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AT  THB 


January  Term,  1905. 


Abnold^  Respondent,  vs.  Randall,  imp.,  Appellant. 

Janitary  l(h-January  91, 1905. 

Res  judicata:  Judgment  in  another  action. 

It  haTin^^  been  determined  by  tbe  Judgment  in  another  action  be- 
tween the  same  parties,  and  upon  the  same  evidence,  that  the 
alleged  agreement  upon  which  this  action  is  based  was  not 
made,  the  matter  is  res  judicata  and  that  Judgment  is  conclu- 
sive in  this  action.  ' 

Afpzax.  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A,  J.  Vinjb,  Circuit  Judge.    Reversed, 

This  action  grows  out  of  the  same  transaction  as  that  be- 
tween the  same  parties  passed  on  by  this  court  and  decided 
February  2,  1904.  121  Wis.  462,  98  K  W.  239.  The  two 
actions  were,  by  stipulation,  tried  together  upon  the  same 
evidence.  The  difference  consists  in  that,  while  the  former 
was  based  upon  the  right  of  the  mortgagee,  assigned  to  plaint- 
iff, to  recover  his  unsatisfied  debt  from  the  defendant  Ban- 
doll  by  reason  of  the  latter's  alleged  agreement  with  Bird  to 
pay  the  same,  this  is  based  upon  the  fact  that  Bird  had  been 
compelled  to  pay  $350  in  discharge  of  himself  from  liability 
upon  that  mortgage  indebtedness,  notwithstanding  the  alleged 
contract  of  Randall  to  pay  it.  Bird  assigned  such  right  of  ac- 
tion to  plaintiff.  The  court  found  the  facts  substantially  as 
in  the  former  action,  including  a  finding  and  conclusion  that 
Vol,  124—1 
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Randall  and  Gray  did*  assume  the  mortgage  debt,  and  became 
liable  therefor  to  the  mortgagee,  and  judgment  was  rendered 
in  favor  of  the  plaintiff  for  the  $350  paid  by  Bird  to  obtain 
his  discharge,  with  interest  and  costs,  from  which  judgment 
defendant  Randall  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
A.  C.  Titus, 

[No  appearance  for  the  respondent.] 

Dodge,  J.  The  only  cause  of  action  stated  in  the  com- 
plaint is  predicated  upon  the  existence  and  breach  of  an  agree- 
ment by  Randall  to  pay  to  the  mortgagee  the  amount  of  his 
debt,  and  therefore  must  fail  because,  in  another  action  be- 
tween the  same  parties,  and  upon  the  same  evidence  {Arnold 
V.  Randall  121  Wis.  462,-98  N.  W.  239),  it  was  finaUy  ad- 
judicated that  no  such  promise  was  made,  which  is,  therefore, 
res  adjudicata  and  conclusive  in  this  action.  Orunert  v. 
.Spalding,  104  Wis.  193,  220,  80  N.  W.  689. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  dismissing  the  complaint. 


Hylandeb,  Appellant,  vs.  Laubsbh^,  Eespondent. 

January  10 — January  SI,  190S» 

Negligence:  Sparks  escaping  from  satomill:  Test  of  care  required: 
Instructions  to  jury:  Competency  of  toitness  as  to  value, 

1.  In  an  action  for  damages  for  the  destruction  of  property  by  fires 
alleged  to  have  been  set  by  sparkd  from  defendant's  sawmill, 
there  being  no  evidence  as  to  what  spark  arresters  were  used 
by  other  mill  operators,  or  even  that  there  were  any  other 
mills  in  that  locality,  it  was  error  to  instruct  the  Jury  that  it 
was  defendant's  duty  to  use  such  reasonable  means  and  appli- 
ances as  were  commonly  and  usually  used  by  men  engaged  in 
the  same  or  similar  business  in  that  locality  in  preventing  fires 
from  escaping  from  the  smokestacks  of  their  mills. 
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2.  Such  InstractloiL  was  inaccurate,  also,  because  giving  as  a  test 

of  defendant's  negligence  the  use  of  such  appliances  as  are 
"commonly  and  usually  used  by  men  engaged  in  the  same  or 
similar  business/'  whereas  the  true  test  is  the  use  of  such  ap- 
pliances as  are  ordinarily  used  by  men  of  ordinary  care  and 
prudence,  or  by  men  generally,  engaged  in  the  same  or  similar 
business  under  the  same  or  similar  circumstances. 

3.  In  a  purely  tort  action  negligence  of  the  defendant  in  the  use  of 

appliances  in  a  dangerous  business  is  not  to  be  tested  or  meas- 
ured by  the  usage  of  others  in  the  same  business  in  a  given 
small  locality. 

4.  Where  there  was  credible  evidence  tending  to  show  that  a  fire 

set  by  sparks  from  defendant's  mill  had  been  burning  some 
time  on  his  own  premises  to  the  knowledge  of  his  employees, 
and  had  been  negligently  allowed  to  escape,  it  was  error  to 
charge  that  if  defendant  was  not  negligent  in  allowing  sparks 
to  escape  from  his  smokestack  he  was  not  negligent  in  allowing 
the  fire  to  escape  from  him  after  it  was  discovered. 

5.  A  witness  who  testified  that  he  had  worked  on  logs  about  fifteen 

winters  and  knew  the  value  of  certain  logs  was  competent, 
prima  facie,  to  testify  as  to  that  value,  although  he  had  never 
bought  or  sold  logs  himself. 

AppEAii  from  a  judgment  of  the  circuit  court  for  Wash- 
bum  county:  A.  J.  Vinje,  Circuit  Judge.    Reversed. 

A.  L.  Bugbeej  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Mead  <&  Hoar,  and 
oral  argument  by  L.  H.  Mead. 

WrwsLOW,  J.  This  is  an  action  to  recover  damages  for  the 
destruction  of  a  quantity  of  saw  logs  and  standing  timber 
upon  lands  of  the  plaintiff  by  two  separate  fires  which  are  al- 
leged to  have  been  set  by  the  negligent  escape  of  sparks  from 
the  smokestack  of  defendant's  sawmill  located  upon  adjoining 
lands.  Upon  a  former  appeal  in  this  action  a  demurrer  to  a 
counterclaim  set  forth  in  the  answer  was  sustained.  See  Ry- 
lander  v.  Laursen,  113  Wis.  461,  89  K  W.  488,  where  the 
substance  of  the  complaint  will  be  foimd  more  fully  stated. 
The  action  has  since  been  tried  before  a  jury,  a  verdict  ren- 
dered for  the  defendant,  and  from  judgment  upon  the  verdict 
the  plaintiff  appeals. 


4:  SUPREME  OOUET  OF  WISCONSIN.       [Jan. 

Rylander  y.  Laursen,  124  Wis.  2. 

The  particular  negligence  alleged  and  relied  on  by  the 
plaintiff  was  in  not  having  a  sufficient  wire  netting  or  spark 
arrester  at  the  top  of  the  smokestack  of  the  mill.  As  to  the 
duty  of  the  defendant  in  this  regard  the. court  charged  the 
jury  as  follows : 

"You  are  instructed  that  it  was  the  duty  of  the  defendant 
in  operating  his  mill  to  use  reasonable  care,  caution,  and  pru- 
dence in  preventing  fire  escaping  from  the  smokestack  of  said 
mill,  and  that  it  was  his  duty  to  use  such  reasonable  means 
and  appliances  as  are  commonly  and  usually  used  by  men 
engaged  in  the  same  or  similar  business  in  this  locality  in 
preventing  fires  from  escaping  from  the  smokestacks  of  their 
mills." 

Exception  was  duly  taken  to  the  giving  of  this  instruction, 
and  we  think  rightly,  for  several  plain  reasons.  In  the  first 
place,  there  was  absolutely  no  evidence  in  the  case  as  to  what 
appliances  in  the  way  of  spark  arresters  were  used  by  other 
mill  operators,  nor  even  that  there  were  any  other  mills  in 
that  locality.  This  fact  alone  would  be  fatal  to  tlie  instruc- 
tion, because  there  is  no  evidence  to  which  it  can  apply,  and 
the  only  way  it  could  be  used  by  the  jury  would  be  to  draw 
upon  their  own  knowledge  on  tlie  point  if  they  had  any.  This 
must  be  error,  because  the  matter  is  not  one  of  common  knowl- 
edge. 

Further  than  this,  the  instruction  is  inaccurate  becatlse  it 
gives  as  a  test  the  use  of  such  appliances  as  are  "commonly 
and  usually  used  by  men  engaged  in  the  same  or  similar  busi- 
ness," whereas  the  true  test  is  the  use  of  such  appliances  as 
are  ordinarily  used  by  men  of  ordinary  care  and  pj^dence, 
or  by  men  generally,  engaged  in  the  same  or  similar  business 
under  the  same  or  similar  circumstances.  Ouinard  v.  Knapp- 
Stout  &  Co.  Co.  95  Wis.  482,  70  K  W.  671;  Innes  v.  Mil- 
waukee, 96  Wis.  174,  70  K  W.  1064;  Jensen  v.  Hudson  S. 
Co.  98  Wis.  80,  73  N.  W.  434;  Pryhihhi  v.  N.  W.  C.  R.  Co. 
08  Wis.  416,  74  N.  W.  117 ;  Baxter  v.  C.  &  N.  W.  B.  Co.  104 
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Wis.  307,  80  N.  W.  644;  Sladhy  v.  Marinette  L.  Co.  107 
Wis.  260,  83  K  W.  514;  Kreider  v.  ^Yis.  River  P.  &  P.  Co. 
110  Wis.  646,  86  K  W.  662;  Boyce  v.  Wilbur  L.  Co.  119 
Wis.  642,  97  N.  W.  563.      . 

Another  feature  of  the  instruction,  which,  while  not  fully 
argued  in.  this  case,  seems  to  demand  some  attention,  is  that 
the  test  to  be  applied  is  limited  *to  the  usual  appliances  used 
by  men  in  thai  locality.  As  will  be  seen  by  reference  to  the 
cases  last  above  cited,  this  court  has  held  that  the  use  of  an 
appliance  cannot  be  called  negligent  if  it  be  shown  to  be  an 
appliance  ordinarily  used  by  the  great  majority  of  men  (or, 
as  sometimes  expressed,  men  of  ordinary  care  and  prudence, 
or  men  generally)  engaged  in  like  business  under  like  cir- 
cumstances. This  court  has  not,  so  far  as  we  can  now  ascer- 
tain, approved  an  instruction  measuring  care  in  the  use  of 
appliances  in  a  dangerous  business  by  the  usage  of  men  in  a 
certain  small  locality,  nor  can  we  think  that  such  rule  can  be 
safely  adopted.  Neither  do  the  authorities  generally  so  limit 
the  rule.  1  Thompson,  Comm.  on  Neg.  §  31 ;  4  id.  §§  3769, 
3901,  3993,  and  cases  cited. 

It  is  true  tjiat,  as  bearing  on  the  question  of  defendant's 
n^ligence,  it  has  been  held  that  evidence  may  without  error 
be  received  of  the  customary  means  or  appliances  used  in  a 
certain  locality  (Jochem  v.  Robinson,  72  Wis.  199,  39  N.  W. 
383),  but  this  proof  is  admissible  because  the  evidence  of  the 
means  used  in  one  locality  is  a  step  in  the  proof  of  the  appli- 
ances generally  used  in  many  localities.  So,  when  the  action 
is  based  upon  breach  of  contract,  or  upon  tort  arising  out  of 
failure  to  discharge  a  duty  resulting  from  a  contract,  local 
customs  or  usages,  and  sometimes  even  individual  customs, 
may,  within  certain  limits,  be  proven  as  tending  to  show  what 
the  contract  really  was,  or  upon  what  the  parties  in  the  par- 
ticular case  had  the  right  to  depend  in  their  relations  with 
each  other.    Marshall  v.  Am.  Exp.  Co.  7  Wis.  1;  Lamb  v. 
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Klaus,  30  Wis.  94;  Wausau  B.  Co.  v.  Dvnbar,  75  Wis.  138, 
43  N.  W.  739;  Hooper  v.  C.  &  N.  W.  B.  Co.  27  Wis.  81; 
Shores  L.  Co.  v.  Stitt,  102  Wis.  450,  78  N.  W.  562 ;  1  Morse, 
Banks  &  Banking  (4th  ed.)  §  242.  Compare,  also,  the  rule 
in  malpractice  actions,  where  the  skill  required  of  a  physician 
is  said  to  be  that  degree  of  skill  usually  exercised  by  physi- 
cians in  good  standing  of  the  same  school  of  practice  in  the 
vicinity.  Nelson  v.  Harrington,  72  Wis.  597,  40  N.  W.  228 ; 
Wurdemann  v.  Barnes,  92  Wis.  206,  66  N.  W.  111.  Again, 
where  the  question  is  whether  the  plaintiff  has  assumed  the 
risk,  or  has  been  guilty  of  any  other  phase  of  contributory 
negligence,  the  manner  in  which  the  opposite  party  has  cus- 
tomarily conducted  his  business  in  that  regard,  if  known  to 
the  plaintiff,  may  be  showm  as  a  fact  having  a  legitimate  bear- 
ing upon  the  quality  of  the  plaintiff's  act  or  failure  to  act. 
Hardon  v.  Milwaukee  E.  B.  £  L.  Co.  118  Wis.  210,  95  N.  W. 
100. 

It  is  very  apparent,  however,  that  the  last  t\yo  instances  of 
proof  of  local  or  individual  custom  cannot  justify  a  holding 
that  the  negligence  of  the  defendant  in  a  purely  tort  action 
may  be  measured  by  the  usage  of  others  in  the  same  business 
in  a  given  small  locality.  While  the  question  has  not  been 
adequately  argued  in  this  case,  we  feel  justified  in  saying  that 
we  see  no  occasion  now  to  depart  from  the  rule  already  stated 
and  frequently  laid  down,  to  wit,  that  in  such  case  the  de- 
fendant's conduct  or  use  of  appliances  is  to  be  measured  by 
the  general  conduct  or  use  of  people  of  ordinary  care  and 
prudence  (or  the  great  majority  of  people)  engaged  in  the 
same  or  similar  business  under  the  same  or  similar  circum- 
stances. 

In  the  first  cause  of  action  in  the  present  case  the  defend- 
ant was  charged  with  negligence  in  two  respects,  viz. :  (1)  In 
negligently  allowing  fire  to  escape  from  the  smokestack,  and 
(2)  in  negligently  allowing  the  fire  to  escape  from  his  own 
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preinises.    As  to  this  csause  of  action  the  court  charged  as  fol- 
lows: 

"If  the  defendant  did  use  the  ordinary  means  and  ordinary 
appliances,  and  was  guilty  of  no  negligence  in  allowing  sparks 
to  escape  from  his  smokestack;  then,  under  the  evidence  in 
this  case  as  to  the  first  fire,  you  cannot  find  defendant  guilty 
of  any  negligence  in  allowing  the  fire  to  escape  from  him  after 
it  was  discovered." 

This  was  error,  because  there  was  evidence  in  the  case, 
which  cannot  be  called  incredible,  tending  to  show  that  the 
fire  had  been  burning  half  an  hour  upon  the  defendant's  own 
premises  and  to  the  knowledge  of  some  of  the  defendant's  em- 
ployees before  any  effort  was  made  to  put  it  out ;  and  by  the 
instruction  quoted  this  evidence,  which  clearly  tended  to  show 
negligence  in  allowing  the  fire  to  escape,  was  taken  from  the 
consideration  of  the  jury. 

A  witness  called  by  the  plaintiff  to  prove  the  value  of  the 
logs  destroyed  by  fire  testified  that  he  had  worked  on  logs 
about  fifteen  winters,  and  sawed  about  150  of  the  plaintiff's 
logs  which  were  burned,  and  knew  their  value,  but  that  he 
had  never  bought  or  sold  logs  himself.  He  was  then  asked 
how  much  the  logs  which  he  sawed  were  worth  per  thousand, 
and  an  objection  to  the  question  was  sustained  on  the  ground 
that  the  witness  was  not  competent  to  testify.  This  was  error. 
His  testimony  that  he  had  worked  on  logs  for  many  years, 
knew  the  logs  in  question,  and  knew  their  value,  was  enough, 
prima  facie,  to  permit  him  to  testify  as  to  that  value.  Values 
may  be  learned  in  other  ways  besides  in  buying  and  selling 
the  article  itself. 

By  the  Court, — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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State  bx  eel.  deFoeest,  Appellant,  vs.  Hobe,  City  Cledc, 

Respondent. 

January  10 — ^nuary  SI,  1905, 

(1)  Btatute^:  Construction,    (2,  3)  Taxation:  Board  of  review:  Dep* 
oHtions  not  admissible:  Waiver, 

1.  Where  a  general  statute  covering  an  entire  subject  matter  Is  so 

repugnant  to  a  special  statute  covering  some  particular  part 
thereof  that  effect  cannot  reasonably  be  given  to  both,  the  lat- 
ter Is  to  be  read  as  an  exception  to  the  former.  Thus,  sec.  1061, 
Stats.  1898,  relating  to  the  manner  of  making  proof  before  a 
board  of  review,  must  be  considered  as  making  an  exception  to 
the  general  statute  (sec.  4086)  as  to  depositions.  , 

2.  Under  sec.  1061,  Stats.  1898,  a  board  of  review  is  to  take  evi- 

dence by  the  examination  of  witnesses  who  appear  before  it, 
and  in  no  other  way.  Depositions,  even  of  nonresident  prop- 
erty owners,  cannot  be  considered.  State  ex  rel,  Oiroux  v. 
Lien,  112  Wis.  282,  affirmed;  State  ex  rel.  Vilas  v.  Wharton,  117 
Wis.  558,  explained. 

3.  A  board  of  review  cannot  waive  the  requirements  of  sec.  1061, 

Stats.  1898,  as  to  the  taking  of  evidence  before  it 

Appeat.  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 

Appellant  sued  out  a  writ  of  certiorari  to  obtain  a  review 
by  the  circuit  court  for  Douglas  county  of  the  proceedings  of 
the  board  of  review  of  the  city  of  Superior  in  such  county, 
respecting  the  assessment  of  his  property.  By  the  petition 
for  and  the  return  to  the  writ  these  facts  appeared : 

Appellant  in  1903  owned  444  2-3  shares  of  the  capital 
stock  of  the  First  National  Bank  of  the  city  of  Superior.  He 
was  a  resident  of  the  state  of  New  York.  In  due  time  the 
proper  officers  of  said  city  assessed  said  stock  to  him  at  the 
par  value  thereof.  Thereafter  he  made  an  affidavit  before  a 
notary  public  in  New  York  to  the  effect  that  his  bona  fide  in- 
debtedness for  each  and  every  month  for  the  year  prior  to 
May  1,  1903,  exceeded  all  moneys  and  debts  due  him,  includ- 
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ing  such  stock,  other  than  United  States  bonds  and  securities 
not  taxable.  Such  affidavit  was  filed  with  the  assessing  offi- 
cers, but  they,  nevertheless,  completed  their  roll  ready  for  the 
board  of  review  without  making  any  change  in  the  assessment 
of  appellant's  property.  In  due  time  he  objected  to  such  as- 
sessment before  said  board,  and  by  his  agent  filed  with  such 
board  in  support  of  such  objection  his  deposition  taken  in 
Ifew  York  on  due  notice  to  the  city  as  in  case  of  a  3eposition 
for  use  in  a  judicial  proceeding,  in  which  he  testified  that  the 
amount  monthly  of  moneys  and  debts  due  him  for  the  year 
ending  May  1,  1903,  did  not  exceed  $100,000  and  that  the 
average  amount  of  his  indebtedness  during  the  said  year  for 
each  and  every  month  thereof  exceeded  $150,000,  and  ex- 
ceeded all  moneys  and  debts  due  or  to  become  due  to  him, 
other  than  United  States  bonds  and  securities  not  taxable,  in- 
cluding the  fuU  value  of  the  aforesaid  stock.  In  addition  to 
the  deposition,  appellant's  agent  presented  to  the  board  of  re- 
view, in  support  of  the  objection  aforesaid,  the  affidavit  filed 
with  the  assessing  officers,  the  affidavit  of  the  cashier  of  the 
bank,  showing  the  distribution  of  the  capital  stock  thereof, 
residence  of  the  several  stockholders,  and  the  par  value  of  the 
stock.  The  board,  nevertheless,  on  such  evidence  overruled 
appellant's  objection  and  confirmed  the  assessment  of  his 
property  as  made  by  the  assessing  officers. 

Upon  the  writ  and  the  return  thereto  respondent  moved 
to  quash  the  writ  and  the  motion  was  granted,  whereupon 
judgment  was  rendered  accordingly. 

For  the  appellant  there  was  a  brief  by  Lnse,  Powell,  deFor- 
est  &  Luse,  and  oral  argument  by  L,  K.  Luse. 

Thomas  E.  Lyons,  for  the  respondent 

Makshatx,  J.  The  first  proposition  submitted  is  that  the 
board  of  review  committed  jurisdictional  error  in  refusing  to 
consider  and  give  weight  to  appellant's  deposition.  Sec.  4086, 
Stats.  1898,  is  referred  to  as  authorizing  propf  to  be  made  in 
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that  way,  as  to  any  matter  material  to  be  established  before 
any  tribunal  created  by  law.  That  is  the  general  statute  on 
the  subject  of  depositions,  and  is  as  follows : 

"Depositions  may  be  taken  in  the  manner  and  according  to 
the  regulations  provided  in  this  chapter  to  be  used  before  any 
court,  including  the  supreme  court,  magistrate  or  any  other 
person  authorized  to  examine  witnesses  or  hear  testimony  in 
any  action  or  proceeding  or  any  motion  therein,  or  in  any 
civil  matter  or  proceeding.  In  all  criminal  or  quasi-criminal 
cases  in  courts  of  record  the  defendant,  on  notice  to  the  dis- 
trict attorney,  may  apply  to  the  court  or  the  presiding  judge 
thereof  for  leave  to  take  the  deposition  of  any  material  wit- 
ness within  the  state  who  Is  in  imminent  danger  of  death  or 
who  is  without  the  state;  and  if  it  appears  to  the  satisfaction 
of  the  court  or  judge  that  due  diligence  has  been  used  in  mak- 
ing such  application,  that  such  witness  is  material,  and  is  in 
such  danger  or  without  the  state  and  that  his  attendance  can- 
not, by  the  use  of  due  diligence,  be  procured/upon  the  trial, 
such  leave  may  be  granted;  and  such  court  or  judge  shall  de- 
termine whether  such  deposition  be  taken  on  verbal  or  writ- 
ten interrogatories  and  cross-interrogatories,  and  the  same 
when  so  taken  may  be  used  on  the  trial  in  the  same  manner 
as  in  civil  cases." 

We  need  not  stop  to  inquire  whether  that  language  viewed 
by  itself  includes  the  use  of  depositions  before  equalizing 
boards,  if  the  manner  of  making  proof  before  such  tribunals 
is  expressly,  or  by  necessary  implication,  pointed  out  by  a 
statute  so  inconsistent  therewith  that  one  must  yield  to  the 
other.  There  is  no  more  familiar  rule  for  statutory  construc- 
tion than  that  in  case  of  a  general  statute  covering  an  entire 
subject  matter  which  is  so  repugnant  to  a  special  statute  cov- 
ering some  particular  part  thereof  that  effect  cannot  reason- 
ably be  given  to  both,  the  latter  is  to  be  read  as  an  exception 
to  the  former.  Mead  v.  Bagnall,  15  Wis.  156;  Woodbury  v, 
Shackleford,  19  Wis.  55;  Schieve  v.  State,  17  Wis.  253^ 
Western  Barik  v.  Tollman,  17  Wis.  530;  Tenney  v.  Madison, 
99  Wis.  539,  75  N.  W.  979. 
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Sec  1061,  Stats,  1898,  regulates  the  manner  of  producing 
proof  before  boards  for  the  equalizing  of  assessment  of  prop- 
erty for  taxation.    The  language  thereof  is  as  follows : 

"They  are  hereby  required  to  hear  and  examine  any  person 
or  persons  upon  oath  who  shall  appear  before  them  in  relation 
to  the  assessment  of  any  property  upon  said  roll.  .  .  .  Any 
person  who  thinks  the  aggregate  valuation  of  his  personal 
property  by  the  assessor  too  high  may  appear  and  state  to  the 
board  under  oath  the  true  aggregate  valuation  of  all  personal 
property  upon  which  he  is  liable  to  taxation,  and  if  the  board 
shall  be  satisfied  of  the  truth  of  such  statement  they  shall  take 
the  valuation  so  fixed  by  him  as  the  true  aggregate  valuation 
of  his  personal  property.  The  board  of  review  shall,  wheif 
satisfied  from  the  evidence  taken  that  the  assessor's  valuation 
is  too  high  or  too  low,  lower  or  raij^e  the  same  accordingly, 
whether  the  person  assessed  appear  before  them  or  not.  .  .  . 
Any  person  claiming  any  correction  of  the  assessment  may 
call  witnesses  to  support  the  same  or  to  show  that  any  prop- 
erty on  the  roll  is  assessed  too  high  or  too  low,  and  the  at- 
tendance of  witnesses  may  be  compelled.  .  .  .  The  clerk  shall 
.  .  .  reduce  to  writing  and  preserve  the  examination  and 
statements  of  every  person  and  witness  taken  by  the  board.'* 

It  is  not  considered  that  the  amendment  thereto,  ch.  284, 
Laws  of  1903,  changed  the  rule  of  evidence  as  it  stood  before. 
It  only  provides  that  the  property  owner  may  file  his  objec- 
tions by  an  agent.  The  manner  of  producing  evidence  to  sup- 
port them  is  not  referred  to. 

It  will  be  easily  seen  that  the  language  last  quoted,  at  every 
point  where  the  matter  is  referred  to,  plainly  suggests  the 
taking  of  evidence  by  the  examination  of  witnesses  before  the 
equalizing  board  and  in  no  other  manner.  The  board  is  re- 
quired "to  examine  any  person  or  persons  upon  oath  who  shall 
appear  before  them."  "Any  person  .  .  .  may  appear  and 
state  to  the  board  upon  oath,"  etc.  The  board  is  required  to 
act  upon  "the  evidence  taken,"  plainly  referring  back  to  the 
language  particularly  noted.  The  clerk  is  required  to  "re- 
duce to  writing  .  .  .  the  examination  and  statements  of  every 
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person  and  witness  taken  by  the  board,"  plainly  again  re- 
ferring back  to  the  method  aforesaid  of  making  proof.  As  an 
original  proposition  we  could  not  escape  the  conclusion  that 
such  method  so  plainly  pointed  out  is  exclusive. 

True,  as  counsel  suggests,  the  foreign  taxpayer  under  such 
a  construction  of  the  statute,  as  above  indicated,  may  be  put 
to  some  disadvantage  as  compared  with  resident  taxpayers. 
But  if  the  statute  plainly  requires  the  personal  attendance  of 
a  witness  before  the  board  as  a  condition  of  his  evidence  being 
received,  as  to  us  it  seems  to  do,  the  court  cannot  add  to  it  or 
take  therefrom.  Probably  the  legislature  in  providing,  as 
Indicated,  appreciated  that  the  law  permitting  the  taking  of 
depositions  in  the  ordinary  way  for  use  before  equalizing 
boards  might  render  it  necessary  for  a  municipality  in  order 
to  protect  the  public  interests  to  incur  large  and  burdensome 
expenses  for  services  of  attorneys  to  attend  upon  the  examina- 
tion of  witnesses  in  foreign  jurisdictions,  and  that  the  pro- 
ceedings in  that  regard  might  require  so  much  time  as  to 
preclude  the  carrying  out  of  the  statutory  scheme  for  the  com- 
pletion of  the  assessment  roll  in  a  short  period  after  its  com- 
ing before  the  equalizing  board.  This  agrees  with  views 
expressed  in  State  ex  rel.  Oiroux  v.  Lien,  112  Wis.  282,  87 
N.  W.  1113.  We  are  strongly  urged  to  modify,  or  limit,  or 
perhaps  overrule  that  case,  but  upon  full  consideration  of  the 
matter  we  are  convinced  that  the  intent  of  the  legislature  was 
there  correctly  declared.  The  statute  contemplates  the  taking 
of  evidence  before  the  board  of  review,  and  in  that  manner 
only,  affording  it  an  opportunity  to  interrogate  the  witnesses. 
That  is  in  harmony  with  the  requirement  that  the  affidavit  to 
be  given  by  the  property  owner  to  the  assessor  must  be  sworn 
to  before  the  latter. 

Our  attention  is  called  to  State  ex  rel.  Vilas  v,  Wharton, 
117  Wis.  558,  94  N.  W.  359,  as  modifying  the  Oiroux  Case. 
We  do  not  so  regard  it.  There  the  agent  of  the  property 
owner  was  personally  examined  before  the  board  of  review 
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on  oath  and  oflFered  in  connection  with  his  evidence  some  doc- 
uments which  were  verified  by  him  and  tended  to  establish 
the  facts  in  controversy.  If  the  papers,  independently  of  the 
evidence  of  the  witness,  had  been  offered  as  part  of  a  deposi- 
tion it  might  well  be  said  that  the  circumstances  were  out  of 
harmony  with  what  was  said  in  the  Giroux  Case. 

It  is  further  suggested  that  since  an  aflSdavit  in  the  form 
required  by  sec.  1056,  Stats.  1898,  and  the  deposition  were 
received  by  the  board  without  objection,  compliance  with  the 
statute  as  to  personal  appearance  before  the  board,  if  that 
were  required,  was  waived.  In  re  Convin,  135  N.  Y.  245, 
32  N.  E.  16,  is  confidently  referred  to  in  support  of  that. 
The  affidavit  said  to  be  such  as  is  required  by  sec.  1056  was 
not  so  in  fact,  because  it  was  not  sworn  to  before  the  assessor. 
It  was  a  sworn  statement  not  authorized  to  be  used  either  be- 
fore the  assessor  or  the  board  of  review. 

Had  the  board  jurisdiction  to  waive  the  statutory  method 
for  making  proof  before  it  ?  It  seems  not.  If  In  re  Gorwin, 
supra,  were  to  the  contrary  under  similar  circumstances,  we 
should  not  be  inclined  to  follow  it.  The  point  there  involved 
was  whether  the  board  of  assessors  had  jurisdiction  to  act 
upon  evidence  of  the  property  owner's  agent,  who  appeared 
in  his  behalf  and  admitted  all  facts  material  for  the  board  to 
know.  Tnie,  in  leading  up  to  the  final  conclusion  the  justice 
who  wrote  the  opinion  said  in  effect  arguendo  that  where  facts 
essential  to  the  interests  of  a  property  owner  can  only  be  es- 
tablished by  evidence,  and  his  "personal  appearance  is  im- 
practicable .  .  .  the  taxpayer  cannot  be  denied  the  opportu- 
nity to  present  his  grievance  by  attorney,  with  proofs  to  sup- 
port it,"  and  where,  when  proof  is  offered  other  than  by  per- 
sonal attendance  of  witnesses  before  the  board,  it  is  received 
and  such  attendance  is  not  demanded,  it  might  well  be  held 
that  any  objection  thereto  that  might  have  been  made  was 
waived.  The  court,  however,  was  not  in  the  discussion  treat- 
ing of  rights  other  than  those  given  by  the  particular  statute 
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under  consideration.  There  is  nothing  in  the  decision,  which 
we  can  discover,  to  the  effect  that  where  a  statute  plainly  re- 
quires the  board  of  review  to  decide  upon  evidence  of  wit- 
nesses taken  before  it  and  reduced  to  writing  by  its  clerk,  it 
can  waive  that  method  or  that  the  statute  can  be  in  any  way 
evaded. 

Referring  to  the  New  York  statute  which  the  court  had 
under  consideration,  as  above,  sec.  5,  tit.  4,  ch.  535,  Laws  of 
1888,  we  find  that  it  left  the  whole  subject  of  procedure  in 
discovering  the  facts  necessary  to  correctly  determine  the 
proper  valuation  of  property  to  the  discretion  of  the  board. 
The  power  was  conferred  in  this  broad  langukge : 

"Upon  suchreview  the  said  board  of  assessors,  as  a  board, 
shall  have  power  to  correct,  alter,  amend,  subtract  from  and 
add  to  such  assessment  roll  of  said  city,  in  such  manner  as  in 
their  judgment  may  be  proper." 

The  court  might  well  have  held,  imder  such  imlimited  au- 
thority, the  board  could  in  its  discretion  require  the  personal 
appearance  of  the  property  owner  or  not  as  it  saw  fit,  not 
transcending  the  boundaries  of  sound  discretion,  and  that  if 
it  acted  in  a  manner  indicating  that  such  appearance  would 
not  be  required,  it  would  be  deemed  waived. 

The  foregoing  renders  it  unnecessary  to  consider  any  other 
question  presented  on  tliis  appeal.  It  appearing  that  there 
was  no  evidence  before  the  board  upon  which  they  could  legiti- 
mately grant  the  request  of  appellant  to  change  the  assess- 
ment of  his  property  made  by  the  assessor,  it  had  no  other 
course  to  pursue  than  to  deny  such  request. 

By  the  Court. — The  judgment  is  affirmed. 
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FiEST  National  Bank  of  the  Citt  of  Superior,  Appel- 
lant, vs.  Douglas  County,  imp.,  Eespondent. 

January  10 — January  SI,  1905, 

Taxation:  Double  taxation:  Exemptions:  "CapitaV*  of  hank:  Prop- 
erty purchased  with  capital:  Voluntary  payment:  Purchase  of 
void  tax  certificate  through  attorney:  Return  of  money  paid: 
Counties. 

1.  Intent  to  Impose  taxation  which  Is  double  even  from  an  eco- 

nomic viewpoint  is  not  to  be  ascribed  to  legislation  in  absence 
of  clear  and  unambiguous  expression. 

2.  The  word  "capital"  as  used  in  sec.  1,  ch.  102,  Laws  of  1865 

(Stats.  1898,  p.  1527), — ^providing  that  no  tax  shall  be  imposed 
upon  the  capital  of  any  bank  or  banking  association, — ^means 
the  monq^  or  property  which  the  incorporators  contribute  and 
transfer  to  the  corporation  as  capital,  and  which  thus  becomes 
its  property;  and  the  exemption  includes  the  specific  property 
purchased  with  money  contributed  as  capital. 

3.  The  burden  is  upon  the  bank  to  prove  clearly  the  exempt  char- 

acter of  the  property,  and  to  show  an  appropriation  of  the  very 
capital  to  its  purchase,  not  merely  purchase  out  of  the  general 
funds  made  up  of  deposits,  surplus,  and  capital  commixed. 

4.  The  fact  that  the  assessors,  in  estimating  the  value  of  the  shares 

of  capital  stock  of  a  bank,  did  not  Include  the  value  of  certain 
real  estate  owned  by  it,  and  so  fixed  their  value  at  less  than  the 
true  value,  does  not  preclude  the  bank  from  insisting  that  such 
real  estate  is  exempt  from  taxation. 

5.  An  agreement  by  an  attorney  of  a  bank  to  purchase  at  a  tax 

sale,  with  his  own  money,  real  property  of  the  bank  which  it 
claims  is  exempt,  and  to  hold  the  cei-tificate  of  sale  subject  to 
the  future  desire  of  the  bank  to  acquire  it  in  case  it  should  be 
adjudged  valid,  is  not  fraudulent  or  Illegal,  nor  does  such  a 
purchase  amount  to  a  voluntary  payment  of  the  tax  by  the 
bank  which  would  preclude  it  from  suing  to  have  the  certifi- 
cate declared  void. 
<.  The  facts  that  aif  attorney  for  a  bank  borrowed  from  the  bank 
on  his  note  a  sum  sufficient  to  purchase  a  tax  certificate  on  real 
property  of  the  bank  and  requested  another  person  to  take  and 
hold  the  certificate  subject  to  his  directions,  and  it  was  so  pur- 
chased, do  not  show  that  the  certificate  was  purchased  by,  or 
held  in  trust  for,  the  bank. 
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7.  If  such  tax  certificate  is  adjudged  void  in  an  action  by  tlie  bank 
against  the  county  and  the  purchaser,  the  latter,  by  virtue  of 
his  legal  title,  has  a  right,  as  against  the  county,  to  a  return  of 
the  money  paid  for  the  certificata 

Appeai.  from  a  judgment  of  the  circuit  court  for  Douglas 
county :  A.  J.  Vin je,  Circuit  Judge.    Reversed. 

Plaintiff  is  a  national  banking  association,  located  at  the 
city  of  Superior.  It  owned  a  three-story  brick  building,  the 
first  floor  of  which  was  occupied  for  its  banking  offices  and 
the  other  portions  rented.  Its  capital  stock,  at  par,  was 
$200,000.  In  the  year  1901  its  capital  stock  was  assessed  ta 
the  owners  thereof  at  Superior  at  a  total  of  $100,000,  and  the 
real  estate  above  described  was  assessed  as  the  property  of  the 
plaintiff,  tax  levied  thereon,  and  upon  delinquency  the  prop- 
erty was  sold  at  tax  sale  in  May,  1902,  and  certificate  issued 
in  form  to  Mark  Paine.  This  action  was  brought  alleging 
the  nontaxability  of  said  real  estate,  and  praying  the  cancel- 
lation of  said  tax  certificate.  Mark  Paine  notified  the  county, 
and  tendered  it  the  defense,  which  it  assumed  and  became  in- 
terpleaded to  the  action.  It  was  claimed  that  the  certificate 
was  in  fact  purchased  by  the  plaintiff,  with  its  money,  and 
that  the  certificate  belonged  to  it;  hence  that,  whether  the 
property  was  taxable  or  not,  the  transaction  constituted  a  vol- 
imtary  payment  thereof,  and  for  that  reason  plaintiff  could 
neither  maintain  action  against  Paine  to  quiet  title  nor 
against  the  county  to  recover  back  the  amount  paid  at  the  sale 
therefor. 

The  court  found  that  the  real  estate  was  purchased  and  the 
building  theretofore  commenced  thereon  was  completed  out 
of  the  capital  of  the  plaintiff  at  a  cost  of  about  $49,000 ;  that 
the  plaintiff  furnished  the  money  and  caused  the  property  to 
be  bid  off  and  the  certificate  of  sale  made  to  Paine,  who  con- 
sented to  receive  it  and  has  ever  since  held  the  same  in  his 
possession  for  the  use  and  benefit  of  the  plaintiff,  subject  to 
its  control — all  for  the  purpose  of  avoiding  a  voluntary  pay- 
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ment  or  redemption  from  such  tax.  Whereupon  it  found, 
as  conclusions  of  law,  a  valid  assessment,  and  that,  even  if 
invalid,  the  purchase  by  the  plaintiff  of  the  tax  certificate 
with  full  knowledge  of  all  the  facts  amounted  to  a  voluntary 
redemption ;  and  that,  though  neither  of  the  former  positions 
were  tenable,  still  the  plaintiff  was  not  entitled  to  the  equita- 
ble relief  prayed  in  the  complaint,  nor  could  it  in  this  action 
recover  from  the  county  the  amount  paid  for  said  certificate. 
Whereupon  judgment  dismissing  the  complaint  was  entered, 
from  which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Luse^  Powell,  deFor- 
est  i£  Luse,  and  oral  argument  by  L.  K,  Luse. 

C.  H.  Crownhartj  for  the  respondent. 

Dodge,  J.  Congress  having  expressly  consented  that  the 
states  may,  if  they  choose,  tax  the  shares  of  stock  in  national 
banks,  with  certain  limitations,  and  may  also  tax  the  real  es- 
tate of  the  banking  association  (sec.  5219,  B.  S.  of  IT.  S. 
[TJ.  S.  Comp.  St.  1901,  p.  3602]),  the  present  tax  finds  no 
obstacle  in  the  federal  origin  of  the  appellant  corporation,, 
and  we  have  only  to  consider  whether  the  law  of  Wisconsin,, 
as  it  existed  in  1901,  authorized  it. 

Sec  1034,  Stats.  1898,  under  title  XIII,  "Taxation,"  com- 
mands that  taxes  '1>e  levied  on  all  property  in  this  state  ex- 
cept such  as  is  exempted  therefrom."  Confessedly,  sec.  1038,. 
Stats.  1898,  prescribing  exemptions,  does  not  include  such 
property  as  that  now  involved.  However,  in  the  banking  act 
adopted  in  1866  (ch.  102,  sec.  1),  we  find  the  further  provis-^ 
ion,  "No  tax  shall  hereafter  be  assessed  upon  the  capital  of 
any  bank  or  banking  association  organized  under  the  author- 
ity of  this  state,"  made  applicable  by  sec.  2  to  national  banks 
within  the  state.  Here,  if  anywhere,  must  be  found  the  ex- 
emption claimed  by  appellant  The  question  obviously  crys- 
tallizes into  the  inquiry  whether  the  capital  of  a  banking  as- 
VoL.  124—2 
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sociation,  as  the  word  is  used  in  this  act,  includes  the  specific 
property  purchased  with  money  contributed  as  capitaL 

The  words  "capital"  and  "capital  stock,"  often  used  inter- 
changeably, are  found  in  tax  laws  to  be  applied  to  one  or  an- 
other of  three  different  mental  conceptions :  first,  to  the  shares 
or  interest  which  the  stockholders  have  in  a  corporation ;  sec- 
ondly, to  the  money  or  property  which  the  incorporators  con- 
tribute and  transfer  to  the  corporation  as  capital,  and  which 
thus  becomes  its  property ;  and,  thirdly,  the  word  is  often  used 
as  a  mere  measure  of  size  of  the  corporation  as  a  test  for  grad- 
uating taxes,  usually  by  way  of  license.  Beyond  doubt  the 
word  is  used  in  this  law  in  the  second  sense,  for  the  first  is 
clearly  distinguished  in  the  same  section  by  use  of  the  phrase 
"shares  of  stock,"  and  the  third  is  obviously  not  contemplated. 
The  capital  of  a  corporation  is  defined  as  "the  funds  paid 
in  by  the  stockholders  to  be  used  and  managed  by  the  associa- 
tion for  banking  purposes."  State  Bank  v.  Milwaukee,  18 
Wis.  281,  284.  A  distinguishing  feature  is  that  it  becomes 
the  property  of  the  corporation,  as  differentiated  from  the 
component  stockholders.  It  may  originally  consist  of  money 
or  specific  property,  but  with  banks,  as  with  most  other  busi- 
ness corporations,  money  paid  in  as  capital  never  remains 
in  specie  for  any  considerable  time.  It  almost  at  once  be- 
comes converted  into  some  form  of  property — ^bonds,  securi- 
ties, or  real  estate.  If,  therefore,  the  exemption  of  the  capital 
so  industriously  proclaimed  by  the  law  of  1866  was  intended 
to  apply  only  to  the  specific  funds  received  from  the  original 
contributors  while  retained  in  the  original  form,  it  would  be 
of  so  slight  practical  value  or  importance  as  to  be  not  worth 
the  effort  of  enactment  A  further  consideration,  persuasive 
1  though  not  conclusive,  is  that  intent  to  impose  taxation  which 
1  is  double  even  from  an  economic  viewpoint  is  not  to  be  as- 
I  cribed  to  legislation  in  absence  of  clear  and  unambiguous  ex- 
pression. People  V.  Roberts,  32  App.  Div.  113,  52  N.  T. 
Supp.  859;  Toll-Bridge  Co.  v.  Osbom,  35  Conn.  7,  20;  Tenr 
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nessee  v.  WhUwoHh,  117  U.  S.  129,  137,  6  Sup.  Ct.  645. 
While  it  may  be  conceded  that  the  property  of  the  stockholder 
in  his  shares  is  so  legally  distinguishable  from  that  of  the  cor- 
porate entity  in  its  specific  assets  that  the  legislature  might  tax 
both  without  defiance  of  any  definite  constitutional  inhibition 
(Second  Ward  8.  Bank  v.  Milwaukee,  94  Wis.  687,  69  :N'.  W. 
359 ;  State  ex  rel  Batz  v.  Lewu,  118  Wis.  432,  95  l!f .  W. 
388),  yet,  broadly  viewed,  the  value  of  the  stock  in  the  hands 
of  the  shareholders  includes  the  net  value  of  all  the  prop- 
erty which  the  corporation  owns;  not  only  tangible  prop- 
erty, but  also  the  franchise  and  any  good  will  from  which 
results  probability  of  profits.  When,  as  is  obviously  directed 
by  the  bank  act,  the  shares  are  assessed  at  their  full  market 
value,  the  government  exacts  taxes  upon  everything  of  value 
which  the  corporation  owns,  and  we  should  naturally  expect 
to  find  such  reciprocal  concession  as  would  relieve  the  prop- 
erty of  the  bank  from  a  duplication  of  tax  burdens  in  another 
form.  Especially  so  when  in  the  case  of  other  corporations 
careful  provision  against  such  result  is  made  by  wholly  ex- 
empting the  shares  when  the  corporate  assets  are  taxed. 
Subd.  9,  sec.  1038,  Stats.  1898.  From  these  reasons  .arises 
much  improbability  that  the  word  "capital"  is  used  so  re- 
strictively  as  to  leave  subject  to  taxation  property  purchased 
with  that  which  the  incorporators  originally  contributed. 

The  probability  to  the  contrary  is,  however,  rendered  almost 
a  certainty  by  examination  of  the  conditions  and  statutes 
sought  to  be  modified  in  1866.  Sec.  20,  ch.  71,  R.  S.  1858, 
required  that  every  banking  association,  not  the  shareholders, 
should  pay  one  and  one  half  per  cent,  on  the  amount  at  par 
of  its  capital  stock,  and  provided  that  "said  capital  stock  shall 
be  exempt  from  all  other  taxes  except  on  that  portion  of  said 
capital  stock  which  shall  consist  of  and  include  the  real  prop- 
erty.*' "Capital  stock'*  was  there  used  in  the  same  sense  as 
"capital,"  for  the  shareholders*  interest  was  discriminated 
and  exempted  by  another  clause.     There  can,  of  course,  be 
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no  doubt  that  the  expression  was  there  used  with  intent  to 
include  the  specific  articles  of  property  acquired  with  the  capi- 
tal, for  it  was  deemed  necessary  to  specify  such  of  that  prop- 
erty as  it  was  desired  to  except  from  the  exemption  accorded 
to  capital.  Such  intent  was  declared  by  this  coutt  in  State 
Bank  v.  Milwaukee,  18  Wis.. 281,  where  it  is  said  that  the  ex- 
emption was  from  "local  taxation  on  their  property."  In  this 
situation  came  the  amendment  of  1866,  which  exempted  aU 
the  capital,  with  no  exception  of  that  part  6i  it  invested  in 
real  estate.  It  is  inconceivable  that  the  lawmakers  meant  the 
same  thing  in  the  latter  act  as  in  the  former.  It  is  contrary 
to  human  experience  that  in  amending  an  act  which  exempted 
"capital  except  real  estate"  one  should  exempt  "the  capital" 
with  no  exertion,  and  meafti  to  continue  exactly  the  same 
exemption  as  formerly  existed.  Reason  for  increase  of  the 
exemption  is  not  wanting.  The  new  law  imposed  taxes  at 
current  rates  (generally  much  in  excess  of  1^  per  cent.)  on 
the  full  value  of  the  shares  of  stock  itself;  also,  doubtless^ 
generally  in  excess  of  the  par  value  adopted  under  the  earlier 
law.  That  full  cash  value  of  stock  would,  as  already  stated^ 
include  the  net  value  of  all  property  which  the  corporation 
had,  whether  acquired  with  capital,  surplus,  or  deposits,  and, 
in  addition,  the  value  of  the  franchise  and  good  will ;  hence 
there  was  obvious  propriety  in  foregoing  attempt  to  impose 
tax  again  on  that  property  in  specie. 

So  far  as  this  court  has  spoken,  its  utterances  tend  to  con- 
firm exemption  of  the  property  of  banks  acquired  with  their 
capital.  State  Bank  v.  Milwaukee,  supra,  under  the  old  law, 
has  already  been  mentioned.  In  Second  Ward  Savings  Bank 
V.  Milwaukee,  94  Wis.  687,  69  N.  W.  359,  taxability  of  the 
plaintiff's  real  estate  was  sustained  only  by  holding  that  it 
had  been  acquired  with  and  constituted  part  of  the  surplus, 
apparently  conceding  that  it  must  be  exempt  if  it  represented 
capital  Again,  in  Hamacher  v.  Commercial  Bank,  95  Wis. 
359,  362,  70  N.  W.  295,  it  was  said  the  bank  had  no  personal 
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property  subject  to  taxation;  apparently  merely  because  it 
bad  no  surplus.  In  State  ex  rel.  Batz  v.  Lewis,  118  Wis.  432, 
95  K".  W.  388,  tbe  question  was  not  touched;  the  holding 
being  merely  that  the  shares  of  capital  were  taxable  to  the 
holders  at  actual  value  by  clear  statutory  declaration,  whether 
the  realty  of  the  association  were  taxed  or  not 

In  many  other  jurisdictions  has  been  declared  identity  be- 
tween the  capital  of  a  corporation  and  the  specific  property 
into  which  the  money  capital  had  been  transformed.  The  su- 
preme court  of  the  United  States  has  settled  for  the  whole 
country  that  an  act  of  Congress  exempting  United  States 
bonds  is  disobeyed  by  a  law  taxing  the  capital  of  a  corporation 
when  that  capital  has  become  invested  in  such  bonds.  Bank 
Tax  Cases,  2  Wall.  200 ;  Van  Allen  v.  Assessors,  3  Wall.  573 ; 
NaL  Bank  v.  Comm.  9  Wall.  353 ;  Cleveland  T.  Co.  v.  Lan^ 
der,  184  U.  S.  Ill,  22  Sup.  Ct.  394.  Other  cases  of  interest 
are  Term-essee  v.  Whitworth,  117  U.  S.  129,  6  Sup.  Ct  645; 
Railroad  Cos.  v.  Gaines,  97  U.  S.  697,  707 ;  Lackawanna  Co. 
V.  First  Nat.  BanTc,  94  Pa.  St  221 ;  Comm'rs  v.  Citizens'  Nat. 
Bank,  23  Minn.  280,  288 ;  Hannibal  <&  St.  J.  R,  Co.  v.  Shack- 
lett,  30  Mo.  650 ;  State,  North  Ward  Nat.  Bank  v.  Newark, 
39  N.  J.  Law,  380 ;  State  v.  St.  Paid  U.  D.  Co.  42  Minn.  142, 
43  X.  W.  840. 

The  foregoing  considerations  constrain  us  to  the  conclu-* 
sion  that  the  legislation  in  question  must  be  construed  as  ex-' 
empting  such  of  the  property  of  a  banking  association  as  can! 
be  clearly  proved  to  have  been  acquired  with,  and  to  consti-i 
tute  part  of,  its  capital.  We  appreciate  the  difiiculties  that* 
may  arise  in  ascertaining  whether  given  items  of  personalty 
or  realty  have  been  acquired  by  investment  of  the  capital  as 
distinguished  from  the  surplus  or  moneys  on  deposit;  but 
they  are  not  greater  than  attend  many  other  questions  of  fact 
which  are  cast  upon  Various  tribunals  for  solution.  Doubt- 
less the  burden  must  rest  on  the  association  to  prove  clearly 
the  exempt  character  of  the  property,  and  to  show  an  appro- 
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priation  of  the  very  capital  to  its  purchase,  not  merely  pur- 
chase out  of  its  general  funds  made  up  of  deposits,  surplus, 
and  capital  commixed.  In  the  present  case,  however,  there  is 
no  such  difficulty,  for  the  real  estate  in  question  is  shown 
without  doubt  to  have  been  purchased  with  the  original  capi- 
tal at  the  very  inception  of  the  plaintiff  association.  We 
therefore  conclude  that  by  express  statute  it  was  exempt  from 
taxation  for  1901,  and  that  the  tax  levied  was  void. 

Respondents  further  urge  that,  although  the  tax  in  ques- 
tion be  invalid,  plaintiff  cannot  be  heard  to  complain  because, 
as  they  assert,  the  assessors  valued  the  shares  of  capital  stock 
which  were  assessed  to  the  owners  thereof  for  the  year  1901 
at  less  than  their  true  value,  and  in  estimating  their  value 
did  not  include  the  real  estate  in  question.  It  is  certainly  too 
late  at  the  present  time  to  try  the  validity  or  correctness  of  an 
assessment  upon  other  property  to  other  owners ;  nor  is  such 
fact  at  all  relevant  to  plaintiff's  contention.  It  is  thoroughly 
established  that  the  stockholders,  as  individuals,  are  different 
entities,  for  the  purposes  of  taxation,  from  the  corporation 
in  which  they  hold  stock,  and  that  their  stock  interest  therein 
is  a  wholly  distinct  property  from  either  the  capital  owned 
by  the  bank  or  any  other  of  its  property.  Second  Ward  8. 
Bank  v.  Milwaukee,  94  Wis.  687,  69  N.  W.  359 ;  State  ex  rel 
Batz  V.  Lewis,  118  Wis.  432,  95  N.  W.  388 ;  Van  Allen  v. 
Assessors,  3  Wall.  573;  Nat.  Bank  v.  Comm.  9  Wall.  353. 
The  plaintiff  corporation  has  a  right  to  insist  that  its  exempt 
property  shall  not  be  taxed,  whether  other  property  owned  by 
other  people  has  been  sufficiently  or  insufficiently  taxed. 

It  is  still  further  urged  by  respondents  that,  in  effect,  the 
bank  itself  purchased  this  certificate,  and  that  this  action  can- 
not be  maintained,  because  it  is  established  that  Mark  Paine, 
who  nominally  holds  it,  holds  subject  to  the  direction  of  the 
bank,  and  no  decree  of  a  court  of  equity  is  necessary  to  cancel 
his  rights,  and  because,  in  purchasing  the  certificate,  the  bank, 
in  effect,  paid  its  tax  voluntarily  and  cannot  now  sustain  the 
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ri^t  which  Mark  Paine,  if  a  bona  fide  owner,  would  have 'to 
demand  repayment  from  the  county  upon  the  establishment 
of  the  invalidity  of  the  tax.  We  need  not  discuss  the  legal 
questions  thus  raised,  as  we  do  not  find  any  evidence  to  sus- 
tain the  view  that  the  bank,  either  technically  or  in  effect,  was 
the  purchaser  of  this  certificate.  It  may  be  conceded  that 
Mark  Paine  has  none  but  a  dry  legal  title  thereto,  resulting 
from  its  issue  tojiim;  but  there  is  no  evidence  that  such  title 
is  held  for  the  benefit  of  the  bank.  The  only  proof  on  the 
subject  is  that  Mr.  Luse,  one  of  the  attorneys  for  the  bank, 
and  doubtless  acting  for  its  welfare — for  the  purpose,  as  he 
stated,  of  preventing  injury  to  its  credit  from  the  ownership 
of  a  tax  certificate  by  persons  adverse  or  antagonistic  to  the 
bank, — borrowed  from  the  bank,  upon  his  promissory  note, 
a  sum  sufficient  to  buy  this  certificate,  directed  his  partner, 
Mr.  Powell,  to  request  Mr.  Paine  to  take  and  hold  the  certifi- 
cate subject  to  his  directions,  and  it  was  so  purchased.  If 
Mr.  Paine  holds  in  trust  for  any  one,  apparently  Mr.  Luse 
is  the  person.  Now,  there  was  not  a  word  of  evidence  that 
there  was  any  agreement  by  the  bank  with  Mr.  Luse  to  sur- 
render up  his  note  upon  the  turning  over  of  the  certificate 
to  it,  nor  any  agreement  on  the  part  of  Mr.  Luse  to  so  turn  it 
over.  An  agreement  on  his  part  to  purchase  the  certificate 
with  his  own  money,  and  to  hold  it  subject  to  the  future  de- 
sire of  the  bank  to  acquire  it  in  case  it  should  be  adjudged 
valid,  contains  nothing  of  illegality.  There  is  no  question  of 
fraud  involved  at  all.  If  the  certificate  is  void,  the  county  is 
not  entitled  to  the  money  upon  it,  and  no  injury  or  fraud 
could  be  done  to  the  county  by  an  arrangement  of  that  sort ; 
hence  whatever  arrangement  the  parties  saw  fit  to  make  was 
beyond  assault  or  question  by  the  county.  Not  even  is  the 
county  affected  by  those  considerations  which  warrant  the  re- 
fusal to  allow  the  recovery  back  of  voluntarily  paid  taxes; 
for,  when  that  occurs*,  the  municipality  has  a  right  to  assume 
that  the  money  is  paid  finally,  and  to  proceed  to  expend  the 
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same  for  its  municipal  purposes ;  and  serious  injury  and  em- 
barrassment might  well  result  from  its  being  afterward  re- 
quired to  pay  it  back.  For  these  reasons  we  conclude,  as 
above  stated,  that  it  is  not  established  that  the  bank  is  the 
owner  of  this  certificate  or  has  a  right  to  acquire  it  without 
paying  for  it- 

The  property  being  exempt,  the  tax  laid  upon  it,  as  also 
the  tax  certificate,  is  void,  and  plaintiff  has  a  right  to  judg- 
ment to  that  effect  Also,  as  against  the  county,  Mark  Paine 
has  right  to  return  of  the  money  paid  for  the  certificate  by 
virtue  of  his  legal  title  thereto.  Whether  by  reason  of  some 
trust  he  may  be  accountable  to  Mr.  Luse  for  that  money,  is 
wholly  immaterial. 

By  the  Court. — ^Judgment  reversed,  and  cause  remanded 
with  directions  to  render  judgment  in  accordance  with  the 
prayer  of  the  complaint. 


Town  of  Spooneb,  Eespondent,  vs.  Washbuen  County, 

Appellant. 

January  11— January  Sly  1905. 

Taxation:  Collection  of  delinquent  taxes:  Accounting  between  county 
and  town:  Power  of  county  hoard:  Supervisor  as  representa^ 
tive  of  town:  Amount  due  the  county:  Taking  of  tax  deeds: 
Compromise  of  taxes:  Invalid  taxes:  Costs  of  action:  Interest. 

1.  A  county  board  cannot,  by  a  mere  resolution  instructing  the 

treasurer  to  balance  all  accounts  between  the  county  and  the 
several  towns  therein,  settle  or  discharge  the  claim  of  a  town 
for  money  collected  by  the  county  for  delinquent  taxes. 

2.  To  give  the  county  board  jurisdiction  of  such  a  matter,  a  claim 

in  appropriate  form  must  be  presented  on  behalf  of  a  town,  and 
the  town  must  be  given  an  opportunity  of  prosecuting  its  de- 
mand and  of  taking  an  appeal  from  a  decision  adverse  to  it. 

3.  The  supervisor  from  a  town,  while  acting  in  his  capacity  as  a 

member  of  the  county  board,  cannot  be  deemed  to  represent  or 
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stand  In  the  place  of  the  town  In  a  capacity  adverse  to  the 
county.  Outagamie  Co,  v.  OreenviUe,  77  Wis.  165,  distinguished, 
and  language  used  therein  disapproved. 

4.  The  amount  "due  the  county  for  unpaid  county  taxes,"  within 

the  meaning  of  sec.  1114,  Stats.  1898,  is  the  sum  which  equals 
in  amount  the  county  tax,  with  interest  allowed  thereon  by 
statute,  and  all  the  fixed  charges  and  necessary  expenses  al- 
lowed by  law.  Including  those  incurred  by  the  county  for  illegal 
assessments  embraced  in  the  delinquent  return,  and  the  five 
per  cent,  collection  fees  on  all  amounts  actually  collected  by 
the  coimty;  and  all  sums  collected  on  delinquent  taxes  in  ex- 
cess of  said  amount  belong,  with  the  interest  and  charges 
thereon,  to  the  town,  city,  or  village  from  which  such  taxes  were 
returned  as  delinquent. 

5.  Though  the  purchase  of  land  by  the  county  at  a  tax  sale  is  not  a 

collection  of  the  tax  within  the  meaning  of  sec.  1114,  Stats. 
189S,  yet  the  taking  of  a  tax  deed,  vesting  the  title  in  the 
county  and  giving  it  full  power  of  disposition,  is  such  collec- 
tion, and  the  county  is  chargeable  in  such  a  case  with  the  re- 
demption value  of  the  tax  certificate  at  the  time  the  deed  was 
executed,  and  for  the  redemption  value  of  outstanding  tax  cer- 
tificates on  the  land,  as  well  as  all  subsequent  taxes  remaining 
unpaid  which  were  levied  while  the  county  owned  the  land. 
€.  Where  the  county  board,  without  authority  of  law,  and  not  under 
sees.  1155,  1184,  or  1210flr,  Stats.  1898,  "compromised"  or  "can- 
celed" unpaid  delinquent  taxes  or  ordered  that  outstanding  cer- 
tificates be  transferred  at  less  than  their  face  value,  the  county 
is  chargeable  with  the  face  value  of  the  tax,  interest,  and 
charges  up  to  the  date  of  such  compromise,  cancellation,  or 
transfer. 

7.  li^here  a  town  returned  as  delinquent  certain  taxes  on  railroad 

lands,  and  in  an  action  by  the  railroad  company  such  taxes 
were  declared  void,  the  costs  for  which  Judgment  was  rendered 
against  the  county  in  such  action  were  a  necessary  expense  for 
which  it  should  be  reimbursed  out  of  moneys  collected  on  the 
delinquent  return  of  the  town. 

8.  The  account  between  a  county  and  a  town  in  respect  to  delin- 

quent taxes  collected  by  the  county  is  analogous  to  an  open  ac- 
count between  persons,  and  the  county  is  liable  for  interest  on 
any  amount  due  the  town  only  after  failure,  upon  due  demand, 
to  pay  the  same. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wash- 
lum  county :  A.  J.  Vin je,  Circuit  Judge,    Reversed. 

This  is  an  action  by  the  town  of  Spooner  against  Wash- 
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bum  coTinty  to  recover  oil  account  of  collections  on  delinquent 
taxes  returned  by  the  town  to  the  county.  The  town  filed  its 
claim  with  the  clerk  of  defendant,  demanding  payment  of  the 
amount  due  it  from  the  coimty  for  collections  of  delinquent 
taxes  in  excess  of  the  amount  due  thereon  to  the  county.  The 
claim  was  presented  to  the  county  board  of  supervisors  on 
March  15,  1900,  and  was  on  this  day  wholly  disallowed  by 
them.  The  town  duly  appealed  from  such  action  of  the  board 
to  the  circuit  court  for  Washburn  county. 

While  the  action  was  pending  in  circuit  court  it  was  re- 
ferred to  T.  n.  Woolford,  an  officer  of  the  court,  to  hear,  try, 
and  determine  the  issues.  In  the  proceedings  taken  before 
the  referee  the  complaint  was  amended  and  issue  joined 
thereon.  The  answer  set  up  a  resolution  of  the  county  board 
of  December  28,  1898,  which  was  recorded  as  follows: 

"Motion  made  and  carried  that  the  county  treasurer  be  and 
is  hereby  instructed  to  balance  all  accounts  as  between  the 
several  towns  and  the  county  up  to  and  including  Dec.  31st, 
1898.    Recorded  vote  unanimous." 

Upon  the  evidence  adduced  before  the  referee,  the  court 
directed  a  modification  of  the  report  and  findings  of  the  ref- 
eree. The  court  found  and  determined  that  plaintiff  was  a 
duly  organized  town,  and  defendant  a  duly  organized  county ; 
that  the  county  from  1890  to  1898  inclusive,  annually,  duly 
levied  taxes  against  the  town  of  Spooner  in  the  sums  speci- 
fied; and  that  the  town  duly  levied  the  same  upon  all  of  the 
taxable  property  of  the  town.  The  findings  specify  the  vari- 
ous sums  of  money  paid  to  the  town  by  the  county  throughout 
the  period  of  these  transactions,  and  the  sums  of  money  paid 
by  the  town  to  the  county  as  state  and  county  taxes.  The 
amount  of  delinquent  taxes,  exclusive  of  fees,  returned  an- 
nually by  the  town  to  the  county  on  real  estate  and  personal 
property,  is  found  in  gross  amoimts,  and  the  collections 
thereon  by  the  county,  exclusive  of  fees  or  interest ;  such  sums 
embracing  whatever  was  collected  in  cash  before  sale,  and  the 
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amounts  realized  from  certificates  sold  at  tax  sales,  and  from 
certificates  sold  and  assigned  after  tax  sale,  and  from  certifi- 
cates redeemed  while  held  and  owned  by  the  county.  The 
court  charged  the  county  with  the  g^ss  sum  of  $1,995.46,. 
thfe  amount  realized  out  of  the  settlements  for  certificates  de- 
clared ill^al  by  the  court.  The  amount  actually  realized  on 
sales  of  lands  which  had  been  tax-deeded  to  the  countjr  is 
charged  against  the  county  as  due  the  town.  It  appears  that 
the  county  board  compromised  and  remitted  to  various  per- 
sons amounts  due  for  taxes  which  had  been  returned  delin- 
quent. Such  action  was  disregarded  by  the  court,  and  the 
full  amount  of  the  taxes  involved  in  such  compromises  was 
charged  to  the  county.  No  part  of  the  uncollected  personal 
property  tax  is  charged  against  the  county.  The  amounts  of 
expense  incurred  and  paid  by  the  county  for  certificates 
marked  "Void"  by  the  county  records,  and  on  land  tax-deeded 
to  the  county,  including  fees  for  the  collection,  and  for  pub- 
lication of  tax-sale  notice,  and  for  notice  of  expiration  of  time 
for  redemption  and  certificate  fees,  are  ascertained  and  speci- 
fied. It  also  appears  that  the  county  paid  the  sum  of  $104.35 
as  costs  in  an  action  by  the  Chicago,  St.  Paul,  Minneapolis 
&  Omaha  Railway  Company  against  the  county,  wherein  tax 
certificates  which  had  been  issued  for  delinquent  taxes  were 
declared  void.  The  court  excluded  all  school-tax  items,  as 
not  properly  embraced  within  the  transactions  arising  out  of 
the  delinquent  tax  return. 

As  a  result  of  the  accounting  made  by  the  court,  it  appeared 
that  defendant  had  money  in  its  possession,  collected  by  it 
as  delinquent  taxes  in  excess  of  the  amount  due  thereon,  in  the 
sum  of  $5,802.73,  with  interest,  for  which  judgment  was 
awarded  the  town,  together  with  .costs  and  disbursements. 
From  this  judgment,  defendant  appeals.  Facts  material  to 
this  controversy  not  stated  above  will  be  given  in  the  opinion.. 

L.  H.  Mead,  for  the  appellant. 

K.  K.  Kennan,  for  the  respondent. 


2S  SUPREME  COURT  OF  WISCONSIN.       [Jan, 

Spooner  v.  Washborn  Co.  124  Wis.  24. 

SiEBECKER,  J.  1.  It  is  insisted  by  the  county  that  any  and 
all  claims  of  the  town  of  Spooner  embraced  in  this  action 
were  settled  by  the  county  board,  as  evidenced  by  the  resolu- 
tion of  December  28,  1898.  This  resolution  declares  "that 
the  counly  treasurer  be  and  he  is  hereby  instructed  to  balance 
all  accounts  as  between  the  several  towns  and  the  county  up 
to  and  including  Dec.  31st,  1898."  The  record  gives  no  in- 
formation as  to  this  transaction,  other  than  is  disclosed  by 
the  context  of  the  resolution,  and  we  are  not  informed  upon 
what  grounds  the  county  board  acted  in  performing  the  ex- 
traordinary public  function  by  which  it  assumed  to  discharge 
and  free  the  county  from  all  legal  demands  which  were  then 
held  by  towns  against  it.  It  is  not  shown  by  the  evidence  that 
the  towns,  or  any  one  of  them,  had  presented  claims  for  the 
consideration  of  the  board,  nor  does  it  appear  what  claims 
and  demands  were  in  fact  embraced  and  covered  by  tfiis  ac- 
tion of  the  board,  nor  does  it  appear  that  the  board  knew  or 
attempted  to  ascertain  the  state  of  the  accounts  between  it 
and  the  towns.  The  action  and  proceeding  of  the  board  are 
unsupported  by  any  basis  in  fact  warranting  this  summary 
liquidation  and  settlement  of  all  reciprocal  demands.  We 
know  of  no  authority  vesting  county  boards  with  power  to 
discharge  claims  of  towns  for  money  collected  as  delinquent 
taxes  in  this  ex  parte  manner.  Whatever  sums  the  coimty 
collects  on  such  taxes,  in  excess  of  what  is  due  it  under  the 
statutes,  shall  be  returned  to  the  town  treasurer  for  the  use 
of  the  town.  The  right  of  the  towns  to  any  such  money  can- 
not be  wiped  out  by  the  simple  declaration  of  the  county 
board  that  all  such  accounts  be  balanced  on  the  books.  To 
give  the  board  jurisdiction  in  this  matter,  it  is  necessary  that 
a  claim,  in  appropriate  form,  be  presented  in  behalf  of  the 
town,  and  that  the  town  be  afforded  an  opportunity  of  prose- 
euting  its  demand  and  of  taking  an  appeal  in  case  of  an  ad- 
verse decision  by  the  county  board. 

It  is  argued  that  the  case  of  Outagamie  Co.  v.  Oreenville, 
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77  Wis.  165,  45  N.  W.  1090,  is  an  authority  recognizing  the 
Talidity  of  this  proceeding.  The  subject  of  controversy  in 
.tibat  case  pertained  to  the  allowance  of  accounts  for  services 
and  expense  of  commissioners  appointed  to  review  the  county 
equalization  of  assessments.  Under  the  law,  the  county  board 
was  authorized  to  audit  and  pay  these  accounts,  and,  when 
so  allowed  and  paid  by  the  county,  in  the  absence  of  fraud 
or  collusion,  the  action  of  the  county  board  was  binding  on 
the  town  liable  for  such  charges.  It  is  clear  that  the  county 
board  was  by  law  made  the  auditing  body  as  to  these  claims^ 
which  made  its  decision  binding  on  the  town  liable  therefor. 
No  such  authority  is  vested  in  county  boards  as  regards  lia- 
bility to  towns  for  money  collected  on  delinquent  taxes. 
Counsel  place  stress  on  l^e  language  used  in  the  opinion  in 
that  case,  to  the  effect  that  "the  town  is  represented  in  the 
county  board  by  its  supervisor,  who  has,  presumably,  every 
reasonable  opportunity  to  protect  and  defend  its  rights  in 
the  matter  of  allowing  the  accounts  of  the  commissioners,"" 
and  that  "the  town  is  chargeable  with  notice  of  the  proceed- 
ing, and,  had  it  desired  to  do  so,  might  have  contested  the  ac- 
counts." Such  a  rule  could  not  apply  under  the  facts  and 
circumstances  of  the  instant  case,  since  the  proceeding  wholly 
fails  to  show  that  any  specific  claim  of  any  town  was  under 
consideration,  to  which  the  resolution  could  apply.  But  were 
the  declaration  of  the  court  applicable  to  the  situation  before 
us,  we  would  be  compelled  to  decline  to  follow  it^  We  cannot 
perceive  upon  what  principle  it  can  be  held  that  the  town  su- 
pervisor, while  acting  in  his  official  capacity  as  a  member  of 
the  county  board,  is  the  representative  of  his  town  to  protect 
and  defend  its  rights  as  to  any  claims  it  may  have  against  the 
county.  If  the  county  board  had  occasion  to  act  on  any 
such  demand,  the  supervisor,  if  present,  acted  in  his  capacity 
as  member  of  the  county  board,  vested  with  authority  to 
transact  whatever  business  arises  within  its  powers  as  the 
county  authorities ;  and  while  so  acting  he  cannot  be  deemed 
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to  be  acting  for,  or  standing  in  the  place  of,  the  town,  in  a 
capacity  adverse  to  the  county.  If  his  presence  at  such  de- 
liberation of  the  board  were  to  be  given  this  effect,  towns 
would  be  subjected  to  an  unusual  practice  whereby  their 
rights  might  readily  be  lost,  and  they  be  deprived  of  the  usual 
means  of  enforcing  their  demands  against  the  county.  Mil- 
ler V.  Crawford  Co.  106  Wis.  210,  82  N.  W.  175 ;  Northern 
T.  Co.  V.  Snyder,  113  Wis.  516,  89  N.  W.  460.  We  are  con- 
strained to  disapprove  the  rule  stated  in  the  opinion  in  that 
case. 

2.  A  number  of  exceptions  are  urged  upon  the  grounds 
that  lie  court  has  made  charges  against  the  county  of  differ^ 
ent  items  in  these  transactions  without  any  warrant  in  the 
law.  The  charges  so  complained  of  may  be  grouped  as  money 
collected  on  (1)  taxes  on  land  tax-deeded  to  it,  and  on  tax  cer- 
tificates it  holds  on  such  lands;  (2)  for  the  face  value  of  cer- 
tificates on  taxes  declared  delinquent,  which  the  county  board 
remitted  in  part,  and  for  which  it  authorized  settlements  in 
full;  (3)  for  interest  and  charges  on  delinquent  taxes  col- 
lected; and  (4)  for  interest  and  charges  on  collections  made 
in  excess  of  the  siuns  due  the  county  for  unpaid  county  taxes, 
to  be  returned  to  the  town  treasurer  for  the  use  of  the  town. 
The  statement  of  the  accounts  as  made  and  allowed  by  the 
court  upon  the  transactions  embraced  in  this  action  is  not 
sufficiently  detailed  and  specific  to  enable  us  to  restate  the 
accoimt  under  the  rules  which  we  find  must  control  in  an  ad- 
justment of  the  reciprocal  claims  of  the  town  and  the  county. 
No  attempt  will  therefore  be  made  to  modify  and  state  the 
account,  but  the  action  will  be  remanded  for  a  restatement  of 
the  account  under  the  rules  herein  declared  to  be  applicable. 
To  do  this,  the  court  may  be  required  to  take  further  evidence 
in  the  case. 

3.  Sees.  1112,  1113,  Stats.  1898,  provide  what  taxes  shall 
be  returned  by  town,  city,  and  village  treasurers  as  delin- 
quent and  doubly  assessed,  and  direct  how  such  returns  are 
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to  be  made  to  the  counly  treasurer.  Sec  1114  provides  that 
when  such  return  is  made,  duly  verified  by  the  affidavit  of 
the  town  treasurer,  the  "statement  and  affidavit  shall  be  filed 
with  the  county  treasurer ;  and  he  shall  thereupon  be  credited 
by  the  county  treasurer  with  the  amount  of  taxes  so  returned 
as  unpaid  and  doubly  assessed,  except  the  five  per  cent,  col- 
lector's fees."  It  further  provides  that  "all  taxes  so  returned 
as  delinquent  shall  belong  to  the  county  and  be  collected  with 
the  interest  and  charges  thereon  for  its  own  use ;  .  .  .  but  if 
such  delinquent  taxes,  exclusive  of  the  five  per  cent  collection 
fees,  exceed  the  sum  then  due  the  county  for  unpaid  coimty 
taxes,  such  excess  when  collected  (with  interest  and  charges 
thereon)  shall  be  returned  to  the  town,  city  or  village  treas- 
urer for  the  use  of  the  town,  city  or  village."  It  is  apparent 
from  the  terms  of  this  section  that  the  county  is  to  make  col- 
lections of  such  delinquent  taxes,  and,  when  a  sufficient 
amount,  exclusive  of  the  five  per  cent  collection  fee,  has  been 
collected  to  equal  the  amount  "due  the  county  for  unpaid 
county  taxes,"  its  claim  thereon  is  satisfied  and  discharged. 
The  difficulties  that  have  incumbered  these  transactions  be- 
tween towns  and  counties  have  arisen  upon  the  question  of 
what  constitutes  the  amount  "due  the  county  for  unpaid 
county  taxes,"  within  the  terms  of  this  section.  Is  it  a  sum 
which,  when  collected,  equals  the  amount  of  the  tax  levied 
as  county  tax,  with  interest  allowed  thereon,  or  is  it  a  sum 
whidi,  when  collected,  equals  the  coimty  tax,  with  interest 
and  charges  on  the  taxes  so  collected,  or  is  it  a  sum  which, 
when  collected,  equals  the  county  tax,  with  interest  allowed 
thereon,  and  all  the  charges  incurred  by  the  county  in  per- 
forming the  duty  of  collecting  these  delinquent  taxes  ?  It  is 
well  established  that  the  county,  in  performing  the  duties  thus 
imposed,  acts  as  collecting  agent  for  the  towns.  We  find  no 
good  grounds,  within  the  terms  and  provisions  of  the  statute, 
that  impose  the  disbursements,  incident  to  the  collection  of 
these  taxes  as  fixed  charges,  upon  the  county.  Nor  does  it  ap- 
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pear  by  necessary  implication  that  the  expense  thus  incurred 
in  performing  this  govemn^ental  duty,  primarily  resting  upon 
the  town,  city,  or  village,  should  be  borne  in  part  by  the  tax- 
payers of  other  towns,  cities,  and  villages  of  the  county.  By 
reasonable  intendment,  the  legislature  must  be  presumed  to 
have  provided  a  method  of  collecting  taxes  under  which  each 
of  such  political  divisions  of  the  coimty  should  bear  the  bur- 
dens incident  to  the  collection  of  tkxes  assessed  upon  the  prop- 
erty within  its  boundaries.  We  are  therefore  led  to  the  con- 
clusion that  the  amount  "due  the  county  for  unpaid  county 
taxes"  upon  such  delinquent  lists  is  the  sum  which  equals  in 
amount  the  coimty  tax,  with  interest  allowed  thereon  by  stat- 
ute, and  all  the  charges  fixed  by  law,  and  those  necessarily  in- 
curred in  performing  this  public  duty.  In  ascertaining  the 
state  of  the  accounts  between  the  county  and  the  respective 
towns  as  to  the  collection  upon  such  delinquent  lists,  it  fol- 
lows that  "whenever,  in  the  course  of  collecting  the  whole 
delinquent  tax  for  any  given  year,  the  county  reaches  a  point 
where  it  has  collected  an  amount"  on  the  delinquent  list  equal 
to  the  county  tax  returned  unpaid,  with  interest  allowed 
thereon,  and  all  the  disbursements  incurred  by  the  county  by 
way  of  fixed  statutory  charges  and  necessary  expenses  al- 
lowed by  law,  then,  and  "from  that  time  forward,  all  collec- 
tions made  from  delinquent  taxes  on  such  list,  together  with 
interest  and  charges  thereon,  belong  to  the  towns."  The  items 
of  charges  so  incurred  by  the  county,  and  for  which  the  county 
should  be  reimbursed  out  of  the  amount  collected,  include  the 
fixed  statutory  charges  and  expenses  allowed  by  law,  neces- 
sarily incurred  by  it  for  illegal  assessments  included  in  the 
delinquent  return.  The  item  of  five  per  cent  collection  fees 
on  amoimts  actually  collected  by  the  county,  whether  for  its 
own  use  or  for  that  of  the  towns,  belongs  to  the  county,  and  is 
expressly  excluded  by  the  statute  from  the  accounting  between 
them.    Milwwukee  Co.  v.  HacJcett,  21  Wis.  613. 

4.  Another  question  presented  pertains  to  charges  against 
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the  county  on  lands  sold  for  taxes  and  bid  in  by  the  county. 
It  was  held  in  Iron  River  v.  Bayfield  Co.  106  Wis.  687,  82 
N.  W.  669,  that  upon  such  a  purchase  by  the  county  it  is  not 
diargeable  while  it  so  holds  the  certificates.  The  legal  result 
of  the  taking  of  a  tax  deed  on  such  certificates  by  the  county 
was  specifically  held  as  not  necessarily  involved  in  the  decis- 
ion, and  left  undetermined.  Upon  the  facts  before  us,  the 
lower  court  found  that  the  defendant  county  had  taken  tax 
deeds  to  a  portion  of  the  lands  purchased  by  it  at  tax  sales,  and 
had  since  sold  and  conveyed  a  portion  of  such  tax-deeded 
lands ;  and  it  was  held  that  the  taking  of  such  deeds  in  no  way 
changed  the  county's  liability  for  the  unpaid  delinquent  taxes, 
and  that  nothing  became  due  thereon  until  the  county  sold 
such  lands,  when  it  became  liable  for  taxes  to  the  amount  it 
had  realized  thereon.  We  think  this  holding  erroneous. 
While  the  purchase  of  lands  at  a  tax  sale  is  enjoined  upon  the 
oounly  by  statute  in  cases  where  no  bids  are  received  to  the 
amount  of  the  tax,  with  interest  and  charges,  the  law  does 
not  make  it  obligatory  upon  the  county  to  take  a  tax  deed  and 
thus  become  the  owner.  The  taking  of  a  deed  to  such  lands 
purchased  by  the  county  is  left  to  the  option  of  the  county 
board,  to  be  exercised  whenever  it  deems  it  for  the  best  inter- 
est of  the  county  to  accomplish  the  general  purpose  of  collect- 
ing, as  part  of  the  public  revenue,  what  is  due.  It  is  not  nec- 
essary in  this  case  to  consider  what  the  legal  effect  would  be 
if  the  county,  within  the  fifteen-year  limitation  under  sec. 
1182,  takes  no  deeds  upon  certificates  it  holds,  and  we  there- 
fore do  not  pass  upon  the  question.  There  is  notBing  in  the 
statute  showing  that  the  county,  under  such  deeds,  takes  a 
more  restricted  or  qualified  title  than  individuals  would  take, 
nor  are  there  any  limitations  on  its  power  to  deal  with  the 
lands  as  it  may  see  fit.  Under  similar  statutes  in  other  states 
the  deed  is  held  to  vest  all  the  interest  and  title  in  fee,  and 
gives  the  county  full  power  of  disposition.  Conn,  Mut.  L. 
Ins.  Co.  V.  Wood,  115  Mich.  444,  74  K  W.  666;  Dyke  v. 
Vol.124— 3 
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Whyte^  17  Colo.  296,  29  Pac.  128 ;  3  Cooley,  Taxation,  977, 
978.  The  county  may  therefore  dispose  of  the  lands,  as  sole 
proprietor,  at  a  price  in  excess  of,  or  for  less  than,  the  redemp- 
tion value  of  the  tax  certificate  when  the  deed  was  executed. 
Under  such  circumstances,  it  seems  within  the  legislative  pur- 
pose that  the  county  should  be  liable  to  the  town  as  all  other 
purchasers  under  these  circumstances,  namely,  for  the  re- 
demption value  of  the  certificate  when  the  land  was  deeded 
to  the  county,  and  for  the  redemption  value  of  any  outstand- 
ing tax  certificate  on  such  lands,  as  well  as  all  subsequent 
taxes  remaining  unpaid  which  were  levied  while  the  county 
owned  the  land. 

5.  The  court  found  that  some  of  the  taxes  returned  as  de- 
linquent were  assailed  by  legal  proceedings  as  invalid,  and 
that  the  amounts  levied  were  compromised  by  order  of  the 
court.  In  all  such  instances  we  find  the  court  correctly 
charged  the  county  with  the  amount  actually  collected  under 
such  compromise.  It  appears  that  the  county  board,  upon 
application  of  divers  persons,  under  sec.  1155,  made  refunds 
on  delinquent  taxes.  This  the  court  properly  credited  to  the 
county.  In  other  instances  the  county  board  "compromised" 
or  "canceled"  unpaid  delinquent  taxes,  or  ordered  that  out- 
standing certificates  be  transferred  at  less  than  their  face 
value.  The  court  held  that  such  action  by  the  county  board 
was  without  authority  of  law,  and  not  within  sees.  1155, 
1184,  Statal898,  and  charged  the  county  with  the  face  value 
of  the  tax,  interest,  and  charges  up  to  the  date  of  such  com- 
promise, cancellation,  or  transfer.  This  ruling  was  correct, 
and  within  the  holding  in  the  case  of  Crandon  v.  Forest  Co. 
91  Wis.  239,  64  N.  W.  847.  There  is  nothing  in  the  record 
indicating  that  these  compromises  were  made  as  authorized 
by  sec.  1210gr,  Stats.  1898,  which  empowers  the  county  clerk, 
county  treasurer,  and  district  attorney  to  compromise  taxes 
returned  as  delinquent  if  they  shall  have  good  cause  to  be- 
lieve such  taxes  illegal  and  find  a  portion  thereof  is  equitably 
'hie  the  countv. 
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6.  Exception  is  taken  to  the  holding  of  the  court  in  respect 
to  a  number  of  specified  items  upon  the  ground  either  that 
they  were  improperly  omitted  as  credits  to  the  county,  or  im- 
properly included  as  charges  against  the  county.  The  county 
claims  credit  for  $22.70,  the  cost  of  books  and  stationery  fur- 
nished the  town.  The  court  refused  this  credit,  and  this  rul- 
ing is  supported  by  evidence  tending  to  show  payment.  The 
county  claimed  credit  for  $908.88  as  a  payment  made  to  the 
town,  which  was  refused,  evidently  upon  the  ground  that  the 
proof  failed  to  sustain  the  claim.  We  find  the  evidence  sus- 
tains the  court's  conclusion.  Another  claim  is  that  the  court 
improperly  reduced  the  total  amount  of  the  levies  of  county 
tax  for  1890  from  $3,059.32  to  $2,177.79— a  difference  of 
$871.53.  This  difference  appears  to  arise  from  an  overpay- 
ment of  taxes  by  the  town  of  Spooner  which  was  refunded  to 
the  town.  The  court  deducted  the  amount  from  the  delin- 
quent return ;  thus  omitting  it  as  a  charge  against  the  county 
on  such  return,  which  therefore  required  that  no  credit  should 
be  given  on  the  delincpient  list  for  the  refund.  Another  item 
was  of  $104.55,  being  the  costs  paid  by  the  county  in  an  ac- 
tion brought  by  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company  to  declare  void  assessments  on  lands  in- 
cluded in  the  delinquent  return  by  the  plaintiff  town.  The 
town  made  the  assessment  and  levy  against  these  lands,  and 
returned  them  as  valid  and  delinquent  Under  such  circum- 
stances, it  was  the  duty  of  the  county  to  seek  to  enforce  col- 
lection, and  defend  the  action  wherein  the  railroad  company 
sought  to  be  relieved  from  the  tax.  Any  judgment  of  costs 
ordered  against  the  coimty  in  such  action  is  a  necessary  ex- 
pense to  be  paid  by  it,  and  for  which  it  should  be  reimbursed 
out  of  the  money  collected  on  the  delinquent  return  of  the 
town. 

All  other  errors  argued  and  not  separately  noted  are 
deemed  to  be  covered  and  ruled  by  what  has  been  stated  and 
considered.  Upon  the  question  of  the  county's  liability  for 
interest  on  any  excess  collected  over  what  is  due  it  on  such 
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delinquent  taxes,  the  liability  attaching  to  demands  or  mu- 
tual accounts  seems  applicable.  These  transactions  between 
counties  and  towns  are  analogous  to  an  open  account  between 
persons.  The  county  is  therefore  not  liable  for  interest  from 
the  date  of  each  collection  made  for  the  town,  but,  whenever 
the  town  demands  payment  of  any  sum  due  it  which  has  act- 
ually been  collected  by  the  county,  and  such  sum  is  not  paid, 
then  liability  for  interest  on  the  sum  due  must  follow. 

By  the  Court, — ^The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  for  further  proceedings  as  indi- 
cated in  this  opinion  and  according  to  law. 


Fleming  and  another,  Appellants,  vs.  Ellison,  Administra- 
•  tor.  Respondent. 

January  11 — January  SI,  1905, 

Action  for  specific  performance:  Recovery  of  damages:  Changing 
cause  of  action:  Death  of  party:  Revival  of  action:  Laches: 
Discretion, 

1.  If,  pending  an  action  for  specific  performance  of  a  contract  to 

convey  land,  defendant  has,  by  a  sale  to  another  person,  put  it 
out  of  his  power  to  convey  to  plaintiff,  the  latter  may,  in  such 
equitable  action,  recover  his  damages  for  the  breach  of  con- 
tract. 

2.  Where  in  such  a  case  the  defendant  died  after  conveying  the  land 

to  a  third  person,  and  plaintiffs,  by  a  supplemental  complaint, 
elected  to  take  damages  in  lieu  of  specific  performance,  the 
cause  of  action  was  not  changed  from  equity  to  law,  and  the  ac- 
tion might  be  revived  against  defendant's  administrator. 

3.  Upon  an  application  to  revive  and  continue  an  action  against  rep- 

resentatives of  a  deceased  defendant  the  question  of  laches  is 
not,  as  in  the  case  of  a  limitation,  a  mere  matter  of  time,  but  is 
principally  a  question  of  the  inequity  of  permitting  the  claim 
to  be  enforced — ^an  inequity  founded  upon  some  change  in  the 
condition  or  relation  of  the  property  or  parties. 

4.  An  action  for  specific  performance  of  a  contract  to  convey  land 

was  commenced  in  March,  1900,  and  noticed  for  trial,  by  plaint- 
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iffs,  at  the  May  term,  1901.  Defendant  obtained  a  continuance 
against  plaintiffs'  objection,  on  the  ground  of  his  poor  health. 
Neither  party  attempted  to  bring  the  case  to  trial  at  the  Octo- 
ber term,  1901,  or  the  May  term,  1902,  plaintiffs  believing  that 
defendant  was  still  in  poor  health,  which  was  the  fact.  He 
died  in  October,  1902.  He  had  conveyed  the  land  in  question  to 
a  third  person  in  August,  1900.  An  administrator  was  ap- 
pointed in  January,  1903.  In  January,  1904,  on  a  supplemental 
complaint,  electing  to  take  damages  insteiad  of  specific  perform- 
ance, plaintiffs  applied  to  have  the  action  revived  against  the 
administrator.  No  claim  for  such  damages  had  been  presented 
against  defendant's  estate,  and  when  the  motion  was  heard  the 
time  for  such  presentation  had  expired.  No  loss  had  resulted 
to  the  administrator  by  reason  of  the  delay  after  the  defend- 
ant's death.  Held,  that  there  had  been  no  laches  warranting^ 
the  denial  of  the  motion  to  revive,  and  that  such  denial  was  an 
abuse  of  discretion.    Wikslow,  J.,  dissents. 

Appeal  from  an  order  of  the  circuit  court  for  Chippewa 
county:  A.  J.  Vinje,  Circuit  Judge.    Reversed. 

This  action  was  brought  March  22,  1900,  against  one 
Thomas  Carmichael,  to  compel  specific  performance  of  a  con- 
tract dated  August  5,  1899,  by  which  defendant  agreed  to 
convey  certain  lands  in  Chippewa  county  to  plaintiffs  for 
$4,125.  The  complaint,  after  alleging  the  terms  of  the  con- 
tract, avers  that  plaintiffs  tendered  to  defendant  the  contract 
price  and  demanded  a  deed,  which  defendant  refused  to  exe- 
cute. Defendant  answered,  admitting  the  ownership  of  the 
lands,  making  of  the  contract,  and  refusal  to  execute  a  deed ; 
alleging  as  a  reason  that  plaintiff  Donnellan  misrepresented 
the  value  of  the  lands. 

It  further  appears  that  plaintiffs  moved  the  court  for  an 
order  amending  the  title  of  the  action,  and  to  revive  against 
the  administrator,  and  filed  a  supplemental  complaint  alleg- 
ing that  on  August  6,  1900,  defendant  conveyed  the  lands 
to  one  Smith,  by  warranty  deed,  for  $5,625,  which  was  duly 
recorded ;  that  defendant  thereby  placed  it  beyond  his  power 
and  the  power  of  his  personal  representatives  to  fulfill  his 
contract;  that  by  such  sale  defendant  had  sold  the  lands  for 
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$1,500  more  than  the  amount  of  the  contract  price  with  the 
plaintiff;  that  on  October  13,  1902,  defendant  died;  that  on 
January  6,  1903,  A.  F.  Ellison  was  appointed  administrator; 
that  at  the  time  of  sale  to  Smith  the  lands  were  worth  $6,525^ 
and,  because  defendant  had  placed  it  out  of  his  power  and 
the  power  of  his  heirs  and  representatives  to  fulfill  his  con- 
tract, plaintiffs  elected  to  recover  the  profits-  of  the  sale, 
amoimting  to  $1,500,  and  demanded  judgment  for  $1,500, 
interest  and  costs,  together  with  such  other  and  further  relief 
as  to  the  court  might  seem  just  and  equitable. 

Plaintiffs  noticed  the  case  for  the  May  term,  1901.  De- 
fendant on  May  9,  1901,  applied  for  continuance,  which  was 
denied.  The  application  was  renewed  on  May  18,  1901,  and 
granted,  against  the  objection  of  plaintiffs.  The  grounds  of 
the  application  for  continuance  were  that  defendant  was  in 
poor  health  and  unable  to  attend  trial.  At  the  time  of  contin- 
uance Carmichael  wis  not  confined  to  his  bed,  but  was  up  and 
around — ^being,  however,  in  poor  health — and  continued  to 
fail  up  to  the  time  of  his  death.  For  a  few  months  prior  to 
his  death  he  was  imable  to  attend  to  business. 

Neither  party  attempted  to  bring  the  case  to  trial  at  the 
October,  1901,  and  May,  1902,  terms  of  court;  the  failure 
of  the  plaintiffs  to  notice  the  case  being  because  of  the  former 
continuance  on  account  of  ill  health  of  Carmichael,  and  be- 
lief that  \e  had  not  in  the  meantime  recovered.  It  further 
appears  that  the  plaintiffs  for  a  period  of  about  four  montlis 
expended  much  time  and  money  in  endeavoring  to  sell  the 
lands ;  that  conversations  were  had  between  plaintiffs'  attor- 
ney and  the  administrator  concerning  motion  to  revive,  and 
no  desire  was  expressed  on  the  part  of  the  administrator  to 
have  the  matter  speedily  heard;  that  the  administrator  has 
lost  nothing  by  the  delay  since  the  death  of  Carmichael ;  and 
that  the  time  for  plaintiffs  to  file  their  claim  against  the  es- 
tate of  Carmichael  had  elapsed  when  motion  to  revive  was 
beard. 
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From  the  order  overruling  the  motion  to  revive,  this  appeal 
is  taken. 

For  the  appellants  there  was  a  brief  by  WicJeham  <&  Farr, 
and  oral  argument  by  James  WicJeham. 

W.  F.  Baiiey,  for  the  respondent 

Ejebwik,  J.  The  question  involved  is  whether  the  court 
erred  in  denying  plaintiflFs'  motion  to  revive  and  continue  the 
action  against  the  administrator.  It  does  not  appear  upon 
what  grounds  the  court  below  denied  the  motion,  but  it  is^  con- 
tended by  respondent,  first,  that  the  supplemental  complaint 
on  motion  to  revive  changed  the  action  from  one  in  equity  to 
one  at  law,  which  could  not  be  done  and  the  action  revived 
against  the  administrator;  and,  second,  that  the  plaintiffs 
were  guilty  of  such  laches  as  to  justify  the  court  in  denying 
the  application  to  revive. 

1.  It  is  not  denied  that  at  the  time  of  the  death  of  Car- 
michael  the  plaintiffs  had  a  good  cause  of  action  in  equity, 
which  survived;  but  it  is  contended  that  because  the  plaint- 
iffs, in  their  supplemental  complaint,  elected  to  take  dam- 
ages in  lieu  of  specific  performance  after  Carmichael  had 
put  it  out  of  his  power  to  perform,  this  amounted  to  a  change 
of  the  cause  of  action  from  equity  to  law,  which  could  not  be 
done  and  the  action  continued  against  the  administrator  of 
Carmichael.  We  think  this  proposition  is  imten^ble.  It  is 
well  settled  that  "if  a  person  in  good  faith  brings  an  action 
in  equity,  alleging  facts  sufficient  to  constitute  a  good  cause 
of  action  within  some  recognized  principle  of  equity  juris- 
prudence, but  fails  to  establish  some  fact  essential  thereto, 
yet  does  establish  a  state  of  facts  entitling  him  to  some  relief 
by  way  of  damages  or  otherwise,  the  court  will  not  dismiss 
the  bill  and  thereby  render  further  litigation  necessary,  but 
wiU  retain  it  and  render  such  judgment  as  will  do  complete 
justice  between  the  parties."  Franey  v.  Warner,  96  Wis. 
222,  71  N.  W.  81 ;  Gates  v.  Paul,  117  Wis.  190,  94  K  W. 
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55;  Combs  v.  Scott,  76  Wis.  662,  45  N.  W.  532.  This  doc- 
trine  applies  to  equitable  actions  for  specific  performance  of 
contracts  for  the  sale  of  real  estate,  where  pending  the  action 
the  party  who  agreed  to  convey  has  put  it  out  of  his  power  to 
do  so  by  a  sale  of  the  real  estate.  Hail  v.  Delaplaine,  5  Wis. 
206;  Combs  v.  Scott,  76  Wis.  662,  45  N.  W.  532.  The  mo- 
tion to  revive  was  to  revive  the  action  then  pending,  which 
was  equitable  in  its  nature,  but  which  nevertheless  gave 
plaintiffs  the  right  to  recover  damages  because  defendant  had 
put  it  out  of  his  power  to  convey.  No  relief  being  sought  by 
the  supplemental  complaint,  other  than  what  the  plaintiffs 
would  have  been  entitled  to  against  Carmichael  after  he  had 
put  it  out  of  his  power  to  convey,  the  cause  of  action  was  not 
changed  from  equity  to  law,  but  plaintiffs  were  entitled  to 
damages  in  the  equitable  action.  HcUl  v.  Delaplaine,  5  Wis. 
206;  Combs  v.  Scott,  76  Wis.  662,  45  N.  W.  532;  Franey 
V.  Warner,  96  Wis.  222,  71  N.  W.  81;  Gates  v.  Paul,  117 
Wis.  170, 190,  94  N.  W.  55.  In  Hall  v.  Delaplaine,  supra,  it 
appears  that  the  land  was  conveyed  to  a  third  party  without 
notice,  and  it  was  held  that  a  court  of  equity  would  retain 
the  action  and  award  damages ;  and  in  Combs  v.  Scott,  supra, 
it  appears  that  the  purchaser  had  notice,  but  the  court  held 
specific  performance  ought  not  to  be  enforced  on  account  of 
the  gross  laches  of  the  plaintiff,  and  further  held  that,  be- 
cause the  statute  of  limitations  had  run  against  the  plaintiff 
in  the  action  at  law,  the  court  of  equity  should  hold  the  case 
and  award  plaintiff  his  damages.  It  will  be  seen  tliat  the 
facts  in  the  case  at  bar  bring  the  plaintiffs  within  the  doc- 
trine of  the  above  cases,  and  entitle  them  to  recover  damages 
in  the  action  pending  at  the  time  of  Carmichael's  death, 
growing  out  of  the  breach  of  his  contract  with  plaintiffs.  It 
therefore  follows  that  the  revival  should  be  against  the  ad- 
ministrator, and  not  against  the  heirs.  Sees.  3501,  3907, 
Stats.  1898;  Cotter  v.  Plumer,  72  Wis.  476,  40  N.  W.  379. 
2.  The  next  question  to  be  considered  is  whether  the  plaint- 
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iffa  were  guilty  of  sxich  laches  bb  to  warrant  the  court  in  deny- 
ing the  motion  to  revive.    Sec.  2800,  Stats.  1898,  provides : 

"An  ^ion  does  not  abate  by  the  occurrence  of  any  event, 
if  the  cause  of  action  survives  or  continues." 

Sec.  2803,  Stats.  1898,  provides: 

'Tji  case  of  the  death  or  other  disability  of  a  party,  if  the 
cause  of  action  survives  or  continues,  the  court,  on  motion, 
at  any  time  within  one  year  thereafter  or  afterwards,  on  a 
supplemental  complaint,  may  allow  or  compel  the  action  to 
be  continued  by  or  against  his  representatives  or  successor  in 
interest*' 

This  section  is  permissive,  and  not  mandatory,  but  con- 
tains no  limitation  upon  the  time  in  which  a  revival  may  be 
had  upon  supplemental  complaint  Sec.  2811a^  Stats.  1898, 
being  ch.  119,  Laws  of  1897,  provides,  in  effect,  that  the  cir- 
cuit courts  and  superior  courts  may  dismiss  actions  which 
shall  not^be  brought  to  trial  within  five  years  from  the  com- 
mencement thereof.  This  statute  was  passed  after  the  decis- 
ions of  this  court  in  Cavanaugh  v.  Scott,  84  Wis.  93,  64  N.  W. 
328,  where  the  motion  to  revive  was  made  eighteen  years  after 
the  commencement  of  the  action,  and  Carherry  v.  Oerman 
Im.  Co.  86  Wis.  323,  56  N.  W.  920,  where  motion  to  revive 
was  made  about  twelve  years  after  the  commencement  of  the 
action,  and  indicates  the  legislative  policy  that  actions  should 
not  be  permitted  to  slumber  indefinitely,  but  that  a  reasonable 
time  should  be  allowed  within  which  to  prosecute  them,  and 
provider  a  limitation.  In  the  case  at  bar  the  delay  was  slight 
The  action  was  commenced  in  March,  1900 ;  Carmichael  died 
October  13,  1902;  and  the  respondent  has  not  been  preju- 
diced by  delay  since  the  death  of  Carmichael.  The  general 
policy  of  the  law  favors  the  revival  of  actions  and  trial  on  the 
merits,  when  the  interests  of  justice  will  be  promoted  and  no 
unnecessary  prejudicial  laches  is  shown.  Jones  v.  Jones,  74 
X.  Y.  Supp.  297 ;  Landis  v.  Olds,  9  Minn.  90 ;  Plumer  v,  Mc- 
Donald L.  Co.  74  Wis.  137,  42  K  W.  250;  Jones  v.  Graham, 
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80  Wis.  6,  49  N.  W.  122;  Bloor  v.  Smith,  112  Wis.  340,  87 
N.  W.  870.  It  appears  that  if  the  action  be  not  revived  the 
plaintiffs'  rights  will  be  lost,  because  the  time  within  which  to 
present  their  claim  against  the  estate  of  deceased  has  elapsed. 
The  case  therefore  comes  within  the  doctrine  of  Hall  v.  Dela- 
plaine,  5  Wis.  206,  and  Gomhs  v.  Scott,  76  Wis.  662,  45 
N.  W.  532,  unless  the  plaintiffs  have  lost  their  rights  to  revive 
by  laches.  A  brief  reference  to  the  facts  will  show  that  the 
plaintiffs  were  not  guilty  of  laches.  The  plaintiffs  seasonably 
moved  the  case  after  the  commencement  thereof,  and  the  de- 
fendant Carmichael  obtained  a  continuance  over  the  May, 
1901,  term,  against  the  objections  of  plaintiffs,  on  account  of 
defendant's  illness.  The  defendant  was  up  and  around  at  the 
time  of  the  continuance,  and  perhaps  as  well  able  to  attend 
trial  and  give  his  evidence  as  he  was  at  any  time  thereafter 
up  to  the  time  of  his  death,  and  much  better  than  for  a  period 
of  about  three  months  immediately  preceding  his  deith.  The 
plaintiffs  believed  that  any  attempt  on  their  part  to  bring 
the  case  to  trial  after  the  continuance  of  May,  1901,  would 
be  resisted  by  defendant  on  account  of  his  illness,  and  it  ap- 
pears from  the  facts  disclosed  that  they  were  justified  in  such 
belief.  In  Cavanaugh  v.  Scott,  84  Wis.  93,  54  N.  W.  328,. 
relied  upon  by  respondent,  the  delay  for  a  period  of  eighteen 
years,  and  which  greatly  prejudiced  the  defendant,  was  *'un- 
explained  and  inexcused ;"  and  this  court  there  said :  "An  ap- 
plication to  revive  and  continue  an  action  must  be  decided 
upon  all  the  facts  and  circumstances  of  the  case,  whether  oc- 
curring before  or  after  the  death  of  the  party,  with  a  view  to* 
the  ends  of  substantial  justice."  84  Wis.  99,  54  N.  W.  329. 
In  the  case  of  McCann  v.  Welch,  106  Wis.  142,  81  N.  W. 
996,  in  speaking  on  the  subject  of  laches,  at  page  149  (81 
X.  W.  998),  this  court  says : 

"Courts  of  equity,  however,  are  not  dependent  on  statutes 
of  limitation  for  their  right  to  deny  hearing  to  those  who  un- 
duly have  slumbered  on  their  rights.     This  power  has  been 
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exercised  by  those  oourts  from  the  earliest  times,  with  no 
fixed  rule,  however,  as  to  the  lapse  of  time  necessary  or  suffi- 
cient to  exclude  a  suitor  from  their  forum.  Very  great  lapse 
of  time,  if  reasonably  excused  and  without  apparent  hurt  to 
the  defendant,  has  been  ignored;  and,  again,  very  slight 
delay,  accompanied  by  circumstances  of  n^ligence,  appar- 
ent acquiescence,  or  change  of  defendant's  position,  has  suf- 
ficed^' 

All  the  cases  proceed  upon  the  theory  that  laches  is  not, 
like  limitation,  a  mere  matter  of  time,  but  principally  a  ques- 
tion of  the  inequity  of  permitting  the  claim  to  be  enforced — 
an  inequity  founded  upon  some  change  in  the  condition  or  re- 
lation of  the  property  or  parties.  Oalliher  v.  Cadwell,  145 
U.  S.  368,  12  Sup.  Ct  873.  The  elements  of  abandonment 
and  acquiescence  are  entirely  wanting  in  the  case  at  bar. 
Neither  has  there  been  any  change  in  the  respondent's  condi- 
tion, occasioned  by  the  delay.  It  is  true,  he  lost  the  evidence 
of  Carmichael,  if  that  were  material,  in  aid  of  his  defense. 
The  delay  during  which  Carmichael  died  was  induced,  or  at 
least  contributed  to,  by  the  defendant.  This  loss,  if  it  be  a 
loss,  is  not  chargeable  to  the  plaintiffs. 

We  are  therefore  of  the  opinion  that  the  court  below  abused 
its  discretion  in  denying  the  motion  to  revive,  and  that  the 
order  should  be  reversed. 

By  the  Court. — Order  reversed,  and  the  cause  remanded 
to  the  court  below  for  further  proceedings  according  to  law. 

WiNSi.ow,  J.  {dissenting).  I  take  no  issue  with  the  prop- 
osition that  if  a  plaintiff,  who  has  in  good  faith  brought  an 
action  in  equity,  fails  for  some  reason  to  establish  his  equi- 
table right,  but  shows  himself  entitled  to  legal  relief,  the  court 
will  ordinarily  retain  the  action  and  grant  the  proper  legal 
relief.  I  do  not  consider  this  principle,  however,  to  be  the 
controlling  proposition  in  this  case.  It  is  undisputed  here 
that  the  plaintiffs  knew  of  Carmichaers  conveyance  of  the 
land  in  question  at  about  the  time  it  took  place — i.  e.,  in 
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August,  1900 ;  that  Carmichael  died  in  October,  1902 ;  and 
that  the  plaintiffs,  knowing  the  facts  rendering  specific  per- 
formance impossible,  and  hence  that  money  damages  would 
be  their  sole  relief,  allowed  the  time  fixed  by  the  statute  for 
filing  claims  against  the  deceased  to  pass.  They  then  came 
into  court  and  asked  a  court  of  equity  to  allow  the  action  to 
be  revived,  not  to  obtain  specific  performance  of  the  con- 
tract,''but  for  the  purpose  only  of  obtaining  a  money  judg- 
ment, which  they  say  they  elect  now  to  take.  Now,  while 
this  may  not  be  strictly  the  substitution  of  a  cause  of  action 
at  law  for  one  in  equity  (although  it  certainly  comes  very 
near  it),  it  must  be  conceded  that  this  motion  presented  to 
the  trial  court  a  question  of  discretion.  That  court  evidently 
•concluded  that  in  view  of  the  fact  that  the  plaintiffs,  with 
knowledge  of  all  the  facts,  had  allowed  the  full  period  for  the 
presentation  of  claims  against  the  estate  to  pass,  it  would  not 
allow  the  action  in  equity  to  be  revived  simply  for  the  sake  of 
recovering  a  claim  for  money  which  should  properly  have 
been  presented  to  the  probate  court.  There  was  here  a  ques- 
tion of  discretion,  and  the  order  should  not  be  reversed  ex- 
cept for  abuse  of  discretion,  and  it  seems  to  me  this  has  not 
been  shown. 


J.  V.  LeClair  CoMPAisrY,  Respondent,  vs.  Rogers-Ruger 
Company,  Appellant. 

January  11 — January  Sly  1905. 

Money  had  and  received:  Collection  of  debt  due  former  partners: 
Evidence:  Competency  of  witnesses. 

1.  An  action  for  money  had  and  received  can  be  maintained  only 

when  the  defendant  has  received  money  which,  in  equity  and 
good  conscience,  he  ought  to  pay  to  the  plaintiff. 

2.  In  an  action  between  former  partners  or  their  successors  In  In- 

terest to  recover  a  share  of  a  debt  due  the  firm  which  had  been 
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excepted  from  the  partnership  settlement,  It  being  alleged  that 
plaintilTs  share  had  afterwards  been  collected  by  defendant 
through  certain  logging  transactions  with  the  debtor,  the  evi- 
dence is  held  not  to  show  that  defendant  had  collected  or  re- 
ceived any  part  of  such  debt. 

3.  Evidence  in  such  case,  offered  by  defendant,  as  to  money  and 

supplies  furnished  to  the  debtor  in  the  logging  transactions 
mentioned,  and  tending  to  show  that  said  debtor  was  still  in- 
debted to  defendant  on  account  of  such  transactions,  was  ad- 
missible. 

4.  It  appearing  from  the  debtor's  own  testimony  that  he  did  not 

know  even  approximately  how  much  timber  had  been  taken 
from  certain  lands  under  his  contract  with  defendant  or  what 
the  profits  therefrom  were,  he  was  not  competent  to  testify 
that  it  had  always  been  his  idea,  and  he  still  thought,  that 
there  was  enough  timber  taken  from  such  land  to  pay  certain 
prior  claims  and  also  the  debt  in  which  plaintiff  was  interested. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.      Reversed. 

This  is  an  action  at  law,  commenced  March  31,  1903,  to 
recover  $1,327.64,  with  interest  from  September  20,  1899, 
alleged  to  be  due  from  the  defendant  to  the  plaintiff  on  ac- 
count of  certain  partnership  logging  transactions  in  which 
J.  V.  LeClair  and  Rogers  &  Euger,  as  partners,  were  engaged, 
under  written  contracts  between  them,  during  1897  and  1898. 
The  plaintiff  and  defendant  are  both  Wisconsin  corporations, 
and  the  plaintiff  claims  by  assignment  from  J.  V.  LeClair, 
and  the  defendant  is  sought  to  be  charged  as  the  successor  of 
the  firm  of  Rogers  &  Ruger.  The  complaint  alleges,  among 
other  things,  in  effect,  that  all  such  logging  transactions  were 
closed  between  them,  and  settled  to  the  mutual  satisfaction 
of  both  parties,  except  a  claim  exceeding  $3,000  against  O.  J. 
Dodge  &  Co.,  which  on  September  20,  1899,  the  defendant, 
as  the  successor  of  Rogers  &  Ruger,  on  its  own  responsibility, 
settled*  with  Dodge  &  Co.,  and  appropriated  to  itself  LeClair's 
interest  in  said  claim,  of  the  value  of  $1,327.64,  and  has  col- 
lected and  holds  the  same,  and  refuses  to  pay  it  over  to  the 
plaintiff,  for  which  it  demands  judgment. 
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The  defendant  answered  by  way  of  admissions,  denials, 
and  counter  allegations,  among  other  things,  that  such  claim 
against  Dodge  &  Co.  is  the  only  unsettled  transaction  men* 
tioned ;  that  the  amount  of  that  indebtedness  has  never  been 
fully  determined ;  that  it  is  about  $3,000,  and  that  LeClair  is 
-entitled  to  thirty-five  per  cent,  of  the  same  when  collected; 
and  specifically  denies  that  September  20,  1899,  or  at  any 
time,  the  defendant  settled  with  Dodge  or  Dodge  &  Co.  the 
said  indebtedness,  or  any  portion  of  it ;  and  denies  that  it  ap- 
propriated to  itself  any  interest  LeClair  had  in  said  claim  in 
the  simi  mentioned,  or  any  other  sum ;  and  denies  that  it  has 
collected  or  has  in  its  possession  or  ever  had  in  its  possession 
any  part  of  such  indebtedness  due  from  Dodge  or  Dodge  & 
Co.;  and"  defendant  alleges  that  such  indebtedness  from 
Dodge  &  Co.  is  still  due,  owing,  and  unpaid. 

It  was  admitted  on  the  trial  that  LeClair's  interest  in  two 
thirds  of  the  claim  was  thirty-five  per  cent,  and  in  one  third 
of  the  claim  fifty-five  per  cent.  At  the  close  of  the  trial  the 
court  directed  a  verdict  in  favor  of  the  plaintiff  for  $1,298.75, 
which  is  made  up  of  the  per  cents  mentioned  on  $3,000,  with 
$48.75  interest  thereon  from  the  commencement  of  this  ac- 
tion. From  the  judgment  entered  upon  such  verdict  accord- 
ingly, the  defendant  appeals. 

The  partnership  agreements  between  Rogers  &  Ruger  and 
J.  V.  LeClair,  mentioned  in  the  pleadings,  were  dated,  re- 
spectively, November  17,  1897,  and  February  1,  1898,  one  of 
which  is  marked  ^'Exhibit  C,"  and  the  other  "Exhibit  B," 
and  are  to  the  effect  that  they  were  to  purchase  the  white  and 
Norway  pine  timber  on  the  120  acres  in  section  12,  described 
in  Exhibit  C,  for  $2,750,  and  on  the  160  acres  in  section  1, 
described  in  Exhibit  B,  for  $5,600,  upon  the  following  terms 
and  conditions :  Rogers  &  Ruger  are  to  furnish  the  purchase 
price,  and  to  advance  tie  money,  without  interest,  necessary 
to  the  logging,  sawing,  and  carrying  of  the  timber  tintil  the 
sale  of  the  same  is  effected;  both  parties  are  to  work  for  the 
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best  interests  of  all  in  the  cutting  and  disposing  of  the  timber, 
and  neither  party  to  make  any  charge  for  services — LeClair 
to  have  the  supervision  of  all  matters  incident  to  the  cutting 
and  selling  of  the  timber,  and  Sogers  &  Ruger  to  keep  all 
books  and  accounts  in  connection  with  the  same;  the  net 
profits  or  losses  on  the  purchase  of  timber  and  sale  of  lumber 
are  to  be  shared  between  the  parties  as  follows :  LeClair  fifty- 
five  per  cent,  and  Rogers  &  Ruger  forty-five  per  cent.,  on  the 
timber  taken  from  the  lands  described  in  Exhibit  C,  and  Le- 
Clair thirty-five  per  cent,  and  Rogers  &  Ruger  sixty-five  per 
cent,  on  the  timber  taken  from  the  lands  described  in  Ex- 
hibit B. 

It  is  undisputed  that  all  the  lands  described  in  those  two 
contracts  belonged  to  Dodge  &  Co.  It  appears,  and  is  un- 
disputed, that  September  20,  1899,  the  defendant  herein  en- 
tered into  a  written  agreement  with  O.  J.  Dodge  &  Co. 
wherein  it  is  recited  that  prior  thereto  said  parties  made  and 
entered  into  certain  agreements  for  the  cutting,  hauling,  and 
manufacturing  into  lumber  certain  timber  from  the  lands 
mentioned  in  said  Exhibits  C  and  B,  to  be  manufactured  at 
the  mill  of  Dodge  &  Co.,  and,  in  the  course  of  the  carrying 
out  of  said  agreement.  Dodge  &  Co.  had  become  indebted  to 
this  defendant  in  the  sum  of  "approximately'^  $3,000,  the 
actual  amount  of  which  is  not  yet  determined,  for  the  reason 
that  the  work  contemplated  in  said  agreements  is  not  yet  com- 
pleted, of  which  said  sum  $1,500  is  hereby  agreed  to  be  for 
machinery  furnished  to  Dodge  &  Co.  by  this  defendant ;  and 
further  recited,  in  effect,  that  A.  P.  Lovejoy  held  a  mortgage 
of  $900  given  by  Dodge  &  Co.  on  the  160  acres  in  section  1, 
described  in  Exhibit  B,  and  also  on  eighty  acres  of  other  lands 
in  section  30,  not  described  in  either  of  those  contracts ;  and 
also  recited  that  Dodge  &  Co.  are  the  owners  of  all  of  said 
lands,  and  also  160  acres  of  other  lands  described  in  section 
6,  not  mentioned  in  either  of  said  contracts ;  and  further  ,re- 
rited  that  the  parties  thereto  were  desirous  during  the  then 
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coining  season  of  logging  said  lands  and  manufacturing  the 
logs  therefrom  into  lumber,  and,  if  the  operations  cannot  be 
completed  during  the  present  season,  then  they  should  be  dur- 
ing the  then  ensuing  season;  that  the  defendant  herein  has 
a  second  mortgage  on  the  lands  covered  by  the  Love  joy  mort- 
gage, for  $210,  and  interest;  that  Dodge  &  Co.  desire  to  se- 
cure the  financial  aid  of  this  defendant  in  logging  said  lands, 
and  in  sawing  the  logs  taken  therefrom  into  lumber,  and  dis- 
posing of  said  lumber;  therefore  it  was  therein  mutually 
agreed,  in  effect,  that  Dodge  &  Co.  were  to  cut  and  remove 
from  said  lands,  and  the  whole  thereof,  all  merchantable  pine 
timber  thereon,  and  haul  the  same  to  the  mill  and  saw  the 
same  into  lumber,  and  haul  the  same  and  load  the  same  on 
cars,  as  therein  required ;  that  the  defendant  herein  agrees  to 
furnish  the  necessary  funds  to  carry  on  the  whole  of  said  op- 
erations, and  to  have  particular  charge  of  receiving  orders  for 
lumber,  to  keep  all  books  except  time  and  mill  books,  to  in- 
voice shipments,  and  attend  generally  to  all  office  work  con- 
nected with  said  operations,  to  make  collections,  to  assume 
and  have  general  financial  control  and  direction  of  the  sale  of 
the  lumber,  the  collection  of  the  amoimts  due  therefor,  and 
the  giving  or  refusing  of  credits  to  purchasers;  that  Dodge 
&  Co.  were  to  have  charge  of  the  logging  operations  and  the 
sawmill  work,  piling,  handling,  loading,  and  shipping  of  lum- 
ber, and  should  keep  time  and  mill  books  of  account;  that  the 
title  to  the  lumber  was  inmiediately  to  pass  to  this  defendant 
upon  the  piling  of  the  lumber  at  the  mill,  and  that,  in  the  fur- 
ther handling  of  the  same,  Dodge  &  Co.  were  to  act  only  as  the 
agents  of  this  defendant;  and  that  it  was  therein  further 
agreed  that  the  moneys  collected  from  the  sales  of  lumber 
should  be  disposed  of  as  follows:  first,  to  pay  the  Love  joy 
mortgage  of  $900  and  interest;  second,  to  repay  to  this  de- 
fendant all  moneys  advanced  under  the  contract,  with  inter- 
est at  six  per  cent. ;  third,  the  net  balance  remaining  after  pay- 
ing such  two  items  should  be  disposed  of  as  follows:  There 
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stall  be  due  to  Dodge  &  Co.  $3  per  1,000  feet  for  all  logs  cut 
and  removed  from  any  of  said  lands,  and  there  shall  be  due  to 
the  defendant  herein  the  said  $3,000  indebtedness,  but,  if  this 
net  balance  is  insufficient  to  pay  the  last  two  mentioned  items, 
they  shall  be  paid  pro  rata.  If  these  last  two  items  shall  be 
paid  in  full,  and  there  shall  remain  any  balance,  the  same 
shall  be  divided  equally  between  Dodge  &  Co.  and  this  de- 
fendant. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  n.  v.  Oardj  and  for  the  respondent  on  that  of  Oeo.  P. 
Enowles. 

Cassoday,  C.  J.  It  is  undisputed  that  the  partnership 
transactions  mentioned  in  the  pleadings  were  all  settled  be- 
fore the  coBMnencement  of  this  action,  except  an  indebtedness 
of  approximately  $3,000  against  Dodge  &  Co.,  in  which  Le- 
Clair^s  interest  was  thirty-five  per  cent  on  two  thirds  thereof, 
and  fifty-five  per  cent  on  one  third  thereof,  and  that  the  bal- 
ance of  such  indebtedness  belonged  to  the  firm  of  Rogers  & 
Ruger.  It  is  also  undisputed  that  both  parties  to  this  action 
are  corporations  organized  under  the  laws  of  this  state,  and 
that  prior  to  the  commencement  of  this  action  such  interest 
of  LeClair  passed  to  the  plaintiff  herein  by  assignment,  and 
that  such  interest  of  Rogers  &  Ruger  therein  became  the  prop- 
erty of  this  defendant  For  convenience,  we  will  hereafter 
refer  to  LeClair  as  the  one  party,  and  the  IRogers  Company 
as  the  other  party. 

At  the  close  of  the  testimony,  each  party  moved  for  the  di- 
rection of  a  verdict  in  its  favor.  The  court  denied  the  de- 
fendant's motion  and  granted  the  plaintiff's  motion,  and 
thereupon  directed  a  verdict  in  favor  of  the  plaintiff  and 
against  the  defendant  for  $1,298.75,  made  up  of  the  following 
items:  thirty-five  per  cent  of  $2,000,  amounting  to  $700; 
fifty-five  per  cent,  of  $1,000,  amounting  to  $550 ;  and  $48.75, 
being  the  interest  on  those  sums  from  the  conunencement  of 
Vol.  124—4 
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the  action.  Of  course,  the  thirty-five  per  cent  mentioned  had 
reference  to  the  thirty-five  per  cent  of  "the  net  profits  or 
losses"  mentioned  in  the  contract  of  February  1,  1898  (Ex- 
hibit B),  and  the  fifty-five  per  cent,  mentioned  had  reference 
to  the  fifty-five  per  cent  of  "the  net  profits  or  losses"  men- 
tioned in  the  contract  of  November  17,  1897  (Exhibit  C). 

1.  This  is  an  action  at  law  for  money  had  and  received. 
Such  an  action  "can  be  maintained  only  when  the  defendant 
has  received  money  which,  in  equity  and  good  conscience,  he 
ought  to  pay  to  the  plaintiff."  Olendale  J.  Asso.  v.  Harvey 
L.  Co.  114  Wis.  408,  412,  413,  90  N.  W.  170,  and  cases  there 
cited.  In  such  an  action  "it  is  not  sufficient  to  show  that  the 
defendant  has,  by  fraud  or  wrong,  caused  the  plaintiff  to  pay 
money  to  others  or  to  sustain  loss  or  damage."  National  T. 
Co.  V.  Gleason,  77  N.  Y.  400,  403.  As  recently  stated  by  our 
late  Brother  Baedeen  :  "The  purpose  of  such  an  action  is  not 
to  recover  damages,  but  to  make  the  party  disgorge,  and  the 
recovery  must  necessarily  be  limited  by  the  party's  enrich- 
ment from  the  alleged  transaction."  Limited  I.  Asso.  v. 
Olendale  I.  Asso.  99  Wis.  64,  59,  74  N.  W.  633 ;  Johnston  v. 
Charles  Abresch  Co.  109  AVis.  182,  184,  85  N.  W.  348.  Such 
being  the  law  applicable,  it  is  obvious  that,  in  order  to  sustain 
«uch  direction  of  the  verdict,  it  must  appear  from  the  undis- 
puted evidence  that  before  the  commencement  of  this  action 
the  defendant  had  received  $3,000  as  net  profits  from  the 
lumber  referred  to  in  the  two  contracts  (Exhibits  B  and  C) 
in  which  LeClair  had  such  fractional  interest,  as  'mentioned. 
The  question  recurs  whether  such  direction  of  the  court  is 
sustained  by  the  undisputed  evidence. 

The  theory  of  the  complaint  is  that  such  indebtedness  of 
Dodge  &  Co.  was  ascertained  September  20,  1899,  the  date 
of  the  contract  between  the  defendant  and  Dodge  &  Co.  (Ex- 
hibit A),  and  that  the  defendant  then,  on  its  own  responsibil- 
ity, settled  such  indebtedness  with  Dodge  &  Co.,  and  collected 
and   appropriated   the   same,    including   LeClair's    interest 
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therein,  to  itself,  and  still  had  possession  thereof,  and  refused 
to  pay  it  over  to  the  plaintiff.  Accordingly  the  complaint  de- 
mands interest  from  the  date  of  that  contract,  September  20, 
1899.  But  the  evidence  fails  to  sustain  such  theory.  Mr. 
LeClair  himself  testified,  among  other  things,  to  the  effect 
that  he  did  not  know  of  that  contract  until  the  following  year 
(1900),  when  he  claims  to  have  had  an  accounting  and  settle- 
ment with  the  Rogers  Company  of  all  property  belonging  to 
them,  as  partners,  except  such  indebtedness  of  about  $3,100 
due  to  them  from  Dodge  &  Co.,  of  which  he  was  to  have  the 
fractional  shares  mentioned;  that  the  Rogers  Company  had 
never  paid  him  his  proportionate  share  of  that  indebtedness, 
but  that  everj'thing  else  had  been  paid  and  settled;  that 
March  12,  1902,  the  defendant  paid  him  $1,190.49,  and  that 
he  gave  his  receipt  therefor  "in  full  of  all  claims  .  .  .  except 
as  to  O.  J.  Dodge  &  Co.  shortage."  That  was  two  years  and 
a  half  after  the  making  of  contract  Exhibit  A.  Such  indebt- 
edness, therefore,  was  still  unpaid  at  the  time  of  giving  that 
receipt.  Apparently  it  was  sought  to  have  payment  of  such 
indebtedness  inferred  from  the  extensive  logging  deals  be- 
tween the  defendant  and  Dodge  &  Co.  It  appears  from  the 
testimony  of  the  witness  Dodge,  and  is  undisputed,  that 
Dodge  &  Co.  not  only  got  in  the  logs  and  timber  from  the  280 
acres  of  land  described  in  the  two  contracts  (B  and  C)  in 
which  LeClair  was  interested,  but  also  got  in  the  logs  and 
timber  from  240  acres  of  other  lands,  in  which  LeClair  was 
not  interested,  described  in  Exhibit  A,  and  also  got  in  logs 
and  timber,  under  parol  contracts,  from  still  other  lands,  not 
mentioned  in  any  of  those  written  contracts,  from  which  there 
was  manufactured  between  three  and  four  million  feet  of 
lumber,  and  that  all  such  logs  and  timber  were  mixed  together 
and  sawed  and  piled  at  the  same  mill,  and  that  no  separate 
account  of  the  logs  got  in  under  any  of  such  contracts  was 
ever  kept.  The  witness  Dodge  also  further  testified  to  the 
effect  that  he  thought  there  was  timber  enough  taken  from 
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the  lands  described  in  Exhibit  A  to  pay  the  several  amounts 
thereby  secured,  but  that  he  could  not  state  the  amount  of 
profit  made  under  that  contract;  that  the  advances  to  his 
firm  had  been  paid ;  that  he  did  not  know  whether  any  por- 
tion of  the  moneys  realized  from  Exhibit  A  was  ever  applied 
toward  the  $3,000  secured  by  that  contract;  that  he  never  got 
any  receipt  or  any  paper,  aside  from  the  satisfaction  of  the 
Lovejoy  mortgage,  showing  w-hat  amounts  werfe  paid  under 
that  contract;  that  the  defendant  had  rendered  a  number  of 
statements  of  moneys  received  and  disbursed  under  that  and 
subsequent  contracts,  but  never  any  separate  statement  as  to 
that  contract,  and  he  thought  the  lumber  under  that  contract 
was  so  badly  mixed  with  lumber  under  other  contracts  as  to 
render  it  impossible  to  make  such  separate  statement;  that 
he  knew  it  was  all  piled  together  and  sold,  and  no  separate 
account  of  it  kept;  that  he  imderstood  that  the  lumber  was 
all  to  go  in  together  and  to  be  sold  in  one  bulk,  and  so  his 
company  did  not  furnish  the  defendant  any  way  to  keep  the 
lumber  separate ;  that  he  could  not  say  how  much  of  the  lum- 
ber was  under  Exhibit  A,  as  they  logged  there  without  scal- 
ing the  logs,  nor  how  much  under  other  contracts;  that  no 
final  settlement  was  ever  made;  that  he  could  not  probably 
come  within  a  couple  of  million  feet  of  it,  and  he  would  not 
undertake  to  say  how  much  profits  there  were;  and  that  he 
never  settled  or  asked  for  a  settlement  under  Exhibit  A. 

The  burden  of  proof  was  on  the  plaintiff.  It  failed  to 
prove  that  such  admitted  indebtedness  of  Dodge  &  Co.,  or  any 
part  thereof,  had  been  collected  or  received  by  the  defendant 
before  the  commencement  of  this  action.  On  the  contrary, 
some  of  its  evidence  tended  to  prove  that  it  had  not  been  so 
collected  or  received.  Seemingly,  counsel  for  the  plaintiff 
was  of  that  opinion,  for,  just  before  asking  for  the  direction 
of  a  verdict  in  favor  of  the  plaintiff,  he  stated  to  the  court 
"that  the  balance  of  the  a>ccount  in  favor  of  Rogers-Buger 
Company  and  Mr.  LeClair  against  Mr.  Dodge  or  O.  J.  Dodge 
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&  Co.  \vas  just  $3,000."  The  defendant's  witness  Euger 
testified  that  there  had  been  no  settlement  of  that  account. 
Seemingly  the  ruling  of  the  trial  court  was  based  on  the 
theory  that  the  plaintiff  could,  in  this  form  of  action,  recover 
LeClair's  share  of  such  indebtedness,  whether  the  same,  or 
any  part  of  it,  had  been  collected  or  received  by  the  defend- 
ant or  not  This  was  contrary  to  the  authorities  cited. .  It 
foUows  that  the  court  improperly  directed  a  verdict  in  favor 
of  the  plaintiff. 

2.  Numerous  errors  are  assigned  for  the  admission  and  ex- 
clusion of  testimony.  Upon  the  principles  of  law  stated,  it 
was,  of  course,  proper  for  the  plaintiff  to  prove,  as  far  as  it 
could  do  so  by  competent  evidence,  whether  the  indebtedness 
of  Dodge  &  Co.  in  question,  or  any  part  thereof,  had  been 
paid  to  or  received  by  the  defendant;  and  so  it  was  equally 
proper  for  the  defendant  to  prove,  so  far  as  it  could  do  so  by 
competent  evidence,  that  such  indebtedness  had  not  been  so 
paid  to  or  received  by  the  defendant.  The  plaintiff's  witness 
Dodge  was  asked  on  cross-examination  whether  he  was  in- 
debted to  the  defendant  as  a  result  of  the  logging  transactions 
under  the  contract  Exhibit  A,  and,  upon  the  principles  al- 
ready stated,  the  same  was  improperly  excluded.  So  the 
court  improperly  excluded  testimony  tending  to  prove  that 
Dodge  &  Co.  were  still  indebted  to  the  defendant  "on  account 
of  that  whole  transaction  that  was  kept  together  there,"  as 
he  had  stated.  So  it  was  error  for  the  court  to  exclude  testi- 
mony offered  on  the  part  of  the  defendant  tending  to  prove 
how  much  money  and  supplies  had  been  furnished  to  Dodge 
&  Co.  by  the  defendant  under  contract  Exhibit  A  as  originally 
drawn,  and  also  as  subsequently  modified.  So  it  was  error 
for  the  court  to  exclude  testimony  offered  by  the  defendant 
tending  to  prove  whether  at  any  time  since  the  making  of  the 
contract  Exhibit  A  there  had  been  anything  owing  to  Dodge 
&  Co.  from  the  defendant,  over  and  above  the  moneys  and 
supplies  it  had  furnished  to  that  company.      The  witness 
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Dodge,  on  the  part  of  the  plaintiff,  was  allowed  to  state  that 
it  had  always  been  his  idea,  and  he  still  thought,  that  there 
was  enough  timber  taken  from  the  lands  described  in  Ex- 
hibit A  to  pay  the  moneys  advanced  for  logging,  and  the 
Lovejoy  mortgage  of  $900,  and  this  claim  of  $3,000,  in  which 
LeClair  had  such  interest.  Such  testimony  was  so  admitted 
without  any  showing  that  the  witness  had  the  requisite  knowl- 
edge to  testify  on  that  subject,  and  his  testimony  above  stated 
shows  that  he  was  incompetejit  to  give  such  testimony.  On 
the  same  theory  the  court,  at  the  close  of  the  testimony,  re- 
fused to  strike  out  so  much  of  the  testimony  of  the  witness 
Dodge  as  tended  to  show  that  there  were  profits  made  from 
the  timber  described  in  Exhibit  A,  distinct  from  the  timber 
subsequently  taken  in.  We  are  constrained  to  hold  that  there 
was  a  mistrial. 

By  the  Court, — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


Jacobs,  Appellant,  vs.  Hershey  Lumbeb  CoMPAmr,  Re- 
spondent 

January  11 — January  31, 1905. 

Logs  and  logging:  Overfloto  of  lands:  LiaWity. 

In  an  action  for  damage  to  hay  on  plaintiff's  meadow  lands  along 
a  river,  alleged  to  have  resulted  from  defendant's  piling  logs 
on  the  Ice  in  such  quantities  that  they  broke  through  and 
formed  a  dam,  causing  the  river  to  overflow  the  meadows,  the 
evidence  showed  that  defendant  had  contracted  to  buy  the  logs, 
which  were  to  be  delivered  in  the  river  afloat  In  time  for  the 
spring  drive,  and  had  contracted  with  other  persons  to  drive  the 
logs,  but  that  at  no  time  was  defendant  in  control  of  the  logs 
or  responsible  for  the  manner  In  which  they  were  handled. 
Held,  that  a  verdict  for  defendant  was  properly  directed. 


31]  JANUAEY  TERM,  1905.  65 

Jacobs  V.  Hershey  Lumber  Co.  124  Wis.  64. 

Appeai-  from  a  judgment  of  the  circuit  court  for  Burnett 
county :  A.  J.  Viisr je,  Circuit  Judge.    Affirmed. 

The  plaintiff  owns  two  forty-acre  tracts  of  meadow  land 
in  Burnett  county,  bordering  on  the  Clam  river,  a  logging 
stream  tributary  to  the  St  Croix  river.  Defendant  is  a  Min- 
nesota corporation  manufacturing  limiber  at  Stillwater,  Min- 
nesota. The  plaintiff  alleges  that  in  the  winter  of  1900-01 
the  defendant  cut  and  piled  logs  on  the  ice  in  Clam  river  op- 
posite his  meadow  in  such  quantities  that  they  broke  through 
the  ice  and  formed  a  dam,  which  remained  in  the  river  until 
about  June  1,  1901,  causing  the  river  to  overflow  his  meadow 
and  mining  the  hay  thereon,  and  also  leaving  a  large  number 
of  logs  stranded  thereon,  to  Bis  damage  in  the  sum  of  $300. 
The  defendant  denies  that  it  placed  or  caused  to  be  placed 
any  logs  on  the  river,  and  denies  that  the  plaintiff  suffered 
any  damage.  The  action  was  tried  before  a  jury,  and  at  the 
close  of  the  evidence  a  verdict  for  the  defendant  was  directed, 
and  judgment  rendered  thereon,  from  which  the  plaintiff  ap- 
peals. 

A.  L.  Bughee,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Mead  &  Hoar,  and 
oral  argument  by  L.  H.  Mead. 

WiNSXOW,  J.  A  niunber  of  errors  in  the  rulings  upon  evi- 
dence are  alleged,  but  as  they  cannot  in  any  way  affect  the 
question  which  we  deem  decisive  of  the  case  they  will  not  be 
considered. 

While  the  evidence  of  the  plaintiff  tended  to  show  that 
large  quantities  of  logs  bearing  the  defendant's  marks  were 
pUed  on  the  ice  in  the  Clam  river  during  the  winter  of  1900 
and  1901,  causing  a  jam,  as  a  result  of  which  the  plaintiff's 
meadow  was  overflowed  and  damaged,  the  evidence  also 
showed,  without  material  dispute,  that  the  defendant  was  at 
no  time  in  control  of  the  logs  or  responsible  for  the  manner 
in  which  they  were  handled.     The  defendant  was  not  doing 


56  SUPREME  COURT  OF  WISCONSIN.       [Jan. 

Tourville  v.  S.  D.  Seavey  Co.  124  Wis.  56. 

any  logging  upon  Clam  river.  Olson  &  Sund  were  logging 
upon  the  river,  and  the  defendant  agreed  with  them  to  buy 
all  the  logs  which  they  might  cut  or  purchase  during  the  win- 
ter in  question,  and  that  the  logs  so  purchased  were  to  be 
marked  with  the  defendant's  mark  and  delivered  in  Clam 
river  afloat  in  time  for  the  spring  drive.  The  defendant  also 
contracted  with  the  firm  of  Stinson  &  Gore. to  drive  the  logs 
to  Stillwater  or  to  Nevers's  dam.  One  Chase  was  employed 
jointly  by  defendant  and  Olson  &  Sund  to  scale  the  logs,  and 
was  also  employed  by  the  defendant  to  see  that  the  logs  were 
driven  clean  and  report  all  logs  left  in  the  river  after  the 
drive,  but  he  had  no  control  over  the  operations  of  Olson  & 
Sund  or  of  Stinson  &  Gk>re. 

The  mere  statement  of  these  facts  shows  that  the  defendant 
was  not  responsible  for  any  negligence  of  Sund  &  Olson  in 
landing  the  logs  on  the  ice,  or  of  Stinson  &  Gore  in  driving 
them,  and  justifies  the  direction  of  a  verdict  for  the  defend- 
ant. 

By  the  Court, — Judgment  affirmed. 


TouEviLXE,  Appellant,  vs.  S.  D.  Seavey  Company, 
Respondent 

January  11 — January  SI,  1905. 

(1)  Certiorari:  Petition:  Waiver  of  defects.     (2)  Municipal  courts: 
Adjournments:  Docket  entries:  Jurisdiction, 

1.  The  petition  for  a  writ  of  certiorari  should  specify  the  Jurisdic- 

tional defects  relied  upon,  and  defects  not  so  pointed  out  will 
not  be  considered. 

2.  The  municipal  court  of  Douglas  county  was  required  by  law 

(sec.  6,  ch.  112,  Laws  of  1893)  to  be  held  in  a  room  In  the  city 
hall  of  Superior,  to  be  provided  by  said  city,  but  discretion  was 
given  to  the  Judge  to  try  cases  In  some  room  in  the  court  house 
of  the  county  when  he  should  deem  it  more  convenient.    Held, 
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that  failure  to  state  in  the  docket  the  place  to  which  an  ad- 
journment was  taken  was  not  fatal  to  the  Jurisdiction,  the  nec- 
essary inference  in  such  a  case  being  that  the  place  where  the 
summons  was  made  returnable  was  the  place  where  the  cause 
would  be  called  for  trial  after  the  adjournment. 

Appeai*  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 

In  response  to  a  writ  of  certiorari  to  review  a  judgment 
of  the  municipal  court  of  Douglas  county,  Wisconsin,  the  pro- 
ceedings in  regard  thereto  were  returned  to  the  circuit  court 
for  such  county.  The  petition  assigned  as  the  sole  jurisdic- 
tional defect  that  upon  the  return  day  of  the  summons  there 
was  no  appearance  by  the  defendant  and  the  cause  was  ad- 
journed for  one  week,  no  entry  being  made  in  the  docket  as 
to  the  place  to  which  it  was  adjourned ;  that  on  the  return 
day,  though  the  defendant  did  not  appear  and  the  court  had 
lost  jurisdiction  of  the  cause,  plaintiff  was  permitted  to  make 
proof  of  his  claim  and  take  judgment  for  $86.71,  damages 
and  costs.  The  result  of  the  hearing  in  the  circuit  court  was 
a  judgment  of  affirmation,  from  which  defendant  appeals. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  D.  E.  Roberts,  and  for  the  respondent  on  that  of  H.  V. 
Gard. 

^Mabshali.,  J.  As  indicated  in  the  statement,  the  only  ju- 
risdictional defect  mentioned  in  the  petition  is  the  omission 
to  enter  upon  the  court  docket  the  place  to  which  the  trial 
of  the  cause  was  adjourned.  We  agree  with  respondent's 
onimsel  that  proper  practice  requires  the  applicant  in  such 
cases  to  state  in  his  petition  specifically  the  jurisdictional  de- 
fects relied  upon,  the  court  issuing  the  writ  to  regard  all 
others,  if  any  there  be,  waived,  and  to  affirm  or  reverse  the 
judgment  or  other  final  decision  involved  according  to  the 
effect  thereon  thereof.  There  is  no  definite  declaration  to 
that  effect  in  our  decided  cases,  neither  is  the  practice  regu- 
lated by  statute.     It  is  wholly  of  judicial  origin  and  came 
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to  US  with  the  common-law  writ  which  was  presen'-ed  in  our 
judicial  system.  In  like  situations  elsewhere  courts  in  re- 
viewing proceedings  as  to  jurisdictional  defects  when  chal- 
lenged by  such  a  writ,  universally  regard  those  not  specified 
as  relied  upon  in  the  petition  as  waived. 

The  writ  of  certiorari  is  not  one  of  strict  right.  Whether 
it  shall  or  shall  not  issue  in  any  given  case  rests  in  the  sound 
discretion  of  the  court  Knapp  v.  Heller,  32  Wis.  467 ;  State 
ex  rel  Schintgen  v.  La  Crosse,  101  Wis.  208,  77  N.  W.  167. 
Hence  the  propriety  of  requiring  every  jurisdictional  defect, 
upon  which  the  petitioner  intends  to  rely,  to  be  plainly- 
pointed  out  and  brought  to  the  attention  of  the  court  in  order 
that  its  discretion  may  be  intelligently  exercised  in  passing 
upon  the  application  for  the  writ,  and  the  propriety  also  of  ex- 
amining the  return  only  as  it  responds  to  the  points  of  chal- 
lenge. The  return  on  such  points,  when  it  fully  presents  the- 
record,  is  conclusive  and  furnishes  the  sole  basis  for  answer- 
ing the  question  of  whether  the  judgment  should  be  reversed 
or  affirmed.  The  statement  in  4  Ency.  of  PL  &  Pr.  293,  to 
which  respondent's  counsel  refers,  voices  the  rule  in  that  re- 
gard correctly,  thus : 

"The  petition  or  affidavit  upon  which  the  writ  issues  serves 
the  purpose  of  an  assignment  of  errors,  and  no  irregularities 
will  be  considered  except  such  as  are  pointed  out  therein,  al- 
though they  are  apparent  of  record." 

The  numerous  cases  cited  in  the  note  fully  bear  out  the 
text,  among  them  being  the  following :  Everett  v,  C.  R.  <fi  M. 
R.  Co.  28  Iowa,  417;  IloUins  v,  Johnson,  3  Head  (Tenn.) 
346;  Noel  v.  Scohy,  2  Heisk.  (Tenn.)  20;  Lyles  v.  Cox,  10^' 
Lea  (Tenn.)  738;  Adains  v.  Fitzgerald,  14  Ga.  36;  New 
Jersey  R.  &  T.  Co.  v.  Suydam,  17  N.  J.  Law,  69;  Curran 
V.  Atkinson,  1  Ashra.  (Pa.)  51. 

The  question  of  whether  failure  to  state  the  place  to  which 
the  cause  was  adjourned  was  fatal  to  the  jurisdiction  is  ruled" 
in  favor  of  respondent  by  State  ex  rel.  LeClair  v.  Wright,  80? 
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Wis.  648,  50  X.  W.  894,  where  upon  due  consideration  it 
was  held  that  the  doctrine  of  Brown  v.  Kellogg,  17  Wis.  476^. 
and  similar  cases  respecting  necessity  for  strict  compliance 
with  the  statute,  sec.  3574,  Stats.  1898,  as  to  entering  upon 
the  docket  of  a  justice  of  the  peace  the  place  to  which  he  ad- 
journs a  case  for  further  proceedings,  should  not  be  extended 
to  any  court  required  to  hold  its  sessions  at  a  particular  place 
provided  therefor  by  public  authority.  The  reason  for  the 
strict  rules  as  to  justices  is  that,  without  such  an  entry  as  the 
statute  requires  in  case  of  an  adjournment,  the  parties  inter- 
ested would  have  no  way  of  knowing  where  the  case  would 
again  be  taken  up,  except  by  the  verbal  declaration  of  the 
justice,  and  the  statute  plainly  does  not  require  dependence 
to  rest  on  that.  Such  reason,  of  course,  is  entirely  wanting 
where  the  sessions  of  the  court  are  required  by  law  to  be  held 
at  a  particular  place.  By  a  familiar  principle,  the  reason 
for  the  rule  failing,  the  rule  itself  has  no  application.  See- 
Snyder /o.  Malone,  post,  p.  p.  59,  102  N.  W.  354. 

True,  there  is  a  difference  between  the  statute  under  con- 
sideration in  State  ex  rel.  LeClair  v,  Wright,  and  the  one  in- 
question.  In  the  former  the  place  for  trials  was  required  to 
be  provided  by  the  municipality  and  no  discretion  was  given 
to  the  judge  to  try  causes  elsewhere,  while  in  the  latter  the 
situation  is  the  same,  except  in  that  authority  is  given  the 
judge  to  try  cases  in  some  room  in  the  court  house  of  Doug- 
las county  whenever  he  deems  it  convenient  for  himself,  the 
witnesses,  or  parties.  Under  such  law  the  place  where  the 
summons  is  n^ade  returnable,  by  necessary  inference,  is  the 
one  where  the  cause  will  be  called  for  trial  in  case  of  an  ad- 
journment, in  the  absence  of  some  entry  upon  the  docket  made 
on  the  day  of  such  adjournment  naming  some  other  proper 
place  therefor  in  the  court  house  of  Douglas  county,  and  there 
is  no  better  reason  for  applying  the  strict  rule  as  to  justices'* 
courts  in  such  circumstances  than  in  case  of  a  statute  not  giv- 
ing the  discretionary  authority  referred  to.     Such  strict  rule- 
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has  a  legitimate  basis^  but  it  is  liable  to  lead  to  much  hard- 
ship where  failure  to  comply  with  it  really  is  not  prejudicial 
to  the  one  liable  to  invoke  it.  Hence  it  is  considered  that  it 
should  be  confined  quite  closely  within  the  boundaries  of  the 
reason  therefor. 

By  the  Court. — Judgment  is  affirmed. 


MoKivEEGAN,  Appellant,  vs.  Ai.exa.ndeb  &  Edqab  Lum- 
ber Company,  Respondent 

*  January  12 — January  SI,  1905, 

Railroads:  Injury  to  servant:  Negligence  of  felloto-servant:  Con- 
struction of  statute. 

Sec.  1816,  Stats.  1898  (making  railroad  companies  liable  for  all 
damages  sustained  by  their  employees,  under  certain  circum- 
stances, through  the  negligence  of  other  employees),  applies 
only  to  railroad  companies  engaged  in  a  general  railroad  busi- 
ness for  the  carriage  of  passengers  and  freight,  and  does  not 
apply  to  a  private  railroad  used  as  an  incident  to  conducting  a 
private  business. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
<?ounty:  C.  Smith,  Judge.    Affirmed. 

This  action  was  brought  to  recover  damages  which  plaintiff 
claims  to  have  suffered  by  the  negligence  of  defendant.  The 
defendant  is  a  corporation  under  the  laws  of  Wisconsin,  "or- 
ganized for  the  purpose  of  carrying  on  a  general  lodging,  lum- 
bering, and  manufacturing  business,  buying  and  selling  real 
estate  and  merchandise."  In  connection  with  defendant's 
business  it  operates  a  private  railroad.  The  operation  of  its 
railroad  business  extends  from  Iron  River,  Bayfield  county, 
to  a  place  one  mile  west  of  Brule — a  distance  of  about  twelve 
miles  over  the  tracks  of  the  JSTortliern  Pacific  Railway  Com- 
pany, and  thence  over  their  private  side  track  for  about  four 
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miles^  with  spurs  projecting  into  adjacent  timber  lands.  In 
conducting  its  railroad  it  used  two  geared  locomotives  in  haul- 
ing logs  to  the  sidetracks,  and  two  regular  locomotives  in  haul- 
ing timber  to  its  mill  at  Iron  River.  It  also  used  Russel  log- 
ging and  other  cars  for  this  purpose,  part  of  which  were  leased 
from  the  Northern  Pacific  Railway.  The  Northern  Pacific 
track  used  by  defendant  is  a  part  of  its  main  line,  and  while 
running  over  its  track  defendant  operates  under  orders  of  the 
Northern  Pacific  Company.  It  used  this  track  daily  for  the 
passage  both  ways  of  two  or  three  trains  of  from  twelve  to 
sixteen  cars. 

At  the  time  of  the  accident  complained  of,  plaintiff  was  in 
defendant's  employ  and  engaged  as  brakeman  in  the  opera- 
tion of  defendant's  logging  trains.  The  injury  occurred  while 
plaintiff  was  in  the  discharge  of  his  duty  as  such  brakeman,. 
and  while  in  the  act  of  making  a  coupling  between  one  of  de- 
fendant's logging  cars  and  the  engine.  It  is  alleged  that  while 
plaintiff  was  exercising  ordinary  care  in  performing  his  duty, 
in  attempting  to  place  and  adjust  the  link  to  make  the  coup- 
ling, the  engineer  carelessly  ^nd  negligently  caused  the  cars 
to  move  towards  plaintiff  and  against  the  logging  car,  causing 
the  injury  to  his  fingers  and  hands. 

The  case  was  tried  and  submitted  to  a  jury,  who  found  for 
the  plaintiff  and  awarded  him  damages.  Thereafter  the  de- 
fendant moved  for  judgment  in  its  favor  notwithstanding  the 
verdict,  which  motion  the  court  granted,  and  awarded  judg- 
ment accordingly.    This  is  an  appeal  from  such  judgment. 

For  the  appellant  there  was  a  brief  by  W.  P.  Crawford,  at- 
torney, and  Crownhart  &  Foley,  of  counsel,  and  oral  argu- 
ment by  G.  H.  Crowrihart,  To  the  point  that  the  defendant 
is  a  railroad  company  within  the  meaning  of  sec.  1816,  Stats. 
1898,  they  cited  sec.  1861,  Stats.  1898 ;  Roe  v.  Winston  Bros, 
86  Minn.  77,  90'N.  W.  122 ;  Schus  v.  Powers-Simpson  Co.  85. 
Minn.  447,  89  N.  W.  68;  Pearson  v.  C,  M.  &  St  P.  R.  Co. 
47  Minn.  9 ;  Johnson  v.  SL  P.  &  D.  R.  Co.  43  Minn.  222 ;. 
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Blomquist  v.  G.  N.  R,  Co,  65  Minn.  69 ;  Kline  v,  Minnesota 
I.  Co.  (Minn.)  100  N.  W.  681. 

For  the  respondent  there  was  a  brief  by  Ross  &  Dwyer,  and 
oral  argument  by  W,  D.  Dwyer. 

SiEBECKER,  J.  The  court  awarded  judgment  dismissing 
the  complaint,  notwithstanding  the  verdict,  for  the  reason 
that  no  actionable  negligence  had  been  shown  against  defend- 
ant. The  ruling  was  based  upon  the  ground  that  the  liabili- 
ties established  by  the  provisions  of  sec.'  1816,  Stats.  1898, 
did  not  attach  to  defendant.    This  section  provides : 

"Every  railroad  company  operating  any  railroad  which  is 
in  whole  or  in  part  within  this  state  shall  be  liable  for  all 
damages  sustained  within  the  same  by  any  of  its  employees  * 
without  contributory  negligence  on  his  part  ...  (2)  while 
any  such  employee  is  so  engaged  in  operating,  running,  riding 
upon,  or  switching  passenger,  freight  or  other  trains,  engines 
or  cars,  and  while  engaged  in  the  performance  of  his  duty  as 
such  employee,  and  which  such  injury  shall  have  been  caused 
by  the  carelessness  or  negligence  of  any  other  employee,  oiBS- 
cer  or  agent  of  such  company  in  the  discharge  of  or  for  fail- 
ure to  discharge  his  duties  as  such." 

It  is  contended  by  plaintiff  that  in  construing  this  statute 
the  phrase  "railroad  company,"  as  used  in  this  section,  is  to 
be  applied  as  the  phrase  "railroad  corporation"  is  used  in 
sec.  1861,  Stats.  1898,  which  is  as  follows : 

"The  phrase  'railroad  corporation,'  as  used  in  these  stat- 
utes, may  be  taken  to  embrace  any  company,  association,  cor- 
poration or  person  managing,  maintaining,  operating  or  in 
possession  of  a  railroad,  whether  as  owner,  contractor,  lessee, 
mortgagee,  trustee,  assignee  or  receiver." 

Adopting  this  interpretation  leads  us  to  the  inquiry,  Upon 
whom  did  the  legislature  intend  to  impose  the  liabilities  pre- 
scribed by  the  terms  of  sec.  1816,  Stats.  1898  ?  Were  its 
terms  only  to  apply  to  railroad  corporations  doing  a  public 
sen^ice,  commonly  known  as  "commercial  railroads,"  or  was 
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it  intended  to  impose  these  liabilities  on  every  person,  com- 
pany, or  corporation  operating  trains,  engines,  or  cars,  re- 
gardless of  whether  such  business  was  in  the  nature  of  a  pub- 
lic service  as  common  carrier,  or  devoted  exclusively  to  a  pri- 
vate enterprise,  including  no  public  service  ?  The  question  is 
not  so  clear  and  plain  as  to  be  free  from  all  difficulties.  If 
the  statute  be  held  to  apply  to  the  character  of  the  employ- 
ment, then  no  valid  reason  is  suggested  why  it  should  not 
be  held  to  cover  all  classes  of  public  and  private  railroads,  re- 
gardless of  the  nature  of  their  business.  The  contents  of  this 
particular  section  might,  in  its  literal  sense,  permit  of  such 
an  application.  This,  however,  would  put  it  out  of  harmony 
with  the  other  provisions  of  ch.  87,  Stats.  1898,  covering  leg- 
islation "on  railroads"  in  this  State.  The  best  way  to  ascer- 
tain the  legislative  intent,  under  such  circumstances,  is  to 
consider  all  the  legislative  provisions  on  the  subject  of  which 
the  provision  is  a  part;  keeping  in  view  the  occasion  and  ne- 
cessity of  the  law  and  the  object  sought  to  be  accomplished. 

An  examination  of  the  provisions  of  this  chapter  discloses 
numerous  provisions  pointing  to  the  fact  that  the  legislation 
therein  contained  referred  exclusively  to  railroad  corpora- 
tions doing  the  usual  business  of  a  public  or  commercial  rail- 
road. Among  some  of  its  provisions  are  those  prescribing 
equality  of  rates  for  the  transportation  of  persons  or  of  prop- 
erty for  a  like  service ;  the  obligation  to  furnish  cars  for  the 
transportation  of  property  within  a  reasonable  time  after  no- 
tice; the  obligation  to  follow  the  regulations  prescribed  for 
the  shipment  of  grain,  carrying  of  live  stock,  the  stopping  of 
trains,  the  maintenance  of  guards  and  fences,  and  other  re- 
quirements for  the  protection  and  safety  of  the  public.  An 
important  and  distinguishing  characteristic  of  railroads  in- 
cluded within  the  purview  of  this  chapter  is  the  grant  to  every 
corporation  organized  under  it  of  the  power  of  exercising  the 
right  of  eminent  domain  in  its  grtwwi-public  character.  In  the 
case  of  Chicago  &  N.  W.  R.  Co.  v.  0.,  A.  &  B,  W.  B.  Co, 
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107  Wis.  192,  83  K  W.  294,  it  was  held,  in  effect,  that  these 
provisions  make  it  clear,  and  must  remove  any  doubt,  that  in 
the  legislative  intent  a  railroad  corporation,  within  the  pro- 
visions of  this  chapter,  is  one  engaged  in  a  general  railroad 
business  "for  the  carriage  of  passengers  and  freight — a  com- 
mon carrier  in  its  fullest  sense — and  to  it  [are]  given  the 
fullest  provisions  for  condemnation  of  lands,  as  compensa- 
tion for  the  great  public  duties  imposed  upon  and  assumed 
by  it."  The  difference  between  such  a  railroad  and  one  used 
as  an  incident  to  conducting  a  private  business  is  readily  per- 
ceived and  understood  without  elaboration.  The  objects  and 
uses  of  the  one  are  far  removed  from  those  of  the  otlier, 
though  the  instruments  of  operation,  such  as  tracks,  cars,  and 
engines,  may  be  common  to  both. 

Since  the  provisions  of  all  these  sections  of  this  chapter,, 
aside  from  sec.  1816,  plainly  and  unmistakably  include  com- 
mercial railroads  only,  is  there  any  conceivable  ground  for 
holding  that  this  section  includes  private  as  well  as  conmier- 
cial  railroads  or  common  carriers  ?  We  have  discovered  noth- 
ing which  would  warrant  the  court  in  enlarging  the  meaning 
of  the  terms  of  this  section  beyond  the  plain  meaning  of  the 
same  terms  in  the  other  provisions  of  this  chapter.  Every 
argument  for  so  extending  its  terms  applies  with  equal  force 
to  their  use  throughout  other  provisions  on  this  subject  We 
must  conclude  that  sec.  1816  is  intended  to  embrace  within 
its  provisions  only  such  railroad  companies  as  are  contem- 
plated by  ch.  87,  Stats.  1898,  namely,  one  engaged  in  a  gen- 
eral railroad  business  for  the  carriage  of  passengers  and 
freight ;  that  is,  a  conmion  carrier  in  the  fullest  sense.  From 
this  it  necessarily  follows  tliat  defendant  does  not  come  within 
the  terms  of  the  statute.  Beeson  v.  Busenbark,  44  Kan.  669^ 
25  Pac.  48 ;  Manhattan  Trad  Co.  v.  8.  C.  C.  R.  Go.  68  Fed. 
82 ;  Ellington  v.  Beaver  Dam  L.  Co.  93  Ga.  53,  19  S.  E.  21. 

The  case  of  Roe  v.  ^Yinston,  86  Minn.  77,  90  N.  W.  122^ 
is  cited  to  our  attention.    In  this  case  it  appeared  that  plaint- 
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i£f  was  injured  in  this  state  while  in  defendant's  employ  as 
brakeman  on  a  private  train  used  in  connection  with  defend- 
ant's business  of  general  railroad  construction  work,  and  the 
court  held  he  was  entitled  to  recover  under  the  provisions  of 
sec  1816.  His  right  to  recover  was  predicj^ted  on  the  ground 
that  the  provisions  of  this  section  applied  to  a  private  railroad 
business.  The  decision  follows  the  construction  adopted  by  the 
court  in  construing  a  similar  Minnesota  statute,  holding  that 
it  was  applicable  to  the  business  of  a  private  as  well  as  a  pub- 
lic service  railroad.  We  are  unable  to  avoid  the  conclusion 
that  this  construction  is  opposed  to  the  manifest  intent  of  the 
legislature,  as  embodied  in  this  section  and  the  other  legisla- 
tion on  this  subject 
By  the  Court. — The  judgment  is  affirmed. 


Buell  and  others,  Respondents,  vs.  Arnold,  Appellant. 

January  12 — January  SI,  1905, 

Counties:  Judgments:  Execution:  Lien  on  lands:  "Person:* 

VL  Whether  land  owned  by  a  county  can  be  levied  upon  and  sold 
on  execution,  not  determined.  The  remedy  for  collection  of  a 
Judgment  by  compelling  the  levy  of  a  tax  should  be  pursued,  at 
least  until  It  proves  ineffectual.] 
2.  The  docketing  of  a  Judgment  against  a  county  does  not  create  a 
lien  upon  its  lands  under  sec.  2902,  Stats.  1898,— not  even  upon 
lands  to  which  it  has  taken  title  under  tax  deeds  in  proceedings 
to  collect  the  taxes  thereon.  The  word  "person"  in  said  sec- 
tion does  not  include  a  county,  notwithstanding  the  provision 
of  Bubd.  2,  sec.  4972,  Stats.  1898,  that  such  word  "shall  extend 
and  be  applied  to  bodies  corporate  unless  plainly  inapplicable/' 
Rains  V.  Oshkosh,  14  Wis.  372,  distinguished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vh^je,  Circuit  Judge.    Affirmed. 
Vol.  124—6 
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The  plaintiffs  Buell,  one  Leland,  and  Bossman  brought 
suit  against  the  defendant  for  strict  foreclosure  of  a  land  con- 
tract, dated  October  1,  1902,  for  the  purchase  by  defendant 
from  plaintiffs  of  3,492.40  acres  of  land  in  Douglas  county. 
Pending  the  action  WUliam  M^  Prindle,  as  trustee  in  bank- 
ruptcy, was  substituted  as  plaintiff  in  place  of  Leland.  The 
purchase  price  of  the  land  was  $8,207.14,  of  which  $850  was 
paid  on  the  contract,  the  defendant  agreeing  to  pay  the  bal- 
ance part  in  cash  when  a  good  title  was  furnished,  and  part 
by  assuming  and  paying  a  mortgage  of  $3,500.  The  contract 
also  pix^vides  that  plaintiffs  should  convey  the  land  by  war- 
ranty deed,  but,  if  the  title  should  not  prove  good  and  could 
not  be  made  so,  the  purchase  money  paid  to  be  returned  to 
the  defendant 

The  defendant  answered,  admitting  the  making  of  the  con- 
tract and  payment  of  $850  thereon ;  that  he  was  ready  and 
willing  to  comply  with  the  contract,  but  that  plaintiffs  had 
failed  to  furnish  title  to  the  lands ;  that  the  plaintiffs'  title 
was  subject  to  the  lien  of  certain  judgments  amounting  to 
$6,993.40;  that  defendant  demanded  satisfaction  and  dis- 
charge of  said  lien,  \^4lich  plaintiffs  failed  and  neglected  to  do. 
Defendant  also  pleaded  a  counterclaim  setting  up  the  contract 
and  the  plaintiffs'  failure  to  furnish  good  title,  and  demanded 
judgment  for  specific  performance,  damages,  and  general  re- 
lief. 

It  further  appears  from  the  undisputed  facts  that  prior  to 
the  execution  of  said  contract  Douglas  county  had  obtained 
title,  through  tax  deeds,  to  certain  of  the  lands,  and  while 
holding  title  judgments  were  rendered  against  the  county  and 
in  favor  of  certain  creditors  amounting  to  $6,993.40,  which 
judgments  were  docketed  and  remained  impaid  and  unsatis- 
fied at  the  time  of  the  commencement  of  this  action. 

The  court  below  entered  judgment  providing  that  the  rights 
and  interests  of  the  defendant  be  barred  and  foreclosed  un- 
less he  pay  the  amount  found  due  on  the  contract,  with  inter- 
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est  and  costs,  within  six  months  from  the  date  of  the  judg- 
ment, from  -which  judgment  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Arnold  <£•  Arnold, 
attorneys,  and  James  Wickham,  of  counsel,  and  oral  argu- 
ment by  Mr,  Wickham,  They  contended  that  the  judgments 
were  liens  on  the  lands  under  sec.  2902,  Stats.  1898.  The 
county  is  a  body  corporate  (sec.  650,  Stats.  1898)  and  a  "per- 
son" within  the  meaning  of  sec.  2902.  Subd.  2,  sec.  4972, 
Stats.  1898 ;  SegnUz  v.  Garden  City  B,  &  T,  Co,  107  Wis. 
171-178 ;  Lyman  Co.  v.  State,  9  S.  Dak.  413,  69  K  W.  601 ; 
State  ex  rel.  Sackett  v.  Thomas,  25  Mont.  226;  Lancaster 
Co.  V.  Trimhle,  34  Is^eb.  752,  52  KW.  711;  People  ex  rel 
Adams  r.  Oakland,  92  Cal.  611 ;  Rains  v.  Oshkosh,  14  Wis. 
372.  WTiere  a  municipal  corporation  owns  real  estate  not 
used  for  govenimental  purposes,  such  real  estate  is  subject 
to  the  lien  of  a  judgment  against  such  corporation,  and  may 
be  sold  on  execution  to  satisfy  such  judgment  Darlington 
r.  Xew  York,  31  N.  Y.  164-192;  Wheeler  v.  Miller,  16  Cal. 
124;  Holladay  v.  Frishie,  15  Cal.  630;  LeRoy  v,  Dunkerly, 
54  Cal.  452;  Murphree  v.  Mobile,  104  Ala.  532;  Murphree 
V,  Mobile,  108  Ala.  663 ;  State  ex  rel.  Courier  v.  Buckles,  8 
Ind.  App.  282,  35  X.  E.  846;  77ar^  v.  New  Orleans,  12  Fed. 
292 ;  Brinkerhoff  v.  Board  of  Education,  37  How.  Pr.  499 ; 
New  Orleans  v.  House  Mui,  Ins,  Co.  23  La,  Ann.  61 ;  Sher- 
man V,  Williams,  84  Tex.  421 ;  Laredo  v.  Nolle,  65  Tex.  362 ; 
Laredo  v.  Benavides,  25  S.  W.  482-485 ;  State  v.  Tiedemann, 
69  Mo.  306 ;  Brown  v,  Oaies,  15  W^  Va.  131 ;  2  Dillon,  Mun. 
Corp.  (4th  ed.)  §  567. 

R.  I.  Tipton,  for  the  respondents,  argued,  among  other 
dungs,  that  lands  sold  to  counties  for  unpaid  taxes  are  public 
property,  charged  with  a  public  trust,  and  held  and  used  for 
governmental  purposes.  Sees.  650,  651,  Stats.  1898.  Judg- 
ments against  the  county  are  therefore  not  liens  on  such  lands. 
Iron  River  v.  Bayfield  Co,  106  Wis.  587;  C random  v.  Forest 
Co.  91  Wis.  239.     But  regardless  of  these  special  provisions 
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of  our  statutes,  it  is  a  general  rule  of  law,  based  on  grounds 
of  public  policy,  that  judgments  against  a  public  or  municipal 
corporation  are  not  liens  on  their  lands  and  that  executions 
cannot  issue  against  their  property.  Chicago  v.  Hasley,  25 
HI.  595 ;  King  v.  McDrew,  31  111.  418 :  Olney  v.  Harvey,  50 
111.  453;  Board  v.  Edwards,  76  lU.  544;  Bloomington  v. 
BroJcaw,  77  HI.  194;  Morrison  zk  HinJcson,  87  HI.  587;  Flora 
V.  Naney,  136  111.  45 ;  Schajfer  v.  Cadwallader,  36  Pa.  St 
126 ;  Foster  v.  Fowler,  60  Pa.  St.  27 ;  Oilman  v.  Contra  Costa 
Co.  8  Cal.  52,  68  Am.  Dec.  290 ;  Emeric  v.  Oilman,  10  Cal. 
404,  70  Am.  Dec.  742 ;  Indianapolis  &  B.  R.  Co.  v.  Indian- 
apolis, 12  Ind.  620 ;  Davenport  v.  Peoria  M.  &  F.  Ins.  Co, 
17  Iowa,  276;  Meriwether  v.  Oarrett,  102  U.  S.  472,  26 
L.  ed.  97;  New  Orleans  v.  Holmes,  13  La.  Ann.  502.  In 
many  jurisdictions  it  is  held  that  judgments  against  a  mu- 
nicipal corporation  create  no  lien  on  its  real  estate  because  no 
execution  can  issue,  and  that  judgments  are  never  liens  where 
the  right  to  issue  execution  does  not  exist.  Schaffer  vl  Cad- 
wdllader,  36  Pa.  St.  126 ;  Conard  v.  Atlantic  Ins.  Co.  1  Pet. 
433 ;  Leedom  v.  P.  R.  Co.  5  W.  &  S.  266 ;  Williams  v.  Conr 
tr oilers,  18  Pa.  St.  275 ;  Davenport  v.  Peoria  M.  &  F.  Ins^ 
Co.  17  Iowa,  276 ;  Lambs  v.  Shays,  14  Iowa,  567 ;  Cole  v. 
Oreen,  21  111.  104 ;  Indianapolis  &  B.  R.  Co.  v.  Indianapolis, 
12  Ind.  620;  State  v.  Tiedemann,  69  Mo.  306;  BricJcley  v. 
Boston,  20  Fed.  207.  The  remedy  of  judgment  creditors 
of  municipal  corporations  is  by  mandamus  to  compel  their 
officers  to  levy  a  tax.  State  ex  rel.  Carpenter  v.  Beloit,  20 
Wis.  79 ;  State  ex  rel.  Sherman  v.  Common  Council,  20  Wis. 
87 ;  State  ex  rel.  Hasbrouch  v.  MUwavkee,  25  Wis.  122 ;  State 
ex  rel.  Bums  v.  Supervisors,  34  Wis.  169 ;  Stale  ex  rel.  Pfis- 
ter  V.  Manitowoc,  52  Wis.  423 ;  Comm.  ex  rel.  Armstrong  v. 
Comm'rs,  37  Pa.  St.  277 ;  Klein  v.  New  Orleans,  99  U.  S. 
149 ;  Morrison  v.  Hinkson,  87  HI.  587.  Such  remedy  should 
be  held  to  be  exclusive  until  it  is  shown  to  be  ineffective.  The 
statutory  method  of  enforcing  judgments  against  municipali- 
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ties  must  be  strictly  pursued.  Emeric  v.  Oilman,  10  Cal. 
404,  70  Am.  Dec.  742 ;  Randolph  Co.  v.  Ralls,  18  111.  29 ; 
Wilson  V.  Huntington  Co.  7  Watts  &  S.  197. 

Kebwik,  J.  The  only  question  involved  is  whether  the 
judgments  rendered  and  docketed  against  Douglas  county 
became  liens  upon  the  lands  in  suit.  There  is  no  dispute  upon 
the  facts.  If  the  judgments  in  question  were  liens  upon  any 
of  die  lands  described  in  the  contract,  the  decision  of  the  court 
below  is  erroneous ;  if  not,  it  is  right  The  general  doctrine 
is  that  the  property  of  municipal  corporations  cannot  be  seized 
or  sold  upon  execution.  1  Dillon,  Mun.  Corp.  §  446;  1 
Black,  Judgments  (2d  ed.)  407;  1  Freeman,  Executions, 
§  126 ;  President,  etc.  of  I.  &  B.  R.  Co.  v.  Indianapolis, 
12  Ind.  620;  Davenport  v.  Peoria  M.  4&  F.  Ins.  Co.  17 
Iowa,  276;  Oilman  v.  Contra  Costa  Co.  8  Cal.  52;  Flora 
\\  Naney,  136  111.  45,  26  N.  E.  645 ;  Schaffer  v.  Cadwah 
lader,  36  Pa.  St  126;  Williams  v.  Controllers,  18  Pa.  St. 
275;  People  ex  rel.  Davis  v.  Superior  Court,  55  HI.  App. 
376;  State  v.  Tiedemann,  69  Mo.  306.  In  some  states  it 
is  held  that  private  property  of  municipal  corporations,  held 
in  their  own  right  for  profit  or  as  a  source  of  revenue,  and 
not  charged  with  any  public  trust,  may  be  seized  and  sold 
on  execution.  2  Dillon,  Mun.  Corp.  §  446 ;  Meriwether  v. 
Oarrett,  102  U.  S.  472;  Broum  v.  Gates,  15  W.  Va.  131; 
Murphree  v.  Mobile,  108  Ala.  663,  18  South.  740.  The  doc- 
trine is  very  fully  discussed  in  Brown  v.  Gates,  supra,  and 
many  cases  cited.  Judge  Dillon,  in  2  Dillon,  Mun.  Corp. 
§  446,  says : 

'TEn  some  of  the  states  it  is  held  that  the  private  property  of 
municipal  corporations — ^that  is,  such  as  they  own  for  profit, 
and  charged  with  no  public  trusts  or  uses — ^may  be  sold  on 
execution  against  them.  In  other  states,  either  by  statute  or 
on  general  principles,  it  is  declared  that  judgments  against 
municipal  corporations  cannot  be  enforced  by  ordinary  writs 
of  execution,  and  that  the  remedy  of  the  creditor  is  by  man- 
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damns  to  compel  payment,  or  the  levy  of  a  tax  for  tliat  pur- 
pose. Questions  of  this  kind  are  influenced  much  by  local 
legislation." 

Counties  are  parts  of  the  state  government,  exercising  dele- 
gated political  powers  for  public  purposes,  and  can  take  and 
hold  lands  for  public  use  only.  They  cannot  hold  property 
for  profit,  or  take  title  to  it  for  the  purpose  of  revenue,  the 
same  as  an  individual  or  private  corporation.  Mayor  v.  Root, 
8  Md.  95;  Brown  v.  Gates,  15  W.  Va.  157;  Chicago  v.  Has- 
ley,  25  111.  595.  The  doctrine  is  stated  in  Chicago  v.  Hasley, 
supra,  at  page  595,  as  follows: 

"The  nature,  objects,  and  liabilities  of  political,  municipal, 
or  public  corporations  w^e  think  stand  on  different  grounds. 
These  corporations  signify  a  community,  and  are  clothed 
with  very  extensive  civil  authority  and  political  power.  All 
municipal  corporations  are  both  public  and  political  bodies. 
They  are  the  embodiment  of  so  much  political  power  as  may 
be  adjudged  necessary  by  the  legislature  granting  the  charter 
for  the  proper  government  of  the  people  within  the  limits  of 
the  city  or  tov^n  incorporated,  and  for  the  due  and  efficient 
administration  of  their  local  affairs.  For  these  purposes  the 
authorities  can  raise  revenue  by  taxation,  make  public  im- 
provements and  defray  th©  expenses  thereof  by  taxation,  ex- 
ercise certain  judicial  powers,  and  generally  act  within  their 
limited  spheres  as  any  other  political  body,  restrained  only 
by  the  charters  creating  them ;  beyond  them  they  cannot  go. 
This  power  of  taxation  is  plenary,  and  furnishes,  ordinarily, 
the  only  means  such  corporations  possess  by  which  to  pay 
their  debts.  They  cannot  be  said  to  possess  property  liable 
to  execution,  in  the  sense  an  individual  owns  property  so 
subject,  for  they  have  the  control  of  the  corporate  property 
only  for  corporate  purposes,  and  to  be  used  and  disposed  of 
to  promote  such  purposes,  and  such  only." 

It  is  claimed,  however,  by  appellant  that  the  lands  taken 
by  the  county  on  tax  deeds  are  not  held  for  any  public  pur- 
pose except  to  sell  and  use  the  proceeds  to  pay  the  debts  of 
the  county,  and  therefore  should  be  subject  to  sale  upon  exe- 
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cation.  But  the  lands  are  acquired  by  the  county  while  exer- 
cising its  delegated  political  powers  in  the  collection  of  taxes 
for  public  purposes.  The  acquisition  of  the  land  puts  the 
county  in  a  position  to  collect  the  tax  for  the  nonpayment  of 
which  the  lands  were  returned.  In  considering  this  subject 
in  Iron  River  v.  Bayfield  Co.  106  Wis.,  at  page  592,  82  N.  W. 
561,  this  court  says: 

*'In  construing  the  various  provisions  of  title  XIII,  Stats. 
1898  ('Taxation'),  it  must  be  continually  borne  in  mind  that 
the  whole  general  purpose  is  the  collection  of  revenue  for  the 
several  subdivisions  of  the  government — state,  county,  mu- 
nicipal, and  school  district.  The  formal  acquisition  of  any 
lien  or  title  in  accordance  with  those  provisions,  whether  by 
any  municipal  corporation  or  county  or  by  any  public  officer, 
is  primarily  to  continue  or  enforce  the  original  right  of  the 
government  against  property,  to  the  end  that  it  may  secure 
therefrom  ultimately  the  money  which  such  property  or  its 
owner  ought  to  contribute  towards  governmental  expenses, 
for  with  nothing  but  money  can  those  expenses  be  paid.  Such 
money,  when  received,  by  whichever  of  the  collecting  agencies, 
is  then  apportioned  among  the  various  governmental  subdi- 
visions according  to  their  original  rights.  In  the  enforcement 
of  such  liens  it  may  be  unavoidable — it  is  always  undesir- 
able— that  actual  title  to  property  should  be  taken.  The  pur- 
pose of  the  law,  nevertheless,  is  collection  of  money  and  not 
acquisition  of  property;  and  clear  language  is  necessary  to 
justify  inference  of  a  legislative  purpose  that  any  step  is  to 
transpose  the  public  body  or  officer  from  the  position  of  a 
collecting  agent  into  a  proprietary,  so  as  to  substitute  for  the 
duty  to  account  merely  for  the  money  ultimately  received  a 
duty  to  pay  the  ostensible  price." 

The  statutes  provide  a  remedy  for  the  collection  of  judg- 
ments against  counties  by  the  levy  of  taxes,  and  ample  power 
exists  to  compel  the  proper  officer  to  make  such  levy.  It  is 
evident  that  it  was  tlie  intention  of  the  legislature  that  such 
remedy  should  be  pursued,  at  least  until  it  proves  ineffectual. 
It  is  not  necessary  to  decide  here  whether  land  owned  by  a 
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county  can  be  levied  npon  and  sold  on  execution,  and  we 
therefore  refrain  from  expressing  any  opinion  upon  that  ques- 
tion. 

The  appellant  contends  that  the  docketing  of  the  judgments 
against  Douglas  county  created  a  lien  on  its  lands  under  sec. 
2902,  Stats.  1898.  This  position  is  untenable.  Sec.  661, 
Stats.  1898,  relating  to  enforcement  of  judgments  against 
counties,  provides  that  no  execution  shall  be  issued  on  any 
sudfci  judgment  "except  upon  leave  of  the  court  upon  motion 
after  the  lapse  of  sixty  days  after  the  time  when  the  town 
treasurers  should  by  law  have  made  returns  of  taxes."  This 
provision  restricting  executions  upon  judgments  against  coun- 
ties, together  with  the  special  statutory  provisions  for  the 
collection  of  judgments  by  the  levy  of  tax,  and  the  general 
policy  of  the  law  upon  the  subject,  seem  plainly  to  indicate 
that  the  word  "person,"  as  used  in  sec.  2902,  Stats.  1898, 
concerning  docketing  of  judgments,  does  not  apply  to  coun- 
ties. 

Counsel  for  appellant  contends  that  subd.  2,  sec  4972, 
Stats.  1898,  providing  that  the  word  "person"  shall  extend 
and  be  applicable  to  bodies  corporate,  unless  plainly  inappli- 
cable, brings  counties  within  the  provisions  of  sec.  2902, 
which  provides  "every  such  judgment,  when  so  docketed, 
shall,  for  a  period  expiring  ten  years  from  the  date  of  the 
rendition  thereof,  be  a  lien  on  the  real  property  in  the  county 
where  the  same  is  docketed,  ...  of  every  person,"  and  cites, 
among  other  cases,  Rains  v.  Oshkosh,  14  Wis.  372.  An  ex- 
amination of  these  cases  will  show  that  they  are  not  applicable 
to  the  question  now  before  us.  In  Bains  v.  Oshkosh,  supra, 
the  municipality  went  into  possession  of  land  under  a  lease, 
agreeing  to  pay  the  rent,  and  having  authority  under  its  char- 
ter to  make  the  contract ;  and  it  was  held  in  a  suit  for  the  un- 
lawful holding  over  of  the  demised  premises  that  the  suit 
could  be  maintained,  and  that  the  word  "person"  in  the  un- 
lawful detainer  statute  applies  to  municipal  corporations  hold- 
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ing  demised  premises  after  the  termination  of  the  lease  con- 
trary to  the  covenants  thereof.  Of  course,  in  this  case  the 
word  "person"  was  plainly  applicable,  and  the  same  may  be 
said  of  the  use  of  the  word  "person"  in  other  cases  cited  in 
appellant's  brief.  We  think,  however,  that  the  word  "person," 
as  used  in  sec  2902,  Stats.  1898,  is  plainly  inapplicable  to 
counties.  In  Chicago  v.  Hasley,  25  111.  595,  the  court  held 
that  the  word  "person"  in  a  statute  similar  to  ours  does  not 
embrace  any  incorporated  city,  town,  or  municipal  or  political 
corporations  under  a  statute  authorizing  the  issuing  of  execu- 
tions ;  and  this  court  holds  in  Bumham  v.  Fond  du  Lac,  15 
Wis.  193,  and  Buffham  v.  Racine,  26  Wis.  449,  that  the  word 
"person,"  as  used  in  the  garnishee  statute,  does  not  apply  to 
municipal  corporations. 

In  the  light  of  the  statutes  of  this  state  and  cases  cited  we 
think  it  dear  that  the  judgments  docketed  against  Douglas 
county  create  no  lien  upon  the  lands  in  question,  and  that  the 
judgment  of  the  court  below  should  therefore  be  aifirmed. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 


Aebi,  Respondent,  vs.  Bank  of  Evansville,  Appellant. 

January  12--January  St,  1905. 

Bank  checks:  Indorsement  and  deposit  in  another  tank:  Present- 
ment: Delay:  Loss  of  check:  Discharge  of  indorser:  Renewal  of 
liability  by  new  contract. 

1.  Where  a  check  upon  another  bank  Is  indorsed  by  the  payee  and^ 
deposited  in  the  bank  in  which  he  keeps  an  account,  and  the 
latter  bank  accepts  St  and  credits  the  amount  as  cash  to  the  de- 
positor's account,  to  be  checked  against  as  he  sees  fit,  these  acts 
indicate,  prima  facie,  the  completed  transfer  of  the  check,  by* 
which  the  bank  accepting  it  becomes  the  owner  thereof  and  not 
a  mere  agent  to  collect. 
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2.  In  such  a  case  the  payee  of  the  check  is  chargeable  only  as  an 

Indorser,  and  to  charge  him  as  such  the  check  must  be  pre- 
sented for  payment  within  a  reasonable  time. 

3.  The  bank  receiving  the  check  in  such  a  case  mailed  It  on  the 

same  day  (Sept.  21)  to  the  drawee  bank,  located  in  a  city 
seventeen  miles  distant  It  gave  the  matter  no  further  atten- 
tion until  about  Oct.  1,  when  it  learned  that  the  check  had  not 
reached  its  destination  and  was  lost.  It  did  not  notify  the 
payee  until  Oct.  19»  and  presentment  of  a  duplicate  was  not 
made  until  Oct.  26,  when  payment  was  refused,  the  drawer  hav- 
ing then  no  funds  in  the  drawee  bank,  although  at  several 
times  after  Sept.  21,  including  Oct.  1-3,  he  had  had  a  balance 
there  exceeding  the  amount  of  the  check,  and  up  to  Oct.  23  was 
in  apparent  credit  at  the  bank  to  an  amount  more  than  suf- 
ficient to  satisfy  the  demand.  Held,  that  prior  to  Oct.  19  the 
payee  had  been  discharged  from  liability  as  indorser.     * 

4.  The  payee  having  been  absolutely  discharged,  any  renewal  of  his 

liability  must  be  by  new  contract;  and  his  co-operation  with 
the  indorsee  bank  in  obtaining  and  indorsing  a  duplicate  check, 
at  the  request  of  such  indorsee  and  to  enable  it  to  obtain  the 
money  from  the^  drawee,  did  not  amount  to  a  waiver  of  the  pre- 
vious omissions  of  the  indorsee  or  to  an  agreement  to  assume 
a  new  liability. 

5.  Only  when  an  indorser  was  informed  of  all  the  material  facts  re- 

sulting in  his  discharge  from  liability,  will  a  new  promise  of 
liability  be  implied  from  acts  which  otherwise  might  Justify 
such  implication. 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county:  B.  F.  Dunwiddie,  Circuit  Judge.     Affirmed. 

Plaintiff,  a  farmer  residing  about  five  miles  from  Evans- 
ville, kept  account  in  defendant  bank.  It  was  accustomed  to- 
receive  checks  payable  to  his  order  upon  the  faith  of  his  in- 
dorsement, and  credit  them  to  him  as  cash,  and  collect  them 
without  charge,  and  in  case  of  dishonor  to  charge  the  checks 
back  to  him  on  his  account.  On  September  14,  1901,  plaint- 
iff received  a  check  dated  August  31,  1901,  from  one  Speich^ 
a  cheese  dealer  at  Brodhead,  upon  the  bank  at  that  city,  seven- 
teen miles  distant  J^rom  Evansville,  with  daily  mail  between 
these  places.  This  check,  on  September  21st,  he  indorsed  and 
deposited  with  the  bank,  and  was  given  credit  for  it  as  cash^ 
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The  defendant  on  the  same  day  mailed  it  to  the  Brodhead 
Bank  for  payment  and  remittance;  heard  nothing  from  it^ 
and  gave  no  further  attention  to  it  for  about  ten  days,  when 
a  card  of  inquiry  was  sent,  to  which  no  reply  was  received. 
After  waiting  several  days  longer,  defendant's  cashier  tele- 
phoned to  the  Brodhead  Bank,  and  learned  that  no  such  check 
had  been  received;  and  waited  still  several  days,  and  tele- 
phoned again,  receiving  the  same  information.  It  was  pro- 
posed that  the  Brodhead  cashier  ask  Speich  for  a  duplicate. 
]S'ot  imtil  October  19th  did  defendant  notify  the  plaintiff  that 
the  check  was  not  paid.  Then  the  assistant  cashier  asked  him 
to  apply  to  Speich  for  a  duplicate,  which  he  consented  to  do 
when  opportunity  presented.  He  accordingly  saw  Speich  on 
the  21st  of  October,  who  wrote  out  a  duplicate  check,  pay- 
able to  plaintiff,  dated  same  as  former,  marked  "Duplicate,'' 
and  with  notation,  "Original  not  payable,"  and  mailed  it  to 
defendant  On  the  following  day  the  defendant  wrote  to 
plaintiff  "to  call  and  sign  check  when  in  town."  On  Octo- 
ber 25th  he  called,  and,  at  the  request  of  the  defendant,  wrote 
his  name  on  the  back  of  the  duplicate  check.  The  check  was 
then  sent  to  the  Brodhead  Bank,  reaching  there  October  2Gth, 
and  was  refused,  Speich  having  about  that  time  absconded, 
leaving  a  bank  balance  of  about  $400,  which  was  absorbed  by 
the  Brodhead  Bank  by  charging  up  a  note  to  him. 

During  the  time  from  September  21st  to  October  26th 
Speich  persistently  had  a  balance  at  the  Brodhead  Bank,  ex- 
cept for  a  day  or  two  when  there  was  a  few  dollars  over- 
draft, and  seems  to  have  been  in  good  credit  in  that  bank,  for 
they  discounted  his  note  on  one  or  more  occasions.  The  bal- 
ance was  usually  less  than  the  amount  of  this  check,  but  fre- 
quently only  by  a  few  dollars.  On  several  days,  however,  be- 
tween September  21st  and  October  19th,  the  balance  exceeded 
the  amount  of  the  check,  to  wit,  on  October  1,  3,  9,  10,  14, 
and  17.  During  that  interval,  to  wit,  on  September  28th 
and  October  25th,  the  defendant  twice  balanced  up  plaintiff's 
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passbook  containing  the  credit  for  this  check,  and  showing  a 
balance  in  his  favor  made  up  in  part  thereof;  but  on  the 
28th  of  October  wrote  plaintiff  that  the  check  was  dishonored 
and  Speich  had  run  away,  saying,  "Please  call  at  bank  and 
attend  to  same."  On  November  12th  defendant  charged  up 
in  plaintiffs  account  and  on  his  passbook  the  amount  of  said 
ijheck.  On  the  following  day  plaintiff  presented  a  check  for 
the  exact  balance  which  would  be  to  his  credit  without  charg- 
ing up  said  Speich  check,  and  demanded  payment  thereof, 
which  the  bank  refused,  offering  to  pay  him  the  balance  after 
•deducting  the  Speich  check. 

This  action  was  brought  to  recover  such  entire  balance. 
The  court  found  the  facts  substantially  as  stated,  and,  as 
<;onclusion3  of  law,  that  the  check  upon  its  deposit  became 
the  property  of  the  defendant,  and  that  the  failure  of  the 
bank  to  present  for  payment  and  notify  plaintiff  had  dis- 
charged him  as  indorser.  The  court  seems  to  have  refused 
to  pass  on  the  effect,  by  way  of  waiver,  of  plaintiff's  indors- 
ing the  duplicate  check  on  October  26th,  for  the  reason  that 
no  waiver  was  pleaded.  Judgment  was  entered  for  plaintiff 
for  the  amoimt  demanded,  from  which  the  defendant  brings 
this  appeal. 

For  the  appellant  thete  was  a  brief  by  Richmond  &  Rich- 
mond  and  F,  J.  Lamb,  and  oral  argument  by  T.  C.  Richmond. 

For  the  respondent  there  was  a  brief  by  /.  L.  Sherron  and 
Thom^as  Luchsinger,  and  oral  argument  by  Mr.  Sherron. 

Dodge,  J.  We  have  no  doubt  of  the  correctness  of  the 
court's  finding  of  fact  that  by  the  general  indorsement  of  the 
check  in  question,  its  acceptance  by  the  bank,  and  the  credit 
of  the  amount  as  cash  to  the  plaintiff  in  his  general  acxsount 
to  be  checked  against  as  he  saw  fit,  with  nothing  to  qualify 
the  effect  of  such  acts,  the  bank  became  the  owTier  of  the 
check,  as  distinguished  from  a  mere  agent  to  collect  the  same 
■on  behalf  of  the  plaintiff.    All  of  the  acts  above  recited  prima 
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fade  indicate  the  discount  and  completed  transfer  of  the 
check.  2  Morse,  Banks  &  B.  §  573 ;  Shawmut  Nat,  Bank  v. 
Manson,  168  Mass.  425,  47  N.  E.  196 ;  Taft  v.  Quinsigamond 
XaL  Barik,  172  Mass.  363,  52  N.  E.  387 ;  Burton  v.  U.  8. 
25  Sup.  Ct.  243.  Only  by  clear  evidence  could  a  contrary 
significance  be  accorded  them.  There  is  no  such  evidence  suf- 
ficient to  constitute  a  clear  preponderance  such  as  would  be 
necessary  to  warrant  us  in  disagreeing  with  this  finding. 

Such  being  the  transaction,  the  right  of  the  defendant  to 
charge  back  the  amount  of  this  check  or  lo  collect  from  the 
plaintiff  is  only  that  resulting  from  the  relation  of  indorsee 
and  indorser.  The  rules  governing  that  relation  are  familiar, 
and  largely  now  codified  in  our  Negotiable  Instrument  Law, 
cL  356,  Laws  of  1899.  In  order  to  charge  indorser  upon  a 
check  or  inland  bill  of  exchange  payable  on  demand,  present- 
ment must  be  made  by  the  holder  within  a  reasonable  time 
after  it  comes  to  his  possession.  Sec.  1684 — 2.  Such  reason- 
able time  is  not  fixed  by  statute,  but  by  consensus  of  author- 
ity, in  absence  of  special  circumstances  of  excuse,  is  limited 
to  the  next  business  day,  or,  if  the  bank  upon  which  the  check 
is  drawn  is  at  another  place,  the  check  must  be  forwarded  to 
the  place  of  payment  on  the  next  business  day,  and  presented 
at  latest  upon  the  day  following  its  receipt  at  the  place  of  pay- 
mmt  Oiiford  v.  Hardell,  88  Wis.  538,  60  N.  W.  1064^ 
Lloyd  V.  Osborne,  92  Wis.  93,  65  N.  W.  859;  Grange  v. 
ReigK  93  Wis.  552,  67  N.  W.  1130.  The  check  in  question 
never  was  presented  for  payment  until  October  25th  or  26th, 
and  clearly,  by  such  delay,  the  indorser  was  discharged  un- 
less such  delay  was  excused.  The  only  excuse  suggested  is 
the  loss  of  the  check.  .  If  it  be  conceded  that  the  defendant 
was  guilty  of  no  negligence  in  adopting  the  United  States 
mails  as  a  method  of  transmission,  nor  in  sending  the  check 
direct  to  the  bank  upon  which  it  was  drawn,  thus  taking 
chances  of  acquiring  prompt  knowledge  whether  it  was  hon- 
ored or  dishonored  when  it  reached  the  payee,  nevertheless 
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it  is  excused  from  making  presentment  and  demand  only  so 
long  as,  consistently  with  reasonable  diligence,  it  was  pre- 
vented by  tbe  loss  of  the  check.  Sec.  1678 — 11,  Negotiable  i  ' 
Instrument  Law.  It  would  seem  extremely  doubtful  whether 
defendant  could  claim,  in  the  exercise  of  due  care,  to  have 
been  so  prevented  even  during  the  ten  days  which  it  waited 
after  mailing  the  check  before  making  any  inquiry  about  it 
and  before  learning  of  its  loss.  By  ordinary  course  of  mail 
the  check  should  have  reached  the  Brodhead  Bank  as  early 
as  the  23d,  and,  unless  there  was  some  difficulty,  plaintiff 
should  haive  been  notified  of  its  payment  or  refusal  at  least 
as  early  as  the  24th  of  September.  We  shall  not  deem  it  nec- 
essary to  decide  whether  it  was  not  the  duty  of  the  defend- 
ant to  make  inquiry  immediately  upon  failure  to  receive 
such  notification  in  such  ordinary  course  of  mail.  Even  if 
that  were  not  so,  it  did  receive  notice  of  the  failure  of  the 
check  to  reach  its  destination  some  time  about  the  1st  of  Oc- 
tober. Upon  learning  that  its  attempted  presentment  by  mail 
had  failed,  and  that  the  check  was  lost,  at  least  for  the  pur- 
poses of  immediate  presentment,  defendant  had  the  oppor- 
limity  and  owed  the  duty  to  at  once  make  substituted  pre- 
sentment and  demand  by  means  of  a  copy  or  sufficient  de- 
scription of  the  check,  and  in  case  of  nonpayment  to  give  no- 
tice to  the  indorser.  1  Parsons,  Notes  &  Bills,  368,  448, 
530;  2  id.  260,  261;  2  Edwards,  Bills,  §§  672,  697;  Smith 
V.  Rockwell,  2  Hill,  482 ;  Hinsdale  v.  Miles,  5  Conn.  3.31 ; 
Negotiable  Instrument  Law,  supra,  sec.  1681 — 17.  Surely  /tc 
reasonable  diligence  would  have  enabled  presentation  long  be- 
fore October  19th.  WHiile  the  effect  of  the  failure  to  present 
for  payment  and  to  give  notice  of  dishonor  within  a  reason- 
able time  absolutely  discharges  the  indorser  without  proof  of 
damage  or  injury  to  him,  it  may  be  pointed  out  that  in  this 
case  damage  is  quite  obvious.  The  defendant  having  affirma- 
tively learned  of  the  loss  of  the  check  somewhere  about  Oc- 
tober 1st,  it  appears  that  on  the  1st,  the  morning  of  the  2d, 
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and  on  the  3d  of  October  Speich  had  a  bank  balance  more 
than  sufficient  to  meet  this  check;  hence  a  prompt  present- 
ment at  any  one  of  those  times  would  in  all  probability  have 
secured  its  payment.  But,  if  that  were  not  so,  Speich  was 
in  active  business,  and  in  apparent  credit  to  an  amount  more 
than  sufficient  to  satisfy  such  demand  up  to  about  October 
23d,  and,  had  plaintiff  been  promptly  notified  on  or  about 
October  1st  of  either  the  loss  or  the  dishonor  of  the  check, 
he  would  have  had  opportunity  to  make  demand,  and  prob- 
ably to  secure  payment  from  the  maker.  See  Shipsey  v. 
Bowery  Nat.  Bank,  59  N.  Y.  485. 

From  the  foregoing  no  conclusion  is  possible  save  that  long 
prior  to  October  19th,  when  defendant  informed  him  of  tlie 
loss  of  the  check,  plaintiff  had  been  discharged  from  liability 
thereon  as  indorser.  But  it  is  urged  that,  by  co-operating  at 
the  request  of  the  defendant  in  obtaining  a  duplicate  in  order 
that  the  same  might  be  used  in  lieu  of  the  original,  he  waived 
the  previous  omissions  on  the  part  of  the  defendant,  and  re- 
newed his  liability.  Having  been  entirely  discharged,  any 
renewal  of  his  liability  must  be  by  new  contract.  Tehbetts 
r.  Dowd,  23  Wend.  379;  Knapp  v.  Runals,  37  Wis.  135. 
The  question  therefore  arises  whether  the  transaction  de- 
tailed in  the  evidence,  about  which  there  is  no  substantial 
dispute,  amounted  to  a  contract  on  the  part  of  the  plaintiff 
to  assume  a  new  liability  as  indorser  on  Speieh's  new  check. 
Doubtless,  when  a  check  has  been  lost  or  destroyed,  so  that 
the  payee  or  his  assigns  has  not  received  the  money  thereby 
ordered  paid,  the  drawer  may  give  a  new  and  indei)eudont 
check,  treating  the  old  transaction  as  canceled,  and  in  that 
case  the  rights  and  liabilities  of  all  parties  may  be  as  if  the 
new  check  were  ^ven  upon  any  other  consideration.  Equally, 
however,  the  parties  may  proceed  on  the  purpose  of  merely 
supplying  written  evidence  of  the  former  transaction,  to  take 
the  place  of  that  lost,  simply  to  facilitate  proceedings  or  per- 
fect records.     In  that  case  no  new  contract  is  made.     All 
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rights  grow  out  of  the  original  transaction  or  contract,  and 
are  exactly  the  same  as  if  such  transaction  were  proved  orally 
instead  of  by  the  new  or  duplicate  written  evidence  which  the 
parties  have  supplied.  In  the  latter  case  the  equitable  as- 
signment worked  by  a  check  under  Wisconsin  decisions  prior 
to  the  new  statute  would  be  complete  from  the  original  date — 
just  as  in  the  case  of  a  lost  deed  the  making  of  a  duplicate 
would  not  change  the  time  of  transfer  of  title  nor  make  any 
new  covenants  of  warranty.  Hence  the  giving  of  a  new  check 
after  loss  or  destruction  of  a  former  one  is  of  itself  alone  am- 
biguous, and  may  evince  intent  to  enter  into  new  relations, 
or  merely  supply  evidence  of  those  already  existing,  accord- 
ing to  the  surrounding  circumstances.  The  dating  back  of 
the  new  check  to  correspond  with  the  lost  one  and  marking  it 
"Duplicate"  tend  to  indicate  the  latter  purpose,  for  they  are 
wholly  immaterial  to  the  mere  purpose  of  enabling  the  holder 
to  obtain  the  money  which  he  failed  to  get  on  the  first  check, 
and,  being  unusual,  are  significant  In  Benton  v.  Martin,  31 
N.  Y.  382,  it  was  held  that  the  extrinsic  facts  accompanying 
the  giving  of  a  duplicate  draft  indicated  an  intent  to  assume- 
new  liabilities.  Later,  in  the  same  case,  other  extrinsic  facta 
were  shown  and  held  to  establish  the  contrary  intent,  and  the- 
drawer  was  held  discharged  by  omission  to  seasonably  pre- 
sent the  original.  40  N.  Y.  345;  52  K  Y.  5Z0.  In  these 
later  decisions  it  is  strongly  suggested  that  the  word  "Du- 
plicate" upon  the  second  instrument  tended  to  refute  any  pur- 
pose to  make  a  new  contract,  and  some  other  evidence  of  such 
purpose  would  be  necessary.  In  Moody  v.  Mack,  43  Mo.  210,. 
the  obtaining  and  inclosing  a  duplicate  was  held  ineffective 
to  excuse  failure  to  notify  an  indorser. 

In  the  case  at  bar  there  is  certainly  nothing,  except  the  ob- 
taining and  indorsing  of  the  new  check,  to  prove  an  intent 
on  part  of  either  plaintiff  or  defendant  that  the  latter  should 
assimie  any  additional  responsibility.  All  the  evidence  in- 
dicates that  the  duplicate  was  deemed  to  be  needed  by  the- 


31]  JANUARY  TERM,  1905.  81 

Aebi  V.  Bank  of  Evanaville,  124  Wis.  73. 

bank,  rather  than  by  plaintiff,  for  the  first  attempt  to  obtain 
it  was  through  its  correspondent  at  Brodhead;  and  when 
it  did  request  plaintiff  to  communicate  with  Speich  it  appar- 
ently conveyed  the  impression  that  it  was  asking  of  him  a 
faTor  in  its  own  behalf.  He  did  not  understand  that  he  was 
interested,  or  that  his  credit  for  the  amount  was  subject  to 
be  lost,  upon  any  contingency.  Speich  also  evidently  had  the 
same  idea,  for  he  mailed  the  duplicate  direct  to  the  bank  in- 
stead of  giving  it  to  the  plaintiff,  as  would  have  been  natural 
had  either  of  them  supposed  his  interest  was  to  be  affected 
or  convenienced  by  the  transaction.  Of  course,  plaintiff's  in- 
dorsement was  just  as  essential  to  make  the  paper  a  dupli- 
cate of  that  which  had  been  lost  as  to  give  formal  rights  upon 
the  new  instrument,  if  such  it  were.  No  entry  was  made  on 
the  bank  books  to  indicate  any  change  in  plaintiff's  liability. 
We  cannot  escape  the  conviction  that  the  new  paper  was 
intended  by  all  parties  to  be  what  it  was  so  industriously 
marked,  namely,  a  facsimile  and  duplicate  of  the  former, 
identical  in  essence,  operation,  and  legal  effect  (State  ex  rel. 
Fenelon  v.  Graffam,  74  Wis.  643,  647,  43  N.  W.  727)  ;  that 
when  the  bank  obtained  it  all  parties  were  placed  in  exactly 
the  same  situation  in  fact  and  in  law  as  if  the  original  had 
that  day  come  back  to  it  through  return  of  the  lost  letter,  and 
therefore  that  no  new  promise  or  waiver  of  past  neglect  was. 
made. 

Another  consideration  which  obstructs  any  implication  of 
waiver  or  new  promise  by  plaintiff  is  absence  of  knowledge- 
on  his  part  of  the  facts  upon  which  his  discharge  from  lia- 
bility rested.  No  information  was  given  him  as  to  when  the 
loss  of  the  check  was  discovered,  or  whether  a  due  present- 
ment had  been  made  or  payment  refused.  Only  when  an  in- 
dorser  is  informed  of  all  the  material  facts  is  a  new  promise 
of  liability  to  be  implied  from  acts  which  otherwise  might  jus- 
tify it  Low  V.  Howard,  10  Gush.  159 ;  Hamilton  v.  ^Yinona 
8.  &  L.  Co.  95  Mich.  436,  54  N.  W.  903. 
Vol.  124—6 
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From  the  foregoing  discussion  must  result  the  conclusion 
that  plaintiff  was  fully  discharged  from  any  liability  to  de- 
fendant upon  the  check  in  question,  and  was  entitled  to  re- 
cover his  deposit  balance  without  deduction  of  the  amount  of 
that  instrument 

By  the  Court. — Judgment  affirmed. 


Hunt,  Bespondent,  vs.  McDoNAiiD,  Intervener,  Appellant 

January  12— January  SI,  1905. 

Liens:  Homestead:  Foreclosure:  Vaoating  judgment:  Application  of 
wife  to  J>e  made  party:  Discretion, 

In  an  action  to  foreclose  a  mechanic's  lien  upon  a  Homestead  for 
work  done  under  a  contract  with  the  husband,  who  held  the 
title,  he  was  the  sole  defendant.  He  defended  on  the  ground  of 
failure  to  complete  an  entire  contract,  but  was  defeated  on  the 
merits.  The  wife,  though  she  had  full  opportunity,  did  not 
ask  to  be  made  a  party  before  the  trial,  but  applied  to  have  the 
Judgment  vacated  that  she  might  retry  the  case  on  the  same  de- 
fense. Held  that,  as  the  contract  was  with  the  husband  alone, 
the  wife,  though  a  proper  party,  was  not  a  necessary  party  to 
the  action,  and  under  the  circumstances  there  was  no  abuse  of 
discretion  in  denying  her  application. 

Appeal  from  an  order  of  the  circuit  court  for  Jefferson 
county :  B.  F.  Dunwiddie,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  foreclose  a  mechanic's  lien  for  drilling 
a  well.  The  premises  sought  to  be  charged  constituted  the 
homestead  of  one  James  McDonald,  and  the  appellant,  Carrie 
M.  McDonald,  is  his  wife.  The  action  was  originally  brought 
against  James  as  sole  defendant,  and  he  answered,  claiming 
that  the  contract  under  which  the  well  was  drilled  was  an 
entire  contract  by  which  the  plaintiff  agreed  to  obtain  good 
water,  and  that  the  plaintiff  failed  to  perform  his  contract, 
and  hence  was  not  entitled  to  recover.    The  action  was  tried 
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on  the  issue  so  formed  at  the  June  tenn,  1903,  of  the  circuit 
court  for  Jefferson  county,  and  resulted  in  findings  and  judg- 
ment for  the  plaintiff,  establishing  a  lien  on  the  premises. 
Afterwards,  and  on  Ike  11th  day  of  July,  1903,  a  motion  was 
made  by  the  petitioner,  Carrie  Jf .  McDoncdd,  before  the  cir- 
cuit judge,  at  chambers,  based  upon  a  verified  petition  and 
accompanying  affidavits,  asking  that  the  judgment  be  vacated 
and  that  she  be  allowed  to  come  into  the  action  as  a  party  and 
defend  the  same.  The  petition  alleged  that  the  judgment  was 
obtained  by  fraud  and  false  swearing,  and  that  she  knew  that 
the  plaintiff's  contract  was  to  get  good  water,  and  that  neither 
work  nor  materials  were  to  be  paid  for  in  case  he  failed  to 
do  so.  The  motion  was  opposed  by  counter  affidavits,  and  an 
order  was  made  by  the  judge  denying  the  motion,  in  which 
order  it  was  recited  that  the  petitioner  had  full  opportunity 
to  make  her  application  to  be  made  a  party  to  the  action  be- 
fore its  trial,  and  allowed  the  same  to  be  tried  and  go  to  judg- 
ment Thereafter,  and  in  December,  1903,  the  petitioner 
moved  the  court,  upon  the  same  papers,  to  reverse  the  order 
made  at  chambers  and  grant  the  relief  prayed  for  in  the  peti- 
tion. This  motion  was  denied  by  the  court,  and  petitioner 
appeals. 

The  cause  was  submitted  for  the  appellant  on  briefs  by 
J.  H.  Page,  and  for  the  respondent  on  a  brief  by  Edwin  T. 
Cass, 

WiNSLOW,  J.  This  was  an  action  brought  to  foreclose  a 
mechanic's  lien  upon  a  homestead  for  drilling  and  piping  a 
well  thereon  under  a  contract  with  the  husband  alone.  The 
title  of  the  homestead  rested  in  the  husband,  and  he  was  made 
the  sole  party  defendant,  and  defended  the  action  on  the 
ground  of  failure  to  complete  an  entire  contract,  but  was  de- 
feated after  trial  upon  the  merits.  The  wife,  who  is  the  pe- 
titioner here,  had  full  opportunity  to  make  application  to  be 
made  a  party  before  the  trial  of  the  action,  but  allowed  tlie 
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same  to  be  tried  and  go  to  judgment,  and  is  now  endeavoring 
to  vacate  the  judgment  and  retry  the  action  on  the  same  lines 
of  defense  made  by  the  husband.  She  had  an  inchoate  right 
of  dower  ip,  the  land,  and  also  a  homestead  right,  which  latter 
right  was  not  an  estate,  but  simply  a  disability  of  the  hus- 
band. Godfrey  v.  Thornton,  46  Wis.  677,  1  N.  W.  362 ; 
Town  V.  Gensch,  101  Wis.  445,  76  N.  W.  1096,  77  N.  W. 
893.  On  account  of  these  interests  in  the  subject  matter,  she 
would  have  been,  doubtless,  a  proper  party  to  the  action. 
Hausmann  Bros.  Mfg.  Co.  v.  Kempfert,  93  Wis.  587,  67 
N.  W.  1136;  Weston  v.  Weston,  46  Wis.  130,  49  N.  W.  834. 
But  as  the  contract  to  construct  the  well  was  made  with  her 
husband  alone,  she  cannot  be  said  to  be  a  necessary  party 
to  an  action  to  foreclose  the  lien.  Foster  v.  Hickox,  38  Wis. 
408.  It  was  therefore  a  question  of  discretion  whether  she 
would  be  allowed  to  come  in  and  defend,  and  we  think  the 
circumstances  appearing  on  the  application  were  entirely  suffi- 
cient to  justify  the  court  in  refusing  to  grant  the  application. 
By  the  Court. — Order  affirmed. 


Manning,  Eespondent,  vs.  School  District  No.  %  of  Foet 
Atkinson,  Appellant 

January  12— January  SI,  1905. 

(1-4)  Pleading:  Counterclaim:  Construction:  Reference  to  'other  por- 
tions of  answer.  (5-8)  Evidence:  Basis  of  opinion:  8tatement9 
of  employees:  Memoranda.  (9-21)  Contracts:  8ul>stantial  and 
partial  performance:  Measure  of  recovery:  Work  to  te  ** satis- 
factory:" Acceptance:  Quantum  meruit:  Instructions  to  jury. 

1.  Failure  by  one  to  perform  his  contract  with  another  entitling: 

that  other  to  a  modification  or  extinguishment  of  the  contract 
price  may  be  pleaded  as  a  defense  or  counterclaim. 

2.  In  determining  whether  a  complaint  states  a  cause  of  action  the 

question  is  not  whether  the  pleader  used  the  most  appropriate 
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langniage  to  that  end,  but  whether  the  language  used  will  per- 
mit reasonably  of  a  construction  sustaining  the  intent  of  the 
pleader  in  view  of  the  rule  that  all  facts  necessary  thereto  not 
expressly  alleged  which  can  reasonably  be  inferred  from  what 
is  stated  are  to  be  regarded  as  properly  pleaded. 
I.  It  being  reasonably  plain  that  the  defendant  intended  to  plead  a 
counterclaim,  matter  stated  in  the  answer  outside  that  portion 
devoted  specially  to  the  counterclaim  or  stated  in  the  complaint, 
if  referred  to  for  that  purpose  directly  or  circumstantially,  is  to 
be  regarded  as  incorporated  in  the  statement  of  the  counter- 
claim. 

4.  In  applying  the  last  rule  where  the  plaintifT  indicates  that  he 

considers  the  facts  necessary  to  the  counterclaim  not  stated  in 
that  portion  of  the  answer  specifically  devoted  thereto  as  al- 
leged by  reference  directly  or  circumstantially  to  other  por- 
tions of  the  answer  or  to  statements  in  the  complaint  by  re- 
plying, that  view  should  prevail  unless  the  language  of  the 
counterclaim  as  a  whole  will  clearly  not  reasonably  admit 
thereof. 

5.  It  is  error  to  strike  out  opinion  evidence  of  an  expert  at  the  close 

of  a  case  on  the  side  ofTerlng  such  evidence,  upon  the  ground 
that  the  detail  facts  upon  which  it  was  based  were  not  given, 
no  effort  having  been  made  by  cross-examination  to  elicit  tes- 
timony in  that  regard,  and  especially  is  that  so  where  no  ob- 
jection is  made  because  of  such  want  of  detail. 

^.  Statements  of  an  employee  as  to  the  character  of  his  principal's 
work,  not  made  while  he  is  authorized  to  represent  the  princi- 
pal in  respect  thereto,  are  not  proper  evidence  against  such 
principal. 

7.  The  report  of  an  expert  to  the  one  employing  him,  though  com- 
municated to  the  opposite  party,  is  not  admissible  as  evidence 
in  favor  of  the  employer. 

^.  If  a  person  can  testify  to  a  matter  by  reference  to  a  memoran- 
dum, made  by  him  at  or  about  the  time  of  the  occurrence  and 
remembered  by  him  to  have  been  then  known  to  be  correctly 
made,  he  may  do  so,  though  at  the  time  of  testifying  he  can- 
not, by  reference  to  the  memorandum,  recall  such  matter  to 
mind  so  as  to  testify  from  present  remembrance;  and  the 
memorandum  itself  may  also  be  properly  received  as  a  part  of 
his  evidence. 

9.  It  is  error  to  instruct  that  the  measure  of  the  contractor's  right 
to  recover  on  a  contract  which  he  has  in  good  faith  substan- 
tially performed  is  the  contract  price. 

10.  If  one  only  substantially  performs  "his  contract  to  improve  an- 
other's property,  the  circumstances  being  such  that  it  would  be 
impracticable  for  such  other  to  reject  the  incomplete  work,  that 
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one  can,  nevertheless,  if  his  failure  to  fully  perform  Lb  not 
characterized  by  had  faith,  recover  on  the  contract,  but  the 
measure  of  his  recovery  is  the  contract  price  less  such  deduc- 
tions therefrom  as  will  measure  the  difference  between  full 
and  partial  performance. 

11.  The  right  to  recover  on  a  contract  for  substantial  performance 

does  not  involve  any  Judicial  modification  of  the  contract  to 
the  prejudice  of  the  proprietor.  While  he  may  be  made  to  re- 
spond thereon  for  substantial  performance  he  is  entitled  to  such, 
reduction  from  the  contract  price  as  will,  in  effect,  render  to 
him  that  full  performance  called  for  by  the  contract 

12.  The  rule  for  measuring  the  modification  of  the  contract  price  ao 

as  to  account  for  the  difference  between  substantial  and  full 
performance  is  this:  So  far  as  the  imperfections  can  be  rem- 
edied without  any  great  sacrifice  of  work  and  material  wrought 
into  the  subject  of  the  contract,  the  reasonable  cost  of  actually 
making  good  such  defects  is  to  be  allowed,  and  so  far  as  it  ia 
otherwise  the  proper  allowance  is  the  diminished  value  of  the 
subject  of  the  contract  by  reason  thereof. 

13.  When  one  contracts  with  another  to  perform  a  stipulated  service 

for  such  other  for  a  stipulated  price,  the  sum  to  be  paid  when 
the  work  shall  be  satisfactorily  done,  such  other  is  the  one  to 
be  satisfied,  and  until  the  happening  of  that  event,  so  long  a& 
he  acts  reasonably,  the  contract  price  is  not  collectible. 

14.  The  rule  which  permits  of  a  recovery  on  a  contract  for  substan- 

tial performance  thereof,  without  any>other  acceptance  of  the 
results  than  such  as  is  unavoidable,  does  not  apply  to  mere  par- 
tial performance. 

15.  Where  the  property  and  labor  of  a  person  has  been  wrought  inta 

the  property  of  another  resulting  in  a  good-faith  part  perform- 
ance of  a  contract,  but  not  substantial  performance  thereof,  the 
circumstances  being  such  that  the  former  situation  cannot 
practicably  be  restored,  that  other  is  not  liable  at  all  to  the  con- 
tractor merely  because  he  is  enriched  to  the  latter's  loss. 

16.  To  make  one  liable  on  a  contract  under  the  circumstances  stated 

in  the  last  rule,  there  must  be  the  additional  element  of  ac- 
ceptance of  the  work  other  than  that  appropriation  and  use 
thereof  necessarily  involved  in  the  use  of  the  property  of  which 
it  forms  a  part. 

17.  If  one  sues  on  a  contract,  he  cannot  recover  quantum  meruit 

without  an  amendment  to  the  complaint  setting  forth  a  cause 
of  action  of  that  character. 

18.  In  case  of  mere  part  performance  of  a  contract  and  such  accept- 

ance of  the  result  as  to  entitle  the  contractor  to  recover  quan- 
turn  meruit,  the  measure  of  his  recovery  Is  the  reasonable  value- 
of  the  part  performance  upon  a  quantum  meruit  pro  rata  basis. 


31]  JANUARY  TERM,  1905.  87 

p 

Manning  y.  School  DiBtrict  No.  6, 124  Wis.  S4. 

1.  &,  on  the  basis  of  the  value  of  full  performance  at  the  con- 
tract rate. 

19.  Where  one  of  the  Issues  to  be  determined  by  a  Jury  is  whether 

the  plaintiff  substantially  performed  his  contract,  they  should 
be  made  to  understand  what  constitutes  such  performance. 

20.  Substantial  performance  means  full  performance  in  all  those 

essentials  necessary  to  the  accomplishment  of  the  entire  pur- 
pose of  the  contract  Failure  as  to  any  of  such  essentials, 
whether  in  good  faith  or  bad  faith,  or  any  defect  so  essential 
as  that  the  object  which  the  parties  intended  to  accomplish,  to 
have  a  specified  amount  of  work  performed  in  a  particular  man- 
ner, is  not  accomplished,  is  inconsistent  with  substantial  per- 
formance. 

21.  That  partial  performance  of  a  contract  inyolving  the  incorpora- 

tion of  the  labor  and  material  of  the  contractor  into  the.  prop- 
erty of  another  so  that  the  former  situation  cannot  be  restored, 
but  failing  to  accomplish  substantial  performance,  renders  such 
other  liable  to  the  contractor  to  the  amount  of  such  other's  en- 
richment to  the  contractor's  loss,  is  not  a  part  of  our  Judicial 
system. 
[Byllabus  by  Masshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Jefferson 
county :  B.  F.  Dunwiddie,  Circuit  Judge.    Reversed. 

Action  to  recover  on  a  contract  for  installing  a  heating  and 
ventilating  plant  in  defendant's  school  building. 

Plaintiff  bound  himself  to  remove  the  hot-air  furnace  in 
die  building  and  place  th^ein  instead  a  steam  boiler  in  work- 
ing order  of  Capacity  sufficient,  without  waste  of  fuel,  for  a 
complete  system  of  heating  and  ventilation  for  the  building ; 
to  furnish  and  locate  radiators  to  heat  the  building  in  connec- 
tion with  the  ventilation  to  a  temperature  of  seventy  degrees 
during  the  coldest  weather;  to  make  such  changes  as  to  fur- 
nish fresh  air  tempered  to  seventy  degrees  to  all  rooms,  and 
change  the  air  therein  at  least  three  times  an  hour;  to  so 
locate  the  cold-air  registers  as  to  greatly  improve  the  foul-air 
system  of  ventilation  in  use  in  the  building ;  to  furnish  stand- 
ard material^  and  to  do  the  work  in  a  neat  and  workmanlike 
manner,  using  such  parts  of  the  old  heating  and  ventilating 
apparatus  as  could  be  advantageously  incorporated  in  the 
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new  plant,  guarantying  to  leave  the  dry-closet  system  in  use 
unimpaired,  and  to  complete  the  whole  by  September  20, 
1902,  In  consideration  thereof  defendant  bound  itself  to  pay 
plaintiff  $500  upon  the  material  for  the  work  being  delivered 
on  the  ground,  $1,000  when  the  plant  was  completed,  tested 
and  found  to  do  its  work  satisfactorily  and  in  accordance  with 
the  contract,  "the  balance  of  $525  to  be  held  by  the  school 
district  board  imtil  there  has  been  sufficient  cold  weather  to 
see  that  the  plant  is  satisfactory  and  will  do  the  work"  as 


The  complaint  was  appropriate  to  recover  the  final  pay- 
ment. Defendant  answered,  among  other  things,  as  follows : 
$1,500  was  paid  to  the  plaintiff,  the  last  payment  of  $500 
being  with  the  express  understanding  that  the  right  was  re- 
served to  determine,  upon  the  weather  being  suitable  for  that 
purpose,  by  a  proper  tost  whether  the  plant  was  a  success  and 
in  compliance  with  the  contract  Subsequently,  when  there 
was  such  weather,  it  was  demonstrated  that  the  building  could 
not  be  warmed  according  to  the  terms  of  the  contract  and  that 
the  plant  was  not  satisfactory.  The  boiler  proved  to  be  too 
small;  neither  direct  nor  indirect  radiators  were  sufficient; 
they  were  not  of  the  proper  size  nor  properly  located ;  some  of 
the  pipes  were  too  small  and  not  properly  arranged  or  covered ; 
the  distribution  of  heat  was  not  such  as  to  furnish  the  proper 
amount  thereof  to  each  room ;  the  plant  was  not  susceptible 
of  being  operated  without  waste  of  fuel;  the  ventilation  of 
the  building  proved  to  be  inadequate;  the  air  in  the  rooms 
was  not  changed  nor  the  foul  air  removed  therefrom  as  agreed, 
and  the  dry-closet  system  was  materially  injured.  All  of 
these  facts  were  pleaded  as  a  defense,  followed  with  this : 

"Defendant  further  says  that  to  make  such  heating  plant 
adequate  to  heat  such  building  and  ventilate  the  same  in  ac- 
cordance with  said  contract,  will  require  a  large  expenditure 
of  money,  and  defendant  alleges  on  information  and  belief 
that  the  cost  of  so  doing,  in  addition  to  the  sum  of  $575  al- 
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ready  reserved  by  the  defendant,  will  amount  to  $500,  and 
defendant  pleads  same  as  a  counterclaim  in  this  action." 

Judgment  was  prayed  for  against  the  defendant  for  the 
sum  of  $500,  with  costs. 

Plaintiff  replied  to  the  counterclaim,  so  called.  The  result 
of  the  trial  was  a  verdict  in  plaintiff's  favor  for  the  full 
amount  of  his  claim.  ITumerous  exceptions  to  rulings  of  the 
trial  court  were  preserved  for  review  upon  appeal  to  this  court, 
which  exceptions  included  all  matters  discussed  in  the  opin- 
ion. 

For  Ihe  appellant  there  were  briefs  by  L.  B.  Caswell  and 
Sogers  &  Rogers,  and  oral  argument  by  W.  H.  Rogers  and 
L.  B.  Caswell, 

For  the  respondent  there  was  a  brief  by  Colin  Wright  and 
Burr  Tf  .  Jones,  and  oral  argument  by  Mr.  Wright 

Mabshai.1.,  J.  There  is  hardly  room  for  argument  but 
that  the  breaches  of  contract  pleaded  by  appellant,  if  estab- 
lished by  evidence,  were  sufficient  to  modify  or  entirely 
defeat  respondent's  claim,  and  perhaps  call  for  a  judgment 
against  him.  Therefore^  they  were  pleadable  as  a  defense 
and  a  counterclaim  as  well.  Heckman  v.  Swartz,  65  Wis. 
173,  12  N.  W.  439 ;  Kavkauna  E.  L.  Co.  v.  Kaukauna,  114 
Wis.  327,  343,  89  N.  W.  542.  We  shall  assume  the  learned 
circuit  judge  appreciated  that  and  grounded  the  decision  that 
no  counterclaim  was  stated,  not  upon  the  theory  that  facts 
sufficient  to  support  one  were  not  disclosed,  but  that  they  were 
not  so  stated  as  to  comply  with  the  statutory  requisites  on  the 
subject  It  really  makes  no  difference  whether  the  breaches 
of  contract  were  stated  as  a  defense  only,  or  as  a  defense  and 
counterclaim,  so  far  as  reducing  respondent's  claim  is  con- 
cerned, if,  as  alleged,  he  did  not  substantially  perform  his 
contract.  In  that  event  he  could  only,  at  best,  recover  the 
reasonable  value  of  his  work  and  material,  on  a  proper  basis, 
which  were  appropriated  by  appellant.     If  he  substantially 
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but  not  fully  complied  with  his  contract,  he  could  only  prop- 
erly recover  the  contract  price,  less  such  deductions  as  would,, 
under  proper  rules  for  measuring  the  damages  caused  thereby, 
make  the  same  good  to  appellant, — and  no  counterclaim  wa& 
necessary  to  secure  such  deductions,  though  a  claim  therefor 
was  pleadable  as  one.  In  short,  aU  the  breaches  of  contract 
alleged  in  the  answer  to  the  extent  of  defeating  respondent's 
claim  were  pleadable  as  defensive  matters,  and  were  also 
pleadable  as  a  coimterclaim  compelling  respondent  to  confess 
or  deny  the  sanje,  if  appellant  so  desired. 

Do  those  matters  disclosed  by  the  answer,  which  were^ 
pleadable  as  a  counterclaim,  constitute  one  imder  the  circum- 
stances ?  We  apprehend  the  court  decided  that  in  the  nega- 
tive upon  the  theory  that  in  the  paragraph  of  the  answer  sug- 
gesting the  subject  of  coimterclaim  no  breaches  of  contract 
were  alleged  expressly  or  by  inference  to  th^  preceding  alle- 
gations where  such  breaches  were  set  forth  as  defensive  mat- 
ters. 

In  seeking  out  what  the  pleader  intended  we  must  bear  in- 
mind  that  "in  the  construction  of  a  pleading  for  the  purpose- 
of  determining  its  effect  its  allegations  shall  be  liberally  con- 
strued, with  a  view  to  substantial  justice  between  the  par- 
ties." Sec.  2668,  Stats.  1898.  "Every  reasonable  intend- 
ment and  presumption  is  to  be  made  in  favor  of  the  plead- 
ing." Morse  v.  Gilman,  16  Wis.  504.  No  pleading  is  to  be 
condemned  for  want  of  an  allegation  therein  of  any  essential 
fact  which  one  can  discover  the  pleader  claimed  to  exist  and 
intended  to  state  therein,  if  the  same  can  be  read  therefrom- 
by  reasonable  inference,  "though  its  allegations  be  in  form  un- 
certain, incomplete,  and  defective."  Miller  v.  Bayer,  94  Wis. 
123,  68  N.  W.  869;  Ean  v.  C,  M.  &  St.  P.  R.  Co.  95  Wis. 
69,  69  N.  W.  997.  For  example,  a  complaint  in  a  case  to 
recover  on  contract  is  to  be  viewed  as  if  it  merely  stated  the 
making  thereof,  compliance  therewith,  and  the  amount  due 
thereon,  without  any  particulars.     Contrary  to  the  common- 
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law  rule,  it  is  to  be  construed  moat  strongly  in  favor  of  in- 
stead of  against  a  pleader  in  case  of  a  formal  demurrer  thereto 
{Morse  v.  Oilman,  supra),  and  if  the  objection  be  taken  for 
insufficiency  other  than  by  such  a  demurrer,  for  the  purpose 
of  sustaining  it,  it  is  to  be  viewed  with  still  greater  liberality 
(Hazleton  v.  Union  Bank,  32  Wis.  84 ;  Teetshom  v.  Hull,  30 
Wis.  162). 

Much  has  been  said  on  the  subject  under  discussion,  par- 
ticularly in  recent  years,  to  the  end  that  the  great  change 
wrought  by  the  Code  in  the  manner  of  construing  pleadings 
might  be  fully  appreciated.  For  sufficiency  of  facts  pleaded 
the  Code  looks  to  the  substance,  not  to  form.  Its  basic  prin- 
ciple is  that  the  administration  of  justice  should  not  be  em- 
barrassed by  technicalities,  strict  rules  of  construction,  and 
useless  forms.  In  harmony  with  that  the  proceedings  mapped 
out  for  litigants  to  follow  were  by  the  architects  of  the  Code 
made  as  simple  and  plain  as  practicable.  .  Then  they  provided 
that  every  pleading  shall  be  construed  as  sufficiently  stating 
everything  necessary  to  the  cause  of  action  or  defense  in- 
tended, which  can  be  found  alleged  therein,  expressly  or  in- 
ferentially,  looking  at  the  language  thereof  in  its  full  reason- 
able scope ;  and  it  was  further  provided  that  all  errors  in  pro- 
ceedings, not  prejudicial,  shall  be  regarded  as  immaterial. 
Sec.  2829,  Stats.  1898.  This  rule  was  deduced  in  KliefotJi 
V.  Northwestern  I.  Co.  98  Wis.  495,  74  N.  W.  356,  from  pre- 
vious decisions  on  the  subject: 

"In  determining  whether  a  complaint  states  a  cause  of  ac- 
tion the  question  is  not  whether  the  plaintiff  used  the  most 
appropriate  language  in  stating  bis  case,  but  whether  the  lan- 
guage used  will  permit  a  construction  which  will  sustain  the 
pleading,  and  to  that  end  such  effect  should  be  given  to  it?f 
allegations  as  wdll  support  rather  than  defeat  it,  if  that  can 
be  done  without  adding,  by  way  of  construction,  material 
words  not  necessarily  implied,  or  giving  to  the  language  used 
a  meaning  that  cannot  be  reasonably  attributed  to  it." 

It  is  not  infrequently  that  mere  indefinitencss  in  a  pleading 
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is  challenged  as  insufficiency.  The  pleading  may  be  indefi- 
nite and  open  to  a  motion  on  that  ground,  and  yet  its  allega- 
tions be  clearly  susceptible  of  a  reasonable  construction  sus- 
taining it,  constituting  a  complete  answer  to  a  general  demur- 
rer. Miles  V.  Mut.  B.  F.  L.  Asso.  108  Wis.  421,  427,  84 
N.  W.  159. 

Now  there  can  be  no  reasonable  doubt  but  that  appellant's 
counsel  intended  to  plead  the  breaches  of  contract  and  conse- 
quences thereof  stated  in  the  defensive  part  of  the  answer  as 
part  of  the  statement  of  a  counterclaim.  This  language  is  un- 
mistakable: The  cost  of  completing  the  plant,  "in  addition 
to  the  sum  of  five  hundred  and  seventy-five  dollars  already 
reserved  by  the  defendant,  will  amount  to  five  hundred  dol- 
lars, and  defendant  pleads  the  same  as  a  counterclaim  in 
this  action;  the  defendant  denies  each  and  every  allegation 
of  plaintijff's  complaint  not  hereinbefore  admitted  and  prays 
judgment  of  this  court  for  the  said  sum  of  five  hundred  dol- 
lars." True,  the  particulars  as  regards  the  departure  from 
the  contract  were  not  stated  in  that  part  of  the  answer  spe- 
cially devoted  to  the  counterclaim.  But  if  they  were  neces- 
sary to  be  mentioned,  to  pass  the  test  of  sufficiency,  they  were 
all  stated  in  detail  prior  thereto,  followed  by  an  allegation 
that  they  were  pleaded  as  a  defense,  which  was  immediately 
followed  by  the  language  we  have  quoted  commencing  with 
the  words  "Defendant  further  says  that  to  make  such  heating 
plant  adequate,"  etc.  The  most  formal  way  was  for  the 
pleader  to  state  the  breaches  as  a  defense  and  then  restate 
them  as  a  part  of  the  counterclaim.  A  good  substitute  for 
such  a  restatement  is  to  refer  to  the  prior  allegations  in  a  gen- 
eral way  as  to  be  deemed  repeated  as  a  part  of  the  cause  of 
action  constituting  the  counterclaim.  However,  any  reason- 
able indication  that  the  broaches  pleaded  as  a  defense  are  in- 
tended to  be  also  stated  by  way  of  counterclaim,  under  the 
liberal  rules  we  have  mentioned,  would  justify  their  being  so  . 
regarded. 
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We  are  not  munindf  ul  of  the  statement  in  Bood  v.  Taft,  94 
Wis.  380,  384,  69  N.  W.  183,  that  without  some  appropriate 
words  in  that  part  of  the  answer  devoted  to  the  attempt  to 
state  a  counterclaim,  referring  to  the  allegations  in  the  de- 
fensive portion  and  making  the  same  part  of  the  statement 
constituting  the  counterclaim,  they  cannot  be  so  treated.  The 
court  did  not  intend  thereby  to  declare  that  an  express  refer- 
ence in  the  counterclaim  to  such  allegations  incorporating 
them  into  the  statement  of  the  counterclaim  is  absolutely  es- 
sential. Such  a  doctrine  would  inVade  the  statutory  rule  for 
the  construction  of  pleadings  to  which  we  have  referred. 
There  must  be  an  appropriate  reference,  as  said,  but  it  need 
not  be  an  express  reference.  If  defensive  allegations  can  be 
reasonably  deemed  restated  as  a  part  of  the  cause  of  action 
constituting  the  counterclaim,  that  is  sufiBcient.  We  shall  not 
undertake  to  analyze  or  justify  what  was  said  in  Rood  v. 
Taft  with  reference  to  the  facts  of  that  case.  It  is  sufficient 
to  say  that  the  opinion  should  not  be  construed  as  holding  that 
nothing  short  of  words  of  express  reference  to  defensive  mat- 
ters in  the  answer  unmistakably  incorporating  the  same  into 
that  part  of  the  pleading  devoted  to  the  counterclaim  will 
have  that  effect,  irrespective  of  whether  the  plaintiff  read  the 
pleading  as  containing  a  counterclaim  and  replied  thereto. 

Here,  as  we  have  indicated,  defendant  alleged  breaches  of 
contract,  following  the  same  with  an  allegation  that  they  were 
pleaded  as  a  defense,  following  that  by  a  paragraph  denying 
all  allegations  of  the  complaint  not  theretofore  admitted,  and 
alleging  that  it  would  require  expenditures  to  the  araoimt  of 
$1,075  to  complete  the  contract,  which,  not  only  by  reason- 
able but  by  necessary  inference,  referred  to  the  departures 
from  the  contract  before,  alleged.  That  was  coupled  with  lan- 
guage to  the  effect  that  the  situation  rendering  the  expendi- 
ture of  the  sum  mentioned  necessary  to  complete  the  contract 
was  pleaded  as  a  counterclaim. 

There  is  nothing  in  Brauchle  v.  Nothhelfer,  107  Wis.  457,. 
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83  N.  W.  653,  inconsistent  with  the  foregoing.  In  that  case 
there  was  no  allegation  in  the  body  of  the  complaint  indicat- 
ing a  purpose  to  state  a  counterclaim. 

In  giving  to  a  pleading,  as  a  whole,  the  most  favorable  con- 
struction it  will  reasonably  bear,  to  the  end  that  the  evident 
purpose  of  the  pleader  to  state  a  counterclaim  may  not  be  de- 
feated, some  significance  should  be  ascribed  to  the  circum- 
stance, when  it  exists,  that  all  defects  were  waived  by  plaint- 
iff, so  far  as  it  was  competent  for  him  to  do  so,  by  replying. 
Perhaps  such  circumstance  was  not  given  proper  weight  in 
Rood  v.  Taft.  In  Irvin  v.  Smith,  60  Wis.  172,  18  N.  W. 
722,  facts  not  denominated  as  a  counterclaim,  but  followed 
by  a  prayer  for  affirmative  relief,  regardless  of  the  informali- 
ties, were  held  to  contain  one  upon  the  plaintiff's  indicating 
that  he  so  viewed  the  pleadings  by  replying  thereto,  and 
waived  the  defect.  In  Voechting  v.  Grau,  65  Wis.  312,  13 
N.  W.  230,  it  was  said  that  the  purpose  of  the  statute  requir- 
ing facts,  relied  upon  as  a  counterclaim,  to  be  pleaded  as  such, 
is  to  enable  the  plaintiff  to  know  to  a  reasonable  certainty 
the  pleader's  intention ;  that  the  reason  of  the  statutory  rule 
fails  when  the  plaintiff  is  so  satisfied,  though  the  formal  re- 
quirement is  not  complied  with,  and  he  acts  accordingly  by 
replying.  To  the  same  effect  is  Selleck  v.  Oriswoldj  49  Wis. 
39,  5  N.  W.  213. 

The  use  of  the  above  citations  must  not  be  construed  as 
holding  that  a  pleading  not  containing  facts  constituting  and 
intended  to  be  stated  as  a  counterclaim  should  be  held  to  state 
one  because  so  viewed  by  the  plaintiff,  as  indicated  by  his  re- 
plying thereto,  or  for  any  other  cause.  The  act  of  replying 
simply  waives  all  mere  formalities  and  uncertainties.  The 
counterclaim,  the  same  as  a  complaint,  must  include  in  some 
way  a  statement  of  facts  constituting  a  cause  of  action  in  favor 
of  one  party  against  the  other.  No  fact  which  would  be  essen- 
tial to  a  cause  of  action  in  a  complaint  can  be  properly  omit- 
ted in  stating  the  same  cause  in  an  nnswer,  but  the  statement 
in  the  latter  need  not  necessarily  include  a  repetition  of  the 
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facts  alleged  as  defensive  matter  or  in  the  complaint.  If  they 
are  referred  to  expressly,  or  inferentially,  so  as  to  make  rea- 
sonably clear  the  purpose  of  the  pleader  to  rely  upon  them  as 
a  part  of  the  counterclaim,  that  satisfies  the  test  of  sufficiency. 
In  short,  the  same  rules  apply  to  one  pleading  as  to  the  other. 
In  Cragin  v.  Lovell,  88  N.  Y.  258,  the  rule  was  laid  down 
thus: 

"A  separate  defense  may  contain  all  the  requisite  allega- 
tions within  itself  to  make  it  a  perfect  counterclaim,  or  it  may 
refer  to  papers  annexed,  or  to  other  parts  of  the  answer,  or 
to  the  complaint,  and  the  matters  thus  referred  to  are  just 
as  much  a  part  of  the  counterclaim  as  if  written  at  length 
therein.'' 

That  is  very  much  the  same  rule  as  was  stated  in  Rood  v. 
Taft,  94  Wis.  380,  69  N.  W.  183,  but  upon  reading  the  opin- 
ion it  will  be  seen  that  express  reference  to  matters  outside 
of  that  portion  of  the  pleading  devoted  to  the  counterclaim 
but  appearing  in  the  pleading  was  not  regarded  as  essential. 
The  alleged  defect  in  the  counterclaim  was  in  that  it  was  not 
alleged  that  certain  real  estate  was  located  in  the  state  of 
Louisiana.  The  court  referred  to  several  circumstances  as 
answering  the  objection,  one  being  that  it  was  alleged  in  the 
complaint  that  the  land  was  located  in  Louisiana;  that  the 
answer  drawn  to  meet  that  statement  contained  no  denial 
thereof,  which  in  effect  admitted  it  and  thereby  incorporated 
the  allegation  in  that  regard  into  the  answer.  Other  features 
of  the  pleading  were  mentioned  as  showing  that  the  counter- 
claim, without  any  express  mention  of  the  fact,  alleged  that 
the  realty  was  located  in  Louisiana. 

Applying  tie  foregoing  to  the  case  in  hand,  all  matters  nec- 
essaiy  to  the  counterclaim  not  expressly  stated  in  the  para- 
graph devoted  thereto,  but  otherwise  appearing  in  the  plead- 
ing, were,  within  the  spirit  of  Rood  v.  Taft,  supra,  "by  ap- 
propriate words  of  reference"  incorporated  into  such  coun- 
terclaim. 
From  the  foregoing  we  may  deduce  this  as  a  rule  of  plead- 
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ing:  Matters  once  stated  in  a  complaint  or  answer  may  be 
reasonably  regarded  as  incorporated  into  that  part  of  the  an- 
swer apparently  devoted  to  the  statement  of  a  counterclaim 
if  referred  to  for  that  purpose,  directly  or  circumstantially, 
and  when  the  plaintiff  by  replying  indicates  that  he  considers 
them  so  incorporated,  that  view  should  prevail,  unless  the 
language  of  the  counterclaim  as  a  whole  very  clearly  will  not 
admit  thereof. 

The  evidence  of  a  witness  who  fully  qualified  himself  to 
testify  as  an  expert  regarding  the  expenditure  required  ta 
make  the  heating  and  ventilating  plant  comply  with  the  con- 
tract was  received,  and  at  the  close  of  the  testimony  was 
stricken  out  because  the  witness  failed  to  state  in  detail  the 
particulars  of  the  work  which  would  necessitate  such  ex' 
penditure.  The  theory  of  respondent's  counsel  was  that  the 
evidence  was  incompetent  because  no  foundation  was  laid 
therefor  in  the  answer  and  the  motion  ruled  on  was  made  on 
that  ground.  That  was  untenable,  as  we  have  seen,  since  a 
counterclaim  was  sufficiently  pleaded.  The  cost  of  making 
good  the  departure  from  the  requirements  of  the  contract  to 
the  extent  of  defeating  plaintiff's  claim,  was  proper  in  any 
event,  and  the  facts  in  that  regard  were  pleaded  as  a  defense. 
If,  when  the  evidence  of  the  expert  was  offered,  upon  a  proper 
objection  being  made,  the  court  in  the  exercise  of  its  discre- 
tion had  excluded  it  until  the  witness  first  stated  the  partic- 
ulars upon  which  he  based  his  conclusion,  the  ruling  might 
pass  without  much  criticism,  but  to  receive  the  evidence  and 
then  strike  it  Out,  as  was  done  at  the  close  of  defendant's  case, 
because  upon  the  examination  in  chief  the  basic  details  were 
not  given,  although  there  was  full  unimproved  opportunity 
afforded  respondent  on  cross-examination  to  go  into  that  sub- 
ject, especially  when  no  objection  was  made  onthat  ground, 
is  plainly  error. 

A  witness  was  interrogated  as  to  circumstances  leading  up 
to  the  contract,  and  the  evidence  in  that  regard  was  excluded. 
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Xo  reason  is  given  why  it  was  material,  and  we  are  unable 
to  perceive  any. 

Complaint  is  made  because  a  statement  by  an  employee  of 
respondent,  who  was  present  some  of  the  time  when  the  plant 
was  being  tested,  as  to  whether  it  was  then  acting  efficiently, 
was  not  permitted  to  be  given  in  evidence.  We  assume  the 
ruling  was  based  on  the  theory  that  there  was  no  satisfactory 
showing  that  the  employee  was  authorized  to  represent  re- 
spondent for  the  purpose  of  testing  the  capacity  of  the  plant. 
We  see  no  good  reason  for  overruling  the  trial  court  on  the 
question  of  competency  involved. 

Written  reports  made  by  the  expert  employed  by  appellant 
to  examine  the  plant  as  regards  whether  it  satisfied  the  con- 
tract, and  which  were  sent  to  the  respondent,  when  offered 
in  evidence  by  appellant,  were  excluded.  That  ruling  must 
be  approved.  Such  reports  were  mere  declarations  in  the  in- 
terest of  appellant  made  out  of  court.  At  best  they  were 
mere  hearsay. 

A  witness  who  kept  a  diary  in  which  ho  noted  do\vn  from 
day  to  day  the  state  of  the  weather  and  was  able  thereby  to 
testify  positively  as  to  the  temperature  at  a  time  material  to 
the  case,  but  could  not  do  so  other  than  in  connection  with  his 
knowledge  that  when  he  made  the  memorandum  he  recorded 
the  truth  of  the  matter,  was  not  permitted  to  testify  on  the 
subject  upon  the  theory  that  the  governing  rule  is  to  the  ef- 
fect that  a  person  cannot  testify  by  the  aid  of  a  memorandum, 
unless  after  referring  thereto  he  can  recall  to  mind  the  fact 
and  testify  from  present  remembrance.  This  court  has  held 
otherwise  on  many  occasions,  in  harmony  with  most  if  not 
all  elementary  authorities  on  the  subject.  Hiil  v.  Slate,  17 
Wis.  675,  679;  Schettler  v.  Jones,  20  Wis.  417;  Biggs  v. 
Weise,  24  Wis.  545 ;  StvhUn^gs  v.  Dockery,  80  Wis.  618,  50 
X.  W.  775 ;  Bourdd  v.  Jones,  110  Wis.  52,  85  X.  W.  671 ; 
Nehrling  v.  Herold  Co.  112  Wis.  558,  88  X.  W.  614;  1 
Greenl.  Evidence,  §  437 ;  Phillips,  Evidence  (3d  ed.)  §  411; 
Vol.  124—7 
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3  Jones,  Evidence,  §§  877-886.    In  Schettler  v.  Jones,  supra, 
the  court,  speaking  by  Dixon,  C.  J.,  said: 

'We  think  the  sounder  and  better  rule  to  be,  that  if  the 
witness  can  swear  positively  that  the  memoranda  or  entries 
were  made  according  to  the  truth  of  the  facts,  and  conse- 
quently that  the  facts  did  exist,  that  is  sufficient,  though  they 
may  not  remain  in  his  memory  at  the  time  he  gives  his  testi- 
mony. He  may  testify  from  the  entries,  and  when  he  docs 
so  he  swears  positively  to  the  truth  of  the  facts  stated  in 
them." 

True,  the  rule  thus  stated  was  not  at  the  time  of  its  declara- 
tion extended  to  a  mere  private  memorandum,  but  there  is  no 
good  reason  for  not  so  extending  it,  where  the  competency  of 
the  witness  is  clearly  established  by  his  positive  testimony 
as  to  present  recollection  that  when  he  made  the  memorandum 
it  was  in  accordance  with  the  truth  as  he  then  knew  the  fact 
to  be,  and  so  it  was  held  in  Bourda  v.  Jones,  supra.  The 
rule  was  there  broadly  stated  thus : 

"A  witness,  in  testifying,  may  properly  use  a  memorandum 
which  he  knew  when  made,  or  by  subsequent  verification 
thereof,  to  be  correct,  even  though  he  does  not  possess  present 
remembrance  of  the  correctness  of  the  matters  referred  to 
therein,  after  seeing  the  paper  and  examining  it" 

Quite  as  broad  language  as  that  forms  the  text  in  3  Jones, 
Evidence,  at  §  884.    This  is  the  language  used  there : 

"It  is  now  well  settled  that  a  memorandum  or  writing  may 
be  used  by  the  witness,  not  only  when  he  can  swear  from  act- 
ual recollection,  but  in  some  cases  where  the  witness,  after 
referring  to  such  writing,  can  swear  to  a  fact,  not  because  he 
remembered  it,  but  because  of  his  confidence  in  the  correct- 
ness of  the  writing/' 

And  again  at  §  886,  as  regards  the  use  of  a  memorandum 
as  an  independent  instrument  of  evidence : 

"Although  it  is  clear  that  the  document  is  not  admissible 
as  evidence  when  it  so  recalls  the  facts  to  the  mind  of  the 
witness  that  he  remembers  them  and  can  testify  from  his  act- 
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nal  recollection^  it  has  frequently  been  held  that  another  rule 
prevails  when  the  witness,  after  examining  the  memorandum, 
cannot  testify  to  an  existing  knowledge  of  the  fact,  independ- 
ently of  the  memorandum,  but  can  testify  that,  at  "or  about 
the  time  the  writing  was  made,  he  knew  of  its  cordents  and  of 
their  truth  or  accuracy." 

^Complaint  is  made  because  the  court  not  only  refused  to 
permit  the  witness  to  testify  by  the  aid  of  his  memorandum, 
known  by  him  to  have  been  correctly  made,  since  he  had  no 
present  recollection  of  the  facts  after  examining  the  paper, 
but  refused  to  permit  the  paper  to  be  introduced  in  evidence. 
The  judicial  idea  was  that  the  only  permissible  use  of  a  mem- 
orandum is  to  refresh  the  memory  of  the  witness.  Respond- 
ent's counsel  suggested  to  the  court  that  the  inquiry  should 
be  restricted  substantially  to  this :  "Do  you  remember  after 
looking  at  the  memorandum,"  etc.  ?  That  is  clearly  wrong, 
as  we  have  seen.  Not  only  was  it  permissible  for  the  witness 
to  testify  from  the  memorandum  when  the  only  remembrance 
he  had  on  the  subject  was  that  it  was  correctly  made,  but  it 
was  proper  to  receive  the  memorandum  in  evidence  as  part 
of  the  witness's  testimony.  Bourda  v.  Jones,  110  Wis.  52,  85 
X.  W.  671;  Nehrling  v,  Herold  Co.  112  Wis.  558,  88  X.  W. 
614.  Some  authorities  go  further,  holding  that  in  such  cir- 
cinnstances  as  before  suggested  the  memorandum  may  be 
used  as  an  independent  evidentiary  instrument.  Insurance 
Companies  v.  Weides,  14  Wall.  375 ;  Kent  v.  Mason,  1  111. 
App.  466.  This  court  has  adopted  what  may  be  called  the 
middle  course,  the  one  supported,  as  it  is  believed,  by  the 
great  weight  of  authority.  Mr.  Jones  in  his  work  on  Evi- 
dence at  §  886,  speaking  on  the  subject,  says:  "In  such  cases, 
both  the  testimony  of  the  witness  and  the  contents  of  the 
memoranda  are  held  admissible.  The  two  are  the  equivalent 
of  a  present  positive  statement  of  the  witness,  affirming  the 
truth  of  the  contents  of  the  memorandum.'  "  ^'^hat  language 
was  fully  indorsed  in  Nehrling  v.  Herald  Co.,  supra: 
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"The  rule  is  that  a  witness  may  refresh  his  recollection 
from  a  memorandum  made  by  himself  or  by  others,  if  he  saw 
the  memorandum  while  the  facts  were  still  fresh  in  his  mem- 
ory, and  if  he  then  knew  it  to  be  correct.  In  such  case,  if 
the  witness  cannot  state  the  facts  readily  from  personal  rec- 
ollection after  using  the  memorandum,  but  can  state  that  he 
knows  the  paper  was  correct  when  made,  the  paper  itself  may 
be  put  in  evidence,  and  the  statement  of  the  witness  and  the 
contents  of  the  paper  together  are  equivalent  to  the  present 
positive  statement  of  the  witness  affirming  the  truth  of  the 
facts  stated  in  the  memorandum.*' 

Further  complaint  is  made  because  the  court  refused  to 
permit  proof  of  the  reply  of  one  of  the  teachers  employed  in 
the  building  to  plaintiff's  inquiry  as  regards  the  temperature 
in  her  room  when  he  claimed  he  was  engaged  in  testing  the 
plant.  The  conversation  between  plaintiff  and  the  teacher, 
so  far  as  testified  to,  was  drawn  out  on  cross-examination  of 
plaintiff.  The  reply  of  the  teacher  was  excluded  because  the 
conversation  was  not  a  proper  subject  for  cross-examination. 
On  that  ground,  if  on  no  other,  the  ruling  was  correct. 

The  court  instructed  the  jury  that  if  plaintiff  substantially 
complied  with  the  contract  he  was  entitled  to  recover  of  de- 
fendant the  balance  unpaid  thereon.  That  is  not  the  law. 
The  proper  rule  is  stated  in  Ashland  L,,  S,  &  C.  Co.  v.  Shores,. 
105  Wis.  122,  81  K  W.  136,  in  effect,  thus:  When  a  contract 
has  not  been  fully,  but  has  been  substantially,  performed,  in 
that  it  has  been  in  good  faith  complied  with  in  all  essentials 
to  the  full  accomplishment  of  that  which  was  contracted  for 
(Manitowoc  S.  B.  WorJcs  v.  Manitowoc  G.  Co.  120  Wis.  1, 
97  N.  W.  515),  and  the  contract  labor  and  material  wrought 
into  the  property  of  the  proprietor  has  been  appropriated  to 
the  use  intended,  such  contractor  is  entitled  to  recover  the 
contract  price,  less  such  deductions  therefrom  as  will  make 
good  to  the  proprietor  the  imperfections  in  the  work.  Such 
equivalent  for  the  imperfections  and  the  substantially  com- 
pleted work  are  regarded  as  affording  the  proprietor  the  full 
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performance  of  the  contract  to  which  he  is  entitled.  So  far 
as  the  imperfections  can  be  remedied  without  any  great  sacri- 
fice of  work  and  material  wrought  into  the  subject  of  the  con- 
tract and  the  proprietor's  property,  the  contract  price  is  to 
be  reduced  by  so  much  as  will  measure  the  reasonable  cost  of 
applying  such  remedy,  and  otherwise  the  contract  price  is  to 
be  rebated  to  the  extent  of  the  diminished  value  of  the  sub- 
ject of  the  contract  by  reason  of  the  defects.  The  learned 
court's  idea  that  substantial  performance  calls  for  the  full 
contract  price  is  entirely  wrong.  One  who  contracts  with  an- 
other for  the  erection  of  any  structure  or  the  installation  of 
a  plant  of  any  kind  for  a  stipulated  price  is  entitled  to  the  full 
benefit  thereof  in  consideration  of  rendering  the  full  price 
therefor.  If  he  only  receives  substantial  performance,  he  is, 
of  course,  upon  proper  proof  entitled  to  such  rebate  from  the 
agreed  price  as  will  constitute  a  fair  equivalent  for  the  differ- 
ence between  such  and  full  performance  of  the  agreement, 
and  in  an  action  for  such  price  the  damages  mentioned  are 
properly  pleadable,  either  as  a  matter  of  defense  or  as  a  coun- 
Terclaim.  The  very  idea  suggested  by  the  term  "substantial 
performance"  is  that  the  contractor  has  delivered  something 
less  than  what  he  agreed  to,  and  that  the  full  consideration 
for  the  full  price,  according  to  the  terms  of  the  contract,  being 
due  to  the  proprietor  as  a  matter  of  right,  the  courts  must  ac- 
o^rd  him  a  remedy  which,  in  some  form,  will  secure  to  him 
that  right. 

Error  is  assigned  because  the  court  refused  to  instruct  the 
jury,  at  the  request  of  appellant's  counsel,  as  follows : 

'TBefore  the  plaintiff  can  maintain  his  suit  to  recover  this 
'$575,  the  school  board  must  be  satisfied  that  the  plant,  put 
in  by  the  plaintiff,  is  sufficient  to  warm  the  building  in  all  its 
parts,  in  the  coldest  weather,  to  a  temperature  of  seventy  de- 
grees,— this  to  be  done  in  connection. with  ventilation  that 
^ould  also  change  the  air  in  all  parts  of  the  building  at  least 
three  times  an  hour. 

"The  school  board  Vould  not  be  justified  in  a  capricious  dc^- 
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nial  of  its  satisfaction,  or  in  making  such  claim  in  bad  faith, 
but  the  board,  acting  in  good  faith,  had  a  right  under  this  con- 
tract to  withhold  this  money  until  they  were  satisfied  that  the 
plant  would  do  the  work  which  the  plaintiff  had  agreed  it 
should  do.  Now  if  you  find  they  were  not  satisfied  of  this, 
the  plaintiff  cannot  recover  in  this  action." 

The  request  was  based  on  the  circumstance  that  the  third 
payment  was  payable  when  the  plant  was  completed,  tested, 
and  made  to  work  satisfactorily,  and  the  last  payment  was  not 
to  be  payable  until  the  weather  was  sufficiently  cold  to  dem- 
onstrate that  the  plant  was  capable  of  doing  the  work  it  was 
guarantied  to  do.  The  learned  court  seems  to  construe  the 
word  "satisfactorily"  as  meaning  that  the  plant  should,  as 
matter  of  fact,  answer  the  requirements  of  the  contract  in  a 
physical  sense  and  do  the  work  agreed  upon.  Appellant's 
counsel  contend  the  meaning  to  be  that  the  plant  should  work 
satisfactorily  to  the  purchaser,  and  insist  that  so  long  as  the 
members  of  the  board,  acting  reasonably,  were  not  satisfied, 
the  prime  essential  to  the  last  payment  being  collectible  was 
wanting.  It  seems  to  us  the  latter  construction  is  the  cor- 
rect one.  In  Parr  v.'Northem  E.  Mfg.  Co,  117  Wis.  278,  93 
N.  W.  1099,  where  a  similar  situation  was  dealt  with,  this 
court  so  held.  There  the  language  considered  was  this :  "The 
die  to  be  subject  to  our  approval  and  not  to  be  accepted  un- 
less it  operates  satisfactorily."  The  court  said  in  respect 
thereto : 

"The  only  meaning  which  can  be  logically  attributed  to 
this  contract  is  that  the  machine  was  to  operate  satisfactorily 
to  the  defendant.  .  .  .  The  respondents  seem  to  claim  that, 
if  they  could  prove  by  the  preponderance  of  the  evidence  that 
the  machine  in  fact  did  good  work,  the  contract  has  been  ful- 
filled. This  is  not  the  law  in  this  state.  When  such  a  con- 
tract is  made,  the  article  must  be,  in  fact,  satisfactory  to  the 
purchaser,  or  he  is  not  bound  to  take  it.  .  .  .  His  dissatisfac- 
tion .  .  .  must  be  real  and  in  good  faith." 

It  may  have  been  thought  by  the  learned  court  by  readinir 
that  case  that  the  language  of  the  contract  classed  it  with 


31]  JANUAKT  TERM,  1905.  103 

MfuiTiing  V.  School  District  No.  6, 124  Wis.  84. 

those  providing  expressly  that  the  subject  of  the  sale  shall  be 
satisfactory  to  the  purchaser;  that  such  feature  distinguished 
the  case  from  this  and  was  the  controlling  one.  Such  is  not, 
however,  the  case.  The  court  regarded  the  words  "unless  it 
operates  satisfactorily*^  by  themselves,  as  meaning,  by  neces- 
sary implication,  satisfactory  to  the  purchaser.  That  is  quite 
plainly  indicated  by  the  language  of  the  opinion,  notwith- 
standing cases  referred  to,  where  the  words  "satisfactory  to 
the  purchaser"  were  used  in  the  contract,  since  the  case  was 
l^gely  grounded  on  this  language  in  1  Mechem,  Sales,  §  664, 
and  supporting  authorities,  which  were  brought  to  the  atten- 
.tion  of  the  court: 

"In  many  cases  it  is  expressly  stipulated  that  the  sale  shall 
not  result  unless  the  buyer  is  satisfied ;  but  this  express  stipu- 
lation is  not  necessary.  Where  a  proposition  of  sale  is  made 
to  a  person  upon  the  condition  that  he  need  not  purchase  un- 
less the  article  is  satisfactory,  the  necessary  inference,  even 
in  the  absence  of  an  express  statement,  is  that  he  need  not 
buy  tmless  the  article  is  satisfactory  to  him." 

The  following  authorities  support  the  text:  Singerly  v. 
Thayer,  108  Pa.  St  291,  2  Atl.  230;  U.  S.  Electric  F.  A. 
Co.  V.  Big  Bapids,  78  Mich.  67,  43  N.  W.  1030 ;  Adams  B. 
&  B.  Works  V.  Schnader,  155  Pa.  St.  394,  26  Atl.  745 ; 
Brown  v.  Foster,  118  Mass.  136.  In  Singerly  v.  Thayer, 
supra,  the  court  said : 

"He,  therefore,  was  the  person  to  decide  and  declare 
whether  it  was  satisfactory.  He  did  not  agree  to  accept  what 
would  be  satisfactory  to  others,  but  what  was  satisfactory  to 
himself.  This  was  the  fact  which  the  contract  gave  him  the 
right  to  decide.  .  .  .  He  was  the  person  who  was  to  test  it 
and  to  use  it  No  other  persons  could  intelligently  determine 
whether  in  every  respect  he  was  satisfied  therewith." 

That  applies  very  aptly  to  the  case  in  hand.  The  agree- 
ment, in  effect,  was  that  the  proper  ofiicers  of  the  appellant 
should  determine  the  question  whether  the  apparatus  was  or 
was  not  satisfactory  to  it  in  view  of  the  clause  of  the  contract 
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that  it  should  do  the  work  satisfactorily,  as  regards  heating 
;iiid  ventilation,  as  specified.  The  court  ignored  that  very 
valuable  feature  of  the  contract  and  submitted  to  the  jury  the 
question  which  the  parties  agreed  should  be  decided  by  appel- 
lant's officers. 

There  are  authorities  which  support  a  different  construc- 
tion of  such  contracts  as  the  one  before  us,  as  will  readily  be 
seen  by  an  examination  of  those  cited  in  the  note  to  the  text 
in  Mechem  which  we  have  quoted.  It  seems,  however,  that 
the  view  taken  by  this  court  is  the  correct  one.  The  natural 
inference  from  language  in  a  sale  contract  stipulating  that 
the  subject  thereof  shall  be  of  a  specified  character  and  be 
accepted  and  paid  for  only  upon  its  proving  satisfactory,  is 
that  the  person  to  be  satisfied  is  the  purchaser ;  that  the  words 
**to  the  purchaser"  or  some  equivalent  words  after  the  word 
' 'satisfactory"  are  to  be  regarded  as  a  part  of  the  contract  by 
reasonable  if  not  necessary  implication. 

Complaint  is  made  because  the  court  instructed  the  jury, 
in  effect,  that  if  respondent  did  not  satisfactorily  complete 
the  contract  he  was  yet  entitled  to  recover  the  actual  value  of 
the  plant  as  he  installed  it  at  the  time  of  the  installation 
thereof,  less  payments  made  by  appellant.  The  instruction 
is  erroneous  on  several  grounds: 

(a)  There  being  no  basis  in  the  complaint  for  a  recovery 
quantum  meruit,  none  was  proper  without  an  amendment 
thereto.  Trowhrklge  v,  Barrett,  30  Wis.  661 ;  Thomas  v. 
Hatch,  53  Wis.  296,  10  X.  W.  393;  Manitowoc  S.  B.  ^Yorl's 
v.  Manitowoc  G.  Co.  120  Wis.  1,  97  N.  W.  515. 

(b)  There  was  no  proper  evidence  of  tJio  reasonable  value 
of  the  plant  on  the  basis  of  the  contract  rate,  supporting  a 
claim  for  recoveiy  quantum  meruit.  So  there  was  biit  one 
course  to  pursue  and  that  was  to  dismiss  the  complaint.  Man- 
itowoc S.  B.  ^Vorhs  V.  Man/itoivor;  0.  Co.,  supi-a. 

(c)  In  case  the  complaint  and  evidence  were  sufficient  to 
support  a  recovery  quantum  meruit,  it  was  error  to  instruct 
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the  juiy  that  the  measure  thereof  was  the  actual  value  of  the 
plant,  less  payments  made.  Such  a  rule,  as  counsel  for  ap- 
pellant well  contend,  would  permit  the  jury,  upon  competent 
evidence  of  the  facts,  to  compel  a  purchaser  to  pay  more  for 
an  inferior  article  than  the  contract  price  for  a  good  one.  The 
proper  measure  of  recovery  in  such  circumstances,  as  we  have 
indicated,  is  the  reasonable  value  at  the  contract  rate,  not  ex- 
ceeding the  contract  price,  less  payments  made.  Manitowoc 
8,B.  Works  v.  Manitowoc  O.  Co,,  suprd;  Bishop  v.  Price , 
24  Wis.  480;  Walsh  v.  Fisher,  102  Wis.  172,  78  K  W.  437. 
In  two  of  the  cases  cited  this  court  quoted,  with  approval, 
from  Allen  v.  McKibbin,  5  Mich.  449,  455,  as  a  clear  explana- 
tion of  the  foundation  principle  governing  such  situations, 
this  language: 

"A  party  in  default  can  never  gain  by  his  default,  and  the 
other  party  can  never  be  permitted  to  lose  by  it ;  and  the  price 
thus  determined  is  the  true  basis  of  recovery  on  a  quantum 
meruit/' 

In  3  Sutherland,  Damages  (3d  ed.)  §  711,  the  subject  is 
treated  at  length,  this  language  being  used : 

*  "Hence  the  amount  which  may  be  recovered  is  the  amount 
by  which,  were  no  payments  made,  the  defendant  would  profit 
at  the  plaintiffs  expense ;  that  is  to  say,  the  amount  which 
represented  the  fair  market  value  of  the  structure  which, 
against  the  wishes  of  the  defendant,  has  been  put  upon  his 
land.  This  value  the  plaintiff  must  prove  before  he  can  re- 
eover.  If  the  contract  is  a  beneficial  one  to  the  landowner 
the  contractor  is  not  entitled  to  recover  any  margin  of  the 
benefit  which  the  former  secured  by  the  making  of  the  con- 
tract ;  but  the  contractor  is  entitled  to  the  value  of  the  build- 
ing as  it  is  in  the  light  of  the  landowner's  right  to  have  the 
building  built,  and  properly  built,  for  the  contract  price." 

(d)  The  contract  being  entire  the  respondent  was  not,  in 
any  event,  entitled  to  recover  quantum  meruit  for  mere  par- 
tial performance,  as  a  matter  of  course.  In  such  a  case,  in 
the  nature  of  things,  there  is  no  opportunity  to  accept  or  re- 


106  SUPREME  COURT  OF  WISCONSIN.      [Jan. 

Manning  y.  School  District  No.  6, 124  Wis.  84. 

ject  the  defective  work  by  merely  keeping  it  or  returning  it» 
It  is  incorporated  into  the  proprietor's  property  in  such  a 
way  as  to  render  him  substantially  pow^erless  to  do  otherwise 
than  to  accept  whatever  is  delivered.  In  such  circumstances, 
notwithstanding  mere  part  performance  by  the  contractor  in 
good  faith  and  some  enrichment  of  the  proprietor  at  the  con- 
tractor's expense,  under  .the  rule  prevailing  in  this  jurisdic- 
tion there  can  be  no  recovery  at  all  without  proof  of  accept- 
ance other  than  such  as  is  inferable  from  the  mere  fact  that 
the  improvement  is  retained  and  used.  Manitowoc  S.  B. 
Works  V.  Manitowoc  G.  Co.  120  Wis.  1,  97  N.  W.  515 ;  Fvl- 
ler-Warren  Co.  v.  Shnrts,  95  Wis.  606,  70  N.  W.  683 ;  Wil- 
liams V.  Thrdl  101  Wis.  337,  76  N.  W.  509 ;  Sherry  v.  Mad- 
ler,  123  Wis.  621,  101  N.  W.  1095.  The  evidence  in  this 
case  certainly  did  not  show,  as  a  matter  of  law,  any  election 
to  take  the  plant  irrespective  of  whether  it  was  defective  or 
not.  So  the  instruction  wholly  ignoring  that  subject,  or  as- 
suming there  was  an  acceptance  because  appellant  did  what 
it  could  not  reasonably  avoid  doing,  indicates  that  the  learned 
court  followed  authorities  in  other  jurisdictions  than  our 
own,  of  which  it  must  be  confessed  there  are  many,  and  re- 
spectable ones  too. 

The  only  assignment  of  error  remaining  not  sufficiently 
covered  by  those  already  discussed  is  that  the  verdict  is  con- 
trary to  the  law  and  evidence.  It  is  manifestly  contrary  to 
the  law,  as  we  have  seen,  mainly  because  the  law  was  not  coi 
rectly  given  to  the  jury.  It  was  also  contrary  to  the  evidence 
in  view  of  the  law  as  it  should  have  been  given  to  them,  as  we 
have  also  seen.  The  evidence  that  appellant,  acting  in  good 
faith  through  its  officers,  was  dissatisfied  with  the  plant  si^ems 
conclusive.  There  was  no  evidence  to  warrant  a  recovery 
quantum  meruit.  If  the  jury  found  that  the  contract  was 
substantially  performed,  which  is  left  in  much  doubt  by  the 
way  the  case  was  submitted,  we  are  inclined  to  agr^  with 
appellant's  counsel  that  the  verdict  is  contrary  to  the  evi- 
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denee  on  that  point.  We  are  unable  to  find  any  satisfactory 
evidence  in  the  record  that  the  capacity  of  the  plant  to  warm 
the  building  to  a  temperature  of  seventy  degrees  in  the  cold- 
est leather  was  established.  The  test  relied  upon  was  made 
when,  at  the  best  for  respondent,  the  temperature  was  but  a 
few  degrees  below  zero, — ^not  the  coldest  weather  by  any 
means  liable  to  occur  in  the  climate  of  southern  Wisconsin, 
as  abundantly  appears  from  the  evidence,  and  which  we  may 
well  say  is  a  matter  of  common  knowledge. 

Other  points  bearing  on  the  question  of  whether  there  tvas 
substantial  performance  of  the  contract,  such  as  that  the  air 
in  the  rooms  should  be  changed  three  times  per  hour,  the 
foul-air  system  and  the  ventilation  of  the  building  should  be 
improved  and  the  dry-closet  system  should  not  be  impaired, 
we  shall  not  refer  to  in  detail.  It  is  sufficient  to  say  that  if 
the  jury  had,  on  the  evidence,  found  against  appellant  on  the 
question  of  substantial  performance,  laying  aside  its  right  to 
pass  on  the  response  to  the  contract  as  to  the  working  capacity 
of  the  plant  and  such  response  in  fact,  and  the  trial  court, 
with  appreciation  of  the  legal  limitations  of  that  term,  re- 
fused to  set  the  findings  aside,  the  verdict  could  not  properly 
be  disturbed,  even  if  it  be  true,  as  claimed,  that  the  evidence 
greatly  preponderates  against  such  finding.  The  agreement 
as  to  the  performance  of  the  plant  when  in  operation  in  the 
coldest  weather  was  the  principal  matter.  Without  some  rea- 
sonable showing  for  respondent  on  that  point,  there  is  no 
foundation  for  a  verdict  of  substantial  performance.  We  are 
inclined  to  hold  that  such  evidence  does  not  appear  in  the 
record.  Possibly,  if  it  were  clear  that  the  jury,  under  proper 
instructions,  found  for  respondent  in  respect  thereto,  and  the 
trial  court  in  ruling  on  the  motion  had  that  in  mind,  the  ver- 
dict could  not  be  disturbed.  But  the  jury  were  not  furnished 
any  guide  whatever  as  to  what  constitutes  "substantial  per- 
formance." The  case  was  given  into  their  hands  for  consid- 
eration in  such  a  way  that  they  might  have  reached  this  con- 


108  SUPKEME  COURT  OF  WISCONSIN.       [Jan. 

Manning  v.  School  District  No.  6,  124  Wis.  84. 

elusion  and  yet  believe  there  was  no  such  performance.  The 
situation  of  the  case  is  such,  in  any  view  that  can  be  taken 
of  it,  that  it  must  be  retried.  Therefore  it  is  not  thought  best 
to  analyze  the  evidence  carefully  as  to  whether  it  would  sus- 
tain a  finding  favorable  to  respondent,  though,  as  indicated, 
we  are  not  entirely  clear  on  the  point 

The  learned  court,  though  using  the  term  "substantial  per- 
formance" many  times  in  the  instructions  as  to  each  particu- 
lar feature  of  the  agreement,  yet  singularly,  as  we  have  said, 
failed  entirely  to  enlighten  the  jury  as  to  what  was  meant 
thereby.  That  is  a  very  unsafe  way  to  submit  a  case.  It  is 
very  liable  to  result  in  the  jury  not  passing  upon  the  vital 
point  at  issue.  The  term  ^'substantial  performance"  is  by  no 
means  without  limitation  of  a  legal  nature.  The  rule  allow- 
ing a  recovery  on  a  contract  for  such  performance  is  equitable 
in  its  nature.  It  is  really  a  judicial  invasion  of  strict  con- 
tract right  out  of  regard  for  the  contractor  who  would  other- 
wise, without  bad  faith,  but  through  mere  inadvertence,  suf- 
fer great  or  substantial  loss,  and  the  proprietor  be  correspond- 
ingly enriched,  perhaps  obtaining  for  all  practical  purposes 
just  what  he  contracted  for.  Being  a  relaxation  which  modi- 
fies the  contract  without  the  proprietor's  consent,  much  care 
should  be  taken  not  to  permit  its  abuse  to  the  latter's  preju- 
dice, who  is  entitled,  in  strict  right,  to  just  what  he  con- 
tracted for  and  in  the  form  agreed  upon.  To  that  end  the 
jury  should  not  be  left  to  apply  the  rule  without  any  guide. 
Tliey  should  be  instructed  that  "substantial  performance" 
means  strict  performance  in  all  essentials  necessary  to  tlie 
full  accomplishment  of  the  purposes  for  which  the  thing  con- 
tracted for  was  designed.  Failure  as  to  any  of  such  features, 
whether  in  good  faith  or  bad  faith,  any  departure  from  the 
contract,  not  caused  by  inadvertence,  or  imavoidable  omis- 
sion, any  defect  so  essential  "as  that  the  object  which  the 
parties  intended  to  accomplish  to  have  a  specified  amount  of 
work  performed  in  a  particular  manner  is  not  accomplished," 
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is  inconsistent  with  substantial  performance  of  the  contract. 
Manitowoc  S.  B.  Works  v.  Manitowoc  O.  Co.  120  Wis.  1,  97 
N.  W.  515;  Woodward  v.  Fuller,  80  X.  Y.  312;  Phillip  v. 
GallmU,  62  N.  Y.  256.  Care  should  be  exercised  also  to  dis- 
tinguish between  that  "substantial  performance"  enabling  the 
contractor  to  recover  upon  the  contract,  and  that  other  such 
compliance  spoken  of  in  tlie  books,  furnishing  a  basis  for  re- 
lief r^ardless  of  the  attitude  of  the  proprietor  as  regards  ac- 
ceptance of  the  work,  so  long  as  he  in  fact,  though  unavoid- 
ably, has  the  benefit  of  what  is  done.  The  doctrine  that  a 
recovery  can  be  had  grounded  upon  the  latter  species  of  sub- 
stantial performance  prevails  in  many,  and  perhaps  most, 
jurisdictions  at  this  day.  3  Sutherland,  Damages,  §  711.  It 
was  adopted  in  Massachusetts  as  early  as  1828  {Uayward  v. 
Leonard  J  7  Pick.  181),  and  has  been  there  since  firmly  ad- 
hered to,  as  the  numerous  cases  found  cited  in  the  text 
in  Sutherland  show.  Authorities  in  other  states  that  have 
adopted  the  same  rule  are  there  referred  to  in  connection 
with  the  statement  that  the  weight  of  modern  authority  is  in 
harmony  therewith.  Howet'er,  in  this  state  if  there  were  at 
any  one  period,  as  shown  by  the  decided  cases,  some  tendency 
in  the  same  direction,  it  will  be  found  that  for  a  long  period 
reaching  up  to  the  present  time  the  adjudications  have  been 
in  harmony-  to  the  contrary,  the  most  recent  cases  being  Man- 
itowoc S.  B,  Works  V.  Manitowoc  G.  Co,,  supra,  and  Sherry 
V.  Madler,  123  Wis.  621,  101  X.  W.  1095. 

Great  caution  should  also  be  exercised,  in  submitting  a 
case  like  this  to  a  jury  for  a  finding  quantum  meruit,  to  keep 
in  mind,  first,  to  authorize  such  a  recovery  the  pleading,, 
either  originally  or  by  amendment,  should  furnish  a  legiti- 
mate basis  therefor;  second,  there  must  be  acceptance,  as  be- 
fore indicated,  other  than  by  doing  what  is  unavoidable; 
third,  the  rate  of  recovery  is  not  the  reasonable  or  actual 
value  in  a  general  sense,  but  the  reasonable  value  on  the  basis 
of  the  contract  rate.     If,  for  instance,  a  contract  calls  for  a 
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structure  at  a  price  which  is  but  fifty  per  cent  of  the  rea- 
sonable value  thereof,  and  the  contractor  fails  to  even  sub- 
stantially perform,  but  the  circumstances  are  such  that  he  is 
entitled  to  a  recovery  qiumtum  meruit,  the  measure  thereof  is 
quantum  meruit  pro  rata,  or  fifty  per  cent,  of  the  reasonable 
value  of  the  structure  in  a  general  sense,  that  being  the 
reasonable  value  to  the  proprietor  under  the  circumstances, 
which  is  all  he  can  be  equitably  required  to  pay. 

Recapitulating,  the  important  points  to  be  observed  on  a 
retrial  of  this  case  are : 

1.  No  recovery  can  be  had  on  a  contract,  in  any  event,  in 
the  absence  of  satisfactory  proof  of  at  least  "substantial  per- 
formance f'  as  that  term  has  been  explained,  or  a  waiver 
thereof. 

2.  No  recovery  can  be  had  on  the  contract,  if  the  defend- 
ant, acting  in  good  faith,  was  not  satisfied  with  the  plant. 

3.  No  recovery  can  be  had  for  mere  substantial  perform- 
ance, except  subject  to  such  deductions  from  the  contract 
price  as  will  make  api:>ellant  good  for  the  difference  between 
substantial  and  full  performance. 

4.  No  recovery  can  properly  be  had  quantum  meruit  with- 
out a  basis  in  the  pleading  therefor,  and  without  proof  of 
actual  acceptance  of  the  work. 

5.  If  the  work  was  accepted  so  that  a  recovery  quantinn 
meruit  is  permissible,  the  amount  thereof  must  not  be  on  the 
basis  of  the  actual  value,  or  the  reasonable  value  in  the  ordi- 
nary sense,  but  on  the  basis  of  the  reasonable  value  to  the  ap- 
pellant in  view  of  the  contract,  as  before  indicated. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 
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ScHNEiDEB,  Respondent,  vs.  Schneideb  and  others,  Appel- 
lants. 

January  12— January  SI,  1905, 

Wills:  Life  tenant:  Consuming  corpus  of  estate:  Power  of  sale. 

A  will  gave  to  testator's  wife  "all  my  estate  ...  for  her  use, 
benefit,  and  control  during  her  natural  life,  if  she  does  not 
again  marry/'  and  provided  for  division  of  "all  my  said  es- 
tate" after  her  death  or  in  case  of  her  remarriage.  It  em- 
powered the  executor  and  the  wife  to  sell  the  real  estate,  with 
the  approval  of  the  adult  children,  "in  case  it  be  for  the  benefit 
of  my  said  wife  or  the  benefit  of  my  estate."  Held,  that  the 
wife  took  only  a  life  estate,  with  no  right  to  consume  the  cor- 
pus of  the  estate  or  the  proceeds  of  any  sale  of  realty,  and  that 
snch  a  sale  could  not  be  made  if  the  children  disapproved 

Appeal  from  a  judgment  of  the  circuit  court  for  Green 
county:  B.  F.  Dunwiddie,  Circuit  Judge.    Reversed. 

The  plaintiff  is  the  widow  and  the  defendants  are  the  chil- 
dren of  Wendolin  Schneider,  who  died  testate  November  30, 
1900,  leaving,  as  the  net  result  of  the  settlement  of  his  estate, 
two  parcels  of  real  estate — one  the  homestead,  of  about  $1,500 
value,  and  the  other  a  business  lot,  on  which  is  a  blacksmith 
shop,  which  rents  for  $14  per  month,  in  value  from  $1,500 
to  $2,000.     His  will  provided : 

"First.  After  payment  of  my  lawful  debts,  I  give  and  be- 
queath to  my  wife,  Elizabeth  Schneider,  all  my  estate,  real 
and  personal,  for  her  use,  benefit,  and  control  during  her  nat- 
ural life  if  she  does  not  again  marry.  In  case  of  her  remar- 
riage, then  such  use,  benefit,  and  control  shall  cease,  and  she 
shall  then  have  such  provision  and  allowance  as  the  laws  of 
this  state  would  give  her  had  I  died  intestate;  and  the  re- 
mainder of  my  estate  shall  be  divided  among  my  six  children 
share  and  share  alike. 

"After  the  death  of  my  said  wife,  if  she  has  not  again  mar- 
ried, my  said  estate  shall  be  divided  share  and  share  alike 
among  my  said  six  children,  to  wit:  Charles,  Rosa,  John, 
Louis,  George,  and  Max. 
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"In  case  it  be  for  the  benefit  of  my  said  wife  or  the  benefit 
of  my  estate,  my  said  real  estate  may  be  sold  in  whole  or  in 
part,  and  I  hereby  authorize  and  empower  the  executor  of  this 
will  and  my  said  wife  to  sell  and  convey,  with  the  approval 
of  my  children  of  lawful  age,  any  or  all  of  such  real  estate." 

Since  his  death,  the  plaintiff  has  possessed  this  realty  and 
received  the  income.  The  estate  of  said  testator  was  finally 
settled  on  August  7,  1901,  and  the  executor  discharged,  by 
an  order  which  assigned  all  of  the  real  estate  .to  the  six  de- 
fendants in  common,  "subject,  however,  to  the  life  estate 
therein  of  the  surviving  widow,  Elizabeth  Schneider,  during 
widowhood,  and  in  case  of  her  remarriage  she  to  have  her  as- 
signed dower  rights  in  and  to  said  premises."  She  brought 
this  action,  alleging  insufficiency  of  such  income  to  provide 
her  and  the  only  minor  child  of  deceased,  about  eleven  years 
old,  with  necessary  support,  and  praying  that  the  lot  of  land 
on  which  is  the  blacksmith  shop  might  be  sold  through  the 
medium  of  a  trustee,  and  the  proceeds  of  the  sale  applied  to 
her  benefit. 

The  court  foimd  the  foregoing  facts,  as  also  the  insuflS- 
ciency  of  the  income  of  the  property  for  the  support  of  the 
plaintiff,  and  that  it  wa&  the  intent  of  the  testator,  as  ex- 
pressed in  his  will,  that  plaintiff  should  have  her  reasonable 
support,  care,  and  maintenance  out  of  his  estate  as  long  as  she 
remained  his  widow.  By  judgment  he  appointed  a  trustee, 
and  ordered  him,  against  expressed  disapproval  by  four  of  the 
five  adult  children,  to  sell  said  blacksmith  shop  property,  and 
out  of  the  proceeds  thereof  to  pay  the  plaintiff  $250  a  year 
for  her  support  From  that  judgment  four  of  the  defend- 
ants, who  are  stepchildren  of  the  plaintiff,  appeal. 

Colin  W.  Wright,  for  the  appellants. 

J.  D.  Dunwiddie,  for  the  respondent,  as  to  the  construc- 
tion of  the  will,  cited  Murray  v.  Kluck,  87  Wis.  566,  572 ; 
Paine  v.  Barnes,  100  Mass.  470;  In  re  Stowell  Estate,  59 
Vt.  494;  Winthrop  Co.  v.  Clinton,  196  Pa.  St.  472,  46  Atl. 


31]  JANUARY  TERM,  1905.  113 

Schneider  v.  Schneider,  124  Wis.  111. 

435 ;  Warren  v.  Webb,  68  Me.  133 ;  Paine  v.  Forsailh,  86  Me. 
357;  Sifnod  of  Dakota  v.  State,  2  S.  Dak.  366,  60  N.  W. 
632,  635 ;  Lawe  v.  Hyde,  39  Wis.  345,  359 ;  Larsen  v.  John- 
son, 78  Wis.  300,  307;  Price  v.  Bassett,  168  Mass.  598; 
Lamed  v.  Bridge,  17  Pick.  339 ;  Stevens  v.  Winship,  1  Pick. 
317;  Bamforth  v.  Bamforth,  123  Mass.  280. 

Dodge,  J.  The  will  here  presented  offers  no  field  for  con- 
struction. It  is  not  ambiguous.  It  gives  to  the  respondent 
all  the  estate  for  her  life — ^true,  "for  her  use,  benefit,  and  con- 
trol," but  that,  also,  only  "during  her  natural  life."  This 
gives  clearly  and  unambiguously  a  life  estate,  except  as  re- 
duced upon  contingency  of  marriage — ^the  full  right  to  the 
usufruct,  but  only  within  the  time  limit  fixed,  and  with  no 
right  to  destroy,  exhaust,  or  dispose  of  the  corpus  of  the  es- 
tate. If  this  purpose  in  the  testator  needed  further  proof, 
that  is  supplied  by  the  words  conferring  the  remainders. 
Those  words  give  to  the  remaindermen  "mj  said  estate" — 
just  that  which  in  the  interim  had  been  held  by  the  wife,  not 
some  residue  or  remaining  remnant  of  that  which  she  took. 
Golder  v.  Littlejohn,  30  Wis.  344;  Knox  v.  Knox,  59  Wis. 
172,  18  N.  W.  165;  Jones  v.  Jones,  66  Wis.  310,  28  K  W. 
177;  Derse  v.  Derse,  103  Wis.  113,  79  N.  W.  44;  Swarthout 
V.  Swarthout,  111  Wis.  102,  86  N.  W.  558;  StiuiH's  WUl, 
115  Wis.  294,  91  N.  W.  688. 

The  power  of  sale  of  realty  contains  no  suggestion  that  the 
proceeds  of  sale  are  to  be  placed  within  the  widow's  right  to 
consume.  That  power  goes  no  further  than  to  convert  realty 
into  money  if  the  interest  of  the  estate  or  the  widow  demand 
it  and  specified  persons  approve — as,  for  example,  if  the 
realty  were  unproductive  of  income.  The  proceeds  would, 
of  course,  take  the  place  of  the  property,  and  must  be  kept 
intact  for  the  remaindermen  to  whom  they  are  bequeathed. 
Stuart's  Will,  supra.  Besides  this,  the  power  can  only  be 
Vol.  124  —  8 


114  SUPKEME  COUKT  OF  WISCONSIN.       [Jan. 

Snyder  v.  Malone,  124  Wis.  114. 

exercised  if  approved  by  certain  specified  persons,  four  of 
whom,  at  least,  expressly  disapprove. 

Both  in  directing  sale  at  all,  and  in  authorizing  consump- 
tion of  any  of  the  proceeds  by  the  widow,  the  judgment  is  in 
direct  defiance  of  the  directions  of  the  testator. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  dismissing  the  complaint. 


Snydek,  Respondent,  vs.  Malone,  imp.,  Appellant. 
January  IS — January  SI,  1905. 

(1)  Municipal  courts:  Courts  of  record:  Adjournments.  (2)  Promis- 
sory note:  Wrongful  transfer  before  delivery:  Judgment:  As- 
signment: Satisfaction. 

1.  Sees.  3630,  3631,  Stats.  1898,  relating  to  adjournments  in  Jus- 

tices* courts,  do  not  apply  to  the  municipal  court  for  Rock 
county.  The  character  of  that  court  as  a  court  of  record,  con- 
ferred by  ch.  197,  Laws  of  1881,  1$  not  taken  away  by  those  pro- 
visions of  said  chapter  which  vest  in  it  the  powers  and  juris- 
diction of  justices  of  the  peace  and  declare  that  the  general 
provisions  of  law  relative  to  actions  before  justices  shall  be  ap- 
plied so  far  as  appropriate. 

2.  A  promissory  note  without  consideration,  which  had  not  been  so 

delivered  as  to  become  operative,  was  wrongfully  transferred 
by  the  payee,  L.,  to  an  innocent  purchaser,  who  afterwards  re- 
covered judgment  thereon  against  both  the  maker  and  L.  The 
latter  paid  or  purchased  the  judgment,  taking  a  written  assign- 
ment thereof.  This  instrument  was  lost  and,  in  accordance 
with  an  agreement  between  L.  and  one  R.,  the  judgment  cred- 
itor made  a  new  assignment  to  R.  for  the  purpose  of  transfer- 
ring to  him  whatever  interest  L.  had  acquired  in  the  judg- 
ment under  the  previous  assignment.    Held: 

(1)  The  second  assignment  conveyed  L.*s  interest  in  the  judg- 
ment to  R.,  but  gave  him  only  such  rights  as  L.  had  in  respect 
thereto. 
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(2)  Ik's  conduct,  in  transferring  the  note  and  permitting  it 
to  go  to  Judgment,  rendered  him  the  principal  Judgment  debtor 
and  primarily  liable,  as  between  himself  and  the  maker.  His 
payment  or  purchase  of  the  Judgment,  therefore,  satisfied  and 
extinguished  it,  notwithstanding  he  took  an  assignment,  and 
nothing  passed  under  the  assignment  to  R. 

Appeal  from  an  order  of  the  circuit  court  for  Rock 
county:  B.  F.  Dtr:xwiDDiE,  Circuit  Judge.    Reversed. 

This  action  was  commenced  in  the  municipal  court  for 
Rock  county  to  recover  on  a  promissory  note  executed  by 
the  defendant  Frank  Malone,  and  payable  to  the  defendant 
A.  Lorenzo,  who  assigned  it  to  plaintiff,  F.  H.  Snyder,  be- 
fore its  maturity.  The  note  bears  date  August  17,  1899, 
and  was  for  the  sum  of  $54.28,  due  nin^ety  days  from  date. 
The  action  was  commenced  by  service  of  summons  on  defend- 
ants on  ?fovember  24,  1899.  The  defendant  Malone  at  no 
time  appeared  in  the  action  in  the  municipal  court.  The  de- 
fendant Lorenzo  appeared  in  the  action.  By  agreement  of 
the  parties  appearing,  the  case  was  adjourned  as  follows: 
first,  from  December  2d  to  December  11th;  on  December 
11th,  without  waiting  an  hour,  the  case  was  again  adjourned 
to  the  14th  day  of  December,  1899,  at  1  o'clock  in  the  after- 
noon, in  the  municipal  court  room.  On  this  day,  by  consent 
of  those  appearing  for  the  parties,  it  was  adjourned  to  the 
same  hour  "at  this  office"  on  December  18th.  On  December 
18th  the  plaintiff  and  defendant  Lorenzo  appeared  with  their 
attorneys.  Upon  the  proofs  the  court  awarded  plaintiff  judg- 
ment for  $66.36  damages  and  $8.30  costs  against  both  de- 
fendants. On  January  8,  1900,  a  transcript  of  this  judg- 
ment was  filed  in  the  office  of  the  clerk  of  the  circuit  court 
for  Eock  county. 

It  also  appears  that  the  note  was  originally  given  by  the 
defendant  Malone  to  the  defendant  Lorenzo  without  any  con- 
.^ideration,  and  that  manual  tradition  was  made  of  the  writ- 
ing under  a  parol  agreement  to  the  effect  that  Lorenze  should 
negotiate  to  secure  Malone  a  life  insurance  policy,  which  wa-^ 
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to  be  submitted  to  Malone  for  his  acceptance.  Lorenze  has 
not  submitted  a  policy  which  has  been  accepted. 

After  plaintiff  obtained  judgment  against  defendants,  he 
received  payment  thereon  in  September,  1902,  in  full  of  all 
his  rights  and  interest  therein  from  the  defendant  Lorenze, 
and  made  an  assignment  thereof  to  the  defendant  Lorenze  in 
consideration  of  receiving  such  payment.  This  assignment 
has  been  lost,  and  plaintiff,  at  the  request  of  Lorenze  and 
Edward  H.  Ryan,  made  an  assignment  to  said  Ryan,  who 
claims  to  have  purchased  whatever  interest  Lorenze  obtained 
and  holds  tmder  the  purchase  and  assignment  of  the  judg- 
ment from  plaintiff.  The  assignment  by  the  plaintiff  to  Ryan 
was  made  September  28,  1903,  and  was  filed  with  the  clerk 
of  the  circuit  court  at  once.  On  this  same  day  execution  was 
applied  for  by  said  Ryan,  as  assignee  of  the  judgment,  and 
issued  out  of  the  circuit  court  Under  this  execution  the 
sheriff  of  Rock  county  has  levied  on  defendant  Malone  s  real 
estate,  and  now  threatens  to  sell  the  same  in  satisfaction 
thereof. 

Defendant  MaJLone,  proceeding  by  petition  setting  forth 
these  facts,  prayed  that  the  execution  be  recalled,  and  that 
the  sheriff  and  said  Ryan  be  restrained  from  proceeding  fur- 
ther in  the  matter,  and  that  the  docketing  of  the  judgment  be 
canceled.  Upon  hearing  on  an  order  to  show  cause  in  the 
proceedings  commenced  by  this  petition  affidavits  were  filed 
establishing  the  facts  as  above  stated,  whereon  the  court  ruled 
that  no  cause  existed  for  restraining  proceedings  under  the 
execution.    This  is  an  appeal  from  such  order. 

/.  J.  Cunnvngharrij  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Edward  H.  Ryan-j. 
attorney,  and  Pierce  <&  Fisher,  of  counsel,  and  oral  argument 
by  C.  E.  Pierce. 

SiEBECKEB,  J.  Error  is  alleged  upon  the  ground  that  the 
municipal  court  lost  jurisdiction  of  the  case  by  adjournment 
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without  sufficient  cause  being  shown^  and  that  defendant  Mor 
loners  consent  was  not  obtained  to  such  an  adjournment,  as 
required  by  sees.  3630,  3631,  Stats.  1898 ;  and  also  because  a 
5econd  adjournment  was  ordered  without  waiting  an  hour 
from  the  time  to  which  the  cause  had  been  adjourned  before 
ordering  another  adjournment,  the  parties  not  having  ap- 
peared when  the  adjournment  was  ordered,  as  required  by 
sec  3633,  Stats.  1898.  These  provisions  regulate  the  prac- 
tice and  procedure  in  trials  of  cases  in  courts  of  justices  of 
the  peace.  The  question  is.  Do  they  apply  to  the  mimicipal 
court  for  Rock  county  ?  This  court  exists  as  re-established  by 
ch.  197,  Laws  of  1881,  which  provides  that:  "The  same  shall 
be  a  court  of  record,  have  a  clerk,  and  a  seal.  .  .  .  [It]  may 
exercise  powers  and  jurisdiction  equal  to  and  concurrent 
with  the  circuit  court  for  Rock  county  in  all  cases  of  crimes 
and  misdemeanors  .  .  .  except  murder."  It  also  has  juris- 
diction to  try  appeals  in  civil  and  criminal  cases  from  jus- 
tices*  courts.  It  is  also  enacted  that  the  general  provisions  of 
the  law  and  the  rules  of  practice  applicable  to  circuit  courts 
and  actions  and  proceedings  therein  shall,  so  far  as  appro- 
priate, apply  to  the  municipal  court,  "and  its  rules  of  prac- 
tice and  proceedings  shall  conform  as  nearly  as  practicable 
to  the  rules  and  practice  of  circuit  courts."  It  is  true  some 
provisions  of  the  act  invest  the  court  with  the  powers  and 
jurisdiction  of  a  justice  of  the  peace,  and  provide  that  the 
general  provisions  of  law  relating  to  such  actions  shall  be  ap- 
plied so  far  as  appropriate.  We  think  these  provisions  do 
not  take  from  the  court  the  character  of  a  court  of  record,  but 
are  to  be  construed  as  vesting  the  jurisdiction  and  powers  of 
a  justice  of  the  peace  in  this  court  as  a  court  of  record,  so 
that  it  possesses  and  exercises  the  powers  of  a  court  of  rec- 
ord in  all  actions  and  proceedings  within  its  jurisdiction. 
The  claim  that  the  court  lost  jurisdiction  of  this  cause  per- 
force of  the  statute  relied  upon  by  appellant  must  be  denied, 
for  these  provisions  do  not  apply  to  actions  and  proccedinc^s 
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of  a  court  of  record.  TourviUe  v.  8.  D.  8eavey  Oo.,  anie, 
p.  66,  102  N.  W.  352;  State  ex  rel  Le  Clair  v.  Wright,  80 
Wis.  648,  60  N.  W.  894;  FalJcner  v.  Chdld,  10  Wis.  663; 
In  re  Marchant's  Estate,  121  Wis.  626,  99  N.  W.  320. 

Was  anything  conveyed  under  the  assignment  from  plaint- 
iff to  Ryan,  since  such  assignment  was  made  at  the  request 
of  Lorenze  under  his  purchase  of  the  judgment  from  the 
plaintiff  a  year  before  ?  It  is  shown  that  this  assignment  was 
so  made  upon  agreement  between  plaintiff,  Lorenze,  and 
Ryan  for  the  purpose  of  transferring  whatever  interest  Lor- 
enze had  acquired  to  the  judgment  imder  the  written  assign- 
ment to  him,  which  was  lost  Under  these  circumstances  the 
transfer  from  plaintiff  to  Ryan  operates  to  convey  the  inter- 
est of  Lorenze  to  Ryan,  and  binds  them  as  effectually  as  if 
such  transfer  had  been  made  directly  from  Lorenze  to  Ryan. 
Ryan  therefore  stands  in  the  position  of,  and  has  only  the 
rights  of,  Lorenze  in  this  judgment.  The  record  shows  that 
this  note  was  originally  given  by  Malone  to  Lorenze  under 
an  oral  agreement  made  at  the  time  of  its  execution  to  the 
effect  that  the  note  should  not  be  deemed  delivered  and  be- 
come operative  until  Lorenze  should  procure  and  submit  to 
Malone  a  life  insurance  policy  for  his  acceptance,  and,  if  the 
policy  was  not  accepted,  this  note  was  to  be  returned  to  him. 
It  appears  that  no  such  policy  was  ever  submitted  to  and  ac- 
cepted by  Malone,  and  the  note  was  never  delivered,  and  is 
wholly  without  consideration  as  between  Lorenze  and  Ma- 
lone, Under  such  circumstances  the  transfer  of  the  note  by 
Lorenze  to  an  innocent  purchaser  can  in  no  way  deprive  Ma- 
lone of  his  equities  against  Lorenze.  As  between  them  there 
was  simply  a  manual  tradition  of  the  paper.  No  completed 
delivery  of  the  instrument  was  ever  effected  by  compliance 
with  the  parol  agreement.  The  note  therefore  never  had  a 
legal  existence  or  furnished  the  basis  for  a  legal  obligation 
between  them.  Hillsdale  College  v.  Thomas,  40  Wis.  661 ; 
Xi/fting  t\  Minnesota  F.  Ins,  Co,  98  Wis.  26,  73  N.  W.  432  ; 
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Ware  v.  Allen,  128  XJ.  S.  590,  9  Sup.  Ct.  174;  Menderihail 
V.  Ulrich  (Minn.)  101  N.  W.  1057;  BurJce  v.  Dulaney,  153 
TJ.  S.  228, 14  Sup.  Ct  816;  Oreen  v.  Russell,  132  Mass.  536. 
Entry  of  judgment  on  the  note  in  no  way  changes  the  legal 
relationship  of  the  original  parties  to  the  transaction.  The 
equities  which  attach  to  the  note  between  these  defendants 
follow  the  claim  when  put  into  judgment.  The  equitable 
rights  between  the  original  parties  are  therefore  properly  be- 
fore the  court  upon  the  undisputed  facts  in  this  proceeding, 
for  Kyan,  as  assignee  of  Xorenze,  has  no  rights  other  than 
Lorenzo  had  at  the  time  of  the  transfer.  The  legal  efEect  of 
Lorenze's  conduct  in  wrongfully  transferring  the  note  and 
of  permitting  it  to  go  to  judgment  against  himself  and  Mor 
lone  renders  him  in  law  the  principal  judgment  debtor,  and 
primarily  liable  as  between  him  and  Malone;  and  his  pay- 
ment of  it  to  plaintiff,  as  judgment  debtor,  operated  to  sat- 
isd^^  and  extinguish  it,  notwithstanding  he  took  a  formal  as- 
signment. Oemum  Am.  8.  Bank  v.  Fritz,  68  Wis.  390,  32 
X.  W.  123;  Montgomery  v.  Vichery,  110  Ind.  211,  11  N.  E. 
38 ;  Knopf  v.  Morel,  111  Ind.  570,  13  N.  E.  51 ;  National  8. 
Bank  v.  Hvnnewell,  124  Mass.  260;  Booth  v.  Farmers  &  M, 
Nat  Bank,  74  N.  Y.  228 ;  Tompkins  v.  Fifth  Nat.  Bank, 
53  Dl.  57.  The  judgment  having  been  fully  satisfied  and 
extinguished,  nothing  existed  to  pass  under  the  transfer  by 
Lorenzo  to  Eyan.  The  petitioner  should  have  been  awarded 
relief  by  recalling  the  execution  issued  on  the  judgment,  and 
vacating  all  levies  made  under  it,  and  by  satisfying  the  judg- 
ment of  record. 

By  the  Court. — The  order  of  the  circuit  court  is  reversed 
and  the  cause  is  remanded  with  directions  to  award  peti- 
tioner relief  in  accordance  with  this  opinion. 
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Smith,  Respondent,  vs.  Chicago,  Milwaukeb  &  St.  Paxti. 
Railway  Company,  Appellant. 

January  13 — January  SI,  1905. 

lAmitaiion  of  actUma:  Personal  injuries:  Notice:  BeriHce:  Waiver: 
Estoppel:  Railvmy  claim  dgent, 

1.  The  provision  of  suhd.  6,  sec.  4222,  Stats.  1898,  that  the  notice  of 

personal  injuries  therein  mentioned  "shall  be  given  in  the 
manner  required  for  the  service  of  summons  in  courts  of  rec- 
ord," is  mandatory,  and  no  other  manner  of  service  can  be  sub- 
stituted. 

2.  Letters  from  a  railway  company's  claim  agent  to  plaintiffs  attor- 

ney relating  to  plaintiff's  claim  on  account  of  personal  InJurieB 
cannot  be  held  ^  a  waiver  of  the  notice  required  by  subd.  5,  sec. 
4222,  Stats.  1898,  or  as  an  estoppel  to  insist  that  such  a  notice 
was  necessary,  where  it  does  not  appear  that  such  agent  had 
any  authority  to  waive  the  notice,  nor  that  anything  was  said 
or  done  by  him  indicating  or  leading  plaintiff  to  believe  that  no 
further  notice  would  be  required. 

Appeal  from  an  order  of  the  circuit  court  for  Rock 
county:  B.  F.  Dunwiddie,  Circuit  Judge.    Reversed. 

This  action  was  commenced  against  defendant,  a  railroad 
corporation,  to  recover  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff.  The  complaint  alleges  that  the 
injuries  were  sustained  on  the  7ih  day  of  February,  1899, 
while  plaintiff  was  a  passenger  on  defendant's  road;  that 
shortly  after  the  injury  considerable  correspondence  was  had 
between  the  plaintiff's  attorney  and  defendant's  claim  agent, 
Hinsey,  concerning  the  injury,  and  that  notice  of  the  injury 
was  given  to  Hinsey;  that  after  full  investigation  of  the 
claim,  and  on  June  2,  1899,  Hinsey  denied  liability,  and  re- 
fused to  pay ;  that  the  action  was  not  commenced  until  more 
than  four  years  after  injury;  that  Hinsey  had  the  manage- 
ment of  all  claims  against  defendant  and  authority  to  settle 
or  compromise  the  same ;  but  it  does  not  appear  that  he  had 
any  authority  to  waive  notice  of  injury,  nor  does  it  appear 
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that  notice  of  the  injury  was  given  to  defendant  in  the  man- 
ner provided  for  the  service  of  summons  in  courts  of  record. 
Defendant  demurred  to  the  complaint  for  the  reason,  among 
others,  that  no  notice  of  injury  was  given.  From  the  order 
overruling  demurrer  this  appeal  is  taken. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
H.  H.  Field  and  Thos.  3.  Nolan,  and  for  the  respondent  on 
Aat  of  TTm.  Smith  and  fl".  L,  Maxfield. 

Kerwin,  J.  The  only  questions  presented  are:  first, 
whether  notice  of  injury  served  up6n  Hinsey,  claim  agent, 
was  suflScient;  second,  if  not,  whether  notice  had  been  waived. 

1.  The  first  question  turns  on  the  construction  of  subd.  5, 
sec  4222,  Stats.  1898,  which  reads  as  follows: 

"•  •  .  No  action  to  recover  damages  for  an  injury  to  the 
person  shall  be  maintained  unless,  within  one  year  after  the 
happening  of  the  event  causing  such  damages,  notice  in  writ- 
ing, signed  by  the  party  damaged,  his  agent  or  attorney,  shall 
be  served  upon  the  person  or  corporation  by  whom  it  is 
claimed  such  damage  was  caused,  stating  the  time  and  place 
where  such  damage  occurred,  a  brief  description  of  the  in- 
juries, the  manner  in  which  they  were  received  and  the 
grounds  upon  which  claim  is  made  and  that  satisfaction 
thereof  is  claimed  of  such  person  or  corporation.  Such  no- 
tice shall  be  given  in  the  manner  required  for  the  service  of 
summons  in  courts  of  record.  .  .  ." 

This  statute  is  clear  and  unambiguous,  and  if  its  words  be 
given  their  plain,  obvious,  and  ordinary  meaning  there  can 
be  no  room  for  doubt  that  the  legislature  intended  notice 
should  be  given  in  the  manner  provided  for  the  service  of  sum- 
mons in  courts  of  record. 

"It  is  beyond  question  the  duty  of  courts  in  eonstniing 
statutes  to  give  effect  to  the  intent  of  the  lawmaking  power, 
and  seek  for  that  intent  in  every  legitimate  way,  but  .  .  . 
first  of  all  in  the  words  and  language  employed ;  and  if  the 
words  are  free  from  ambiguity  and  doubt,  and  express  plainly, 
clearly,  and  distinctly  the  sense  of  the  framers  of  the  instru- 
ment, there  is  no  occasion  to  resort  to  other  means  of  in- 
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terpretation.'^  Sutherland,  Statutory  Construction,  §  237 ; 
Newell  V.  People  ex  rel,  Phelps,  7  N.  Y.  9 ;  Ogden  v.  Olid- 
den,  9  Wis.  46 ;  Battis  v.  Hamlin,  22  Wis.  669 ;  Mundt  v.  8. 
&  F.  du  L.  R.  Co,  31  Wis.  461 ;  Boland  v.  Oillett,  44  Wis- 
329 ;  Oilbert  v.  Duiruit,  91  Wis.  661,  66  N.  W.  611. 

If  the  words  of  a  statute  are  plain  they  must  be  strictly^ 
followed,  but  if  they  are  ambiguous  the  whole  context  must 
be  looked  to  for  their  explanation.    Potter's  Dwarris,  126. 

"When  the  meaning  of  a  statute  is  clear,  and  its  provisions 
are  susceptible  of  but  one  interpretation,  that  sense  must  be- 
accepted  as  the  law.  Ite  consequences,  if  evil,  can  only  be 
avoided  by  a  change  of  the  law  itself,  to  be  effected  by  the 
legislature,  and  not  by  judicial  construction."  Sutherland^ 
Statutory  Construction,  §  238. 

The  legislature  in  the  statute  in  question  here  used  words 
of  plain  and  definite  import,  and  to  put  a  construction  upon 
them  different  from  the  ordinary  meaning  of  the  words  used 
would  be  holding  that  the  legislature  did  not  mean  what  it  has 
expressed.  The  statute  plainly  provides  that  service  of  notice 
shall  be  made  in  the  manner  provided  for  tlie  service  of  sum-  - 
mons  in  courts  of  record.  These  words  cannot  be  construed 
to  mean  that  the  service  "may"  be  made  in  some  other  manner 
without  doing  violence  to  the  express  language  of  the  statute. 

It  is  claimed  by  respondent  that  the  word  "shall"  is  di- 
rectory, and  may  be  construed  to  mean  "may,"  and  several 
cases  are  cited  where  the  word  "shall"  used  in  statutes  has 
been  held  to  mean  "may ;"  but  this  doctrine  does  not  apply 
to  the  case  at  bar.   Sutherland,  Statutory  Construction,  §  460^ 

"Where  an  existing  right  or  privilege  is  subjected  to  regu- 
lation by  a  statute  in  negative  words,  or  those  which  import 
that  it  is  only  to  be  exercised  in  a  prescribed  manner,  the 
mode  so  prescribed  is  imperative."  Sutherland,  Statutory 
Construction,  §  459 ;  State  on  complaint  of  Doerflinger  v. 
Tlilmaniel,  21  Wis.  566,  574. 

The  statute  in  question  imposes  a  positive  limitation  or 
regulation  upon  the  right  to  commence  actions  for  personal 
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injuries,  and  provides  that  notice  shall  be  served  within  one 
year,  and  served  in  a  specified  manner.  Such  provision  is  im- 
perative and  not  permissive.  If,  under  this  statute,  any  other 
or  different  service  than  that  clearly  provided  for  can  be  made, 
the  plain  language  of  the  statute  will  be  defeated.  Whether 
this  statute  is  a  wise  one,  or  whether  some  other  service  might 
not  be  as  effectual,  is  not  a  question  for  the  courts.  Where 
the  statute  is  plain  and  unambiguous,  and  there  is  no  room 
for  doubt  as  to  the  intention  of  the  legislature,  it  is  the  duty 
of  the  court  to  enforce  it.  Newell  v.  People  ex  reL  Phelps, 
7  K  T.  9;  GilbeH  v.  Dutruit,  91  Wis,  661,  65  K  W.  511. 
Mr.  Justice  Mabshaxl,  in  Oilhert  v.  Dutruit,  supra,  quoting 
Vattel,  says : 

"It  is  not  allowable  to  interpret  what  has  no  need  of  in- 
terpretation. "When  the  meaning  is  evident,  and  leads  to  no 
absurd  conclusions,  there  can  be  no  reason  for  refusing  to 
admit  the  meaning  which  the  words  naturally  present.  To  go 
elsewhere  in  search  of  conjecture  in  order  to  restrict  or  extend 
the  act  would  be  but  an  attempt  to  elude  it.  Such  a  method, 
if  once  admitted,  would  be  exceedingly  dangerous,  for  there 
would  be  no  law,  however  definite  and  precise  in  its  language, 
which  might  not,  by  interpretation,  be  rendered  useless." 

It  is  quite  obvioujr  that  the  legislature  intended  to  provide 
a  plain  and  certain  manner  for  the  ser\^ice  of  notice  in  per- 
sonal injury  cases,  and,  the  statute  being  positive  and  explicit, 
its  provisions  cannot  be  dispensed  with  or  any  other  manner 
of  service  substituted.  Sowle  v.  Tomah,  81  Wis.  349,  51 
X.  W.  571;  Curry  v.  Buffalo,  135  X.  Y.  366,  32  X.  E,  80; 
Atkinson  r.  C.  &  N.  W.  R.  Co.  93  Wis.  362,  67  X.  W.  703 ; 
Borst  V.  Sharon,  24  App.  Div.  599,  48  X.  Y.  Siipp.  996, 

2.  It  is  claimed,  however,  by  respondent  that  the  corre- 
spondence between  attorney  of  plaintiff  and  defendant's  claim 
agent  amounted  to  a  waiver  of  any  other  or  further  notice. 
It  does  not  appear  from  the  record  that  Hinsey  waived  the 
notice  provided  by  statute,  nor  that  he  had  any  authority  1o 
f\o  so.     The  alleged  waiver  is  pleaded  as  an  estoppel,  but  all 
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the  elements  of  estoppel  appear  to  be  wanting.  Nothing  was 
said  or  done  by  Hinsey  indicating  that  no  further  notice 
would  be  required,  nor  does  it  appear  that  plaintiff  was  mis- 
led by  the  acts  of  defendant,  or  induced  to  believe  that  no 
other  notice  would  be  required.  We  are  therefore  unable  to 
discover  anything  from  the  record  which  would  justify  the 
<50urt  in  holding  that  there  was  a  waiver  of  the  notice  re- 
quired. Borst  V.  Sharon,  24  App.  Div.  599,  48  N.  Y.  Supp. 
996 ;  First  Nat.  Bank  v.  Wood,  26  Wis.  500. 

It  follows  from  what  has  been  said  that  the  statute  in  ques- 
tion is  mandatory,  and  requires  the  service  of  notice  in  the 
manner  provided  for  service  of  summons  in  courts  of  record, 
and  that  such  service  had  not  been  waived.  The  complaint, 
therefore,  fails  to  state  a  cause  of  action,  and  the  order  over- 
ruling the  demurrer  should  be  reversed. 

By  the  Court. — The  order  of  the  court  below  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  according 
to  law. 


SoNNENBEBG,  Plaintiff  in  error,  vs.  The  State,  Defendant 

in  error. 

January  13 — January  Sly  1905, 

Bastardy:  Support  of  child  prior  to  judgment:  Instructions  to  jury: 
Payment  of  costs:  Bond. 

1.  Sec.  1535,  Stats.  1898  (under  which  one  found  guilty  of  bastardy 

is  to  be  charged  in  the  Judgment  with  the  future  maintenance 
of  the  child  and  also  "for  the  care  and  support  of  such  child 
since  its  birth"),  does  not  change  the  rule  which  obtained  prior 
to  the  revision  of  1878  (under  statutes  providing  for  the  main- 
tenance of  the  child)  that  defendant  is  to  be  charged  with  such 
maintenance  from  the  birth  of  the  child  onward. 

2.  An  instruction  that  before  the  jury  could  find  defendant  guilty 

they  must  be  satisfied  that  he  had  sexual  Intercourse  with  the 
complainant  during  a  time  in  which,  in  the  ordinary  course  of 
nature,  the  child  could  be  begotten,  was  not  erroneous. 
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3.  An  Instruction  that  the  guilt  of  defendant  must  be  proved  beyond 

a  reasonable  doubt,  but  if  the  Jury  believe  the  testimony  of  the 
complainant  and  her  statement  that  she  did  not  have  inter- 
course with  any  other  man,  and  that  it  is  proved  beyond  a  rea- 
sonable doubt  that  the  defendant  is  the  father  of  the  child,  they 
should  find  him  guilty,  was  not  erroneous. 

4.  A  judgment  In  bastardy  proceedings  requiring  defendant  to  pay 

the  costs  "forthwith,"  means  as  soon  as  they  are  taxed,  and  de- 
lay in  the  taxation  for  two  weeks  is  not  prejudicial. 

5.  Allowing  defendant  twenty  days  in  which  to  give  the  bond  re- 

quired by  the  Judgment  is  not  error  of  which  he  can  complain. 

Errob  to  review  a  judgment  of  the  circuit  court  for  Jack- 
son county :  James  O'Neill,  Circuit  Judge.    AffitTned. 

The  plaintiff  in  error,  William  Sonnenberg,  was  charged 
with  being  the  father  of  the  bastard  child  of  Matilda  Sterns^ 
bom  July  11,  1903.  Issue  being  joined  and  trial  had,  the 
jury,  at  the  close  thereof,  returned  a  verdict  finding  the  de- 
fendant guilty.  Thereupon  judgment  was  entered  wherein 
it  was  adjudged  and  determined,  in  effect,  that  the  said  WiH- 
iam  was  the  father  of  the  bastard  child  of  which  the  said  Ma- 
tilda was  delivered  July  11,  1903,  which  child  was  still  liv- 
ing and  in  the  care  and  possession  of  its  mother;  that  the  said 
William  stand  chargeable  with  the  future  support  and  main- 
tenance of  said  child  until  she  should  arrive  at  the  age  of 
eighteen  years ;  that  he  pay  or  cause  to  be  paid  to  the  com- 
plainant, Matilda,  for  such  support,  maintenance,  care,  and 
keeping  $8  per  month  from  July  11,  1903,  payable  quar- 
terly on  the  Ist  days  of  November,  February,  May,  and 
August  in  each  and  every  year  thereafter  until  the  said  child 
should  arrive  at  the  age  of  fourteen  years — $8  per  month  to 
date  from  July  11, 1903,  to  July  11, 1917 — ^the  first  payment 
to  be  made  on  the  Ist  day  of  November,  1903,  for  the  term 
from  July  11,  1903,  to  November  1,  1903,  at  the  rate  stated, 
and  thereafter  suck  payment  to  become  due  at  the  end  of  each 
and  every  three  months ;  that  the  said  William  pay  or  cause 
to  be  paid  to  the  complainant  for  the  care,  support,  and  main- 
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tenance  of  the  said  bastard  child  from  July  11,  1917,  until 
July  11,  1921,  the  sum  of  $50  per  annum,  payable  in  instal- 
ments of  $12.60  each  on  the  1st  days  of  November,  February, 
May,  and  August  in  each  and  every  year  thereafter  until  the 
said  child  should  arrive  at  the  age  of  eighteen  years ;  that  the 
said  WUliam  forthwith  pay  or  cause  to  be  paid  to  the  said 
complainant  $28  for  medical  attendance  during  her  confine- 
ment, as  stipulated  in  open  court,  and  also  $3.46  for  clothing 
and  wearing  apparel  theretofore  purchased  for  said  child,  as 
stipulated  in  open  court ;  that  William  forthwith  pay  the  costs 
•  and  disbursements  of  the  prosecution,  taxed  and  allowed  at 
$81.60;  that  the  said  William  well  and  truly  execute  within 
twenty  days  from  and  after  the  rendition  of  such  judgment 
his  undertaking,  with  two  good  and  sufficient  sureties,  who 
should  each  justify  in  the  sum  of  $1,000,  to  be  approved  by 
the  court,  running  to  the  supervisors  of  the  town  of  Melrose, 
in  Jackson  county,  in  which  town  said  Matilda  had  a  legal 
residence,  and  the  conditions  thereof  should  be  for  the  per- 
formance of  such  judgment,  and  for  the  payment  of  the  sev- 
eral sums  therein  directed  to  be  paid  for  the  future  support 
and  maintenance  of  said  child,  and  payment  of  all  sums 
therein  ordered  and  directed  to  be  paid,  said  bond  to  be  in 
the  sum  of  $1,000;  that  upon  compliance  with  all  the  terms 
and  conditions  of  the  judgment  and  the  fulfilment  of  all  re- 
quirements made  and  ordered  to  be  made  and  done  by  the 
said  William  he  should  be  relieved  and  discharged  from  any 
further  liability  thereunder,  and  that  upon  his  failure  to  per- 
form each  or  any  of  the  provisions  of  said  judgment  as  to  the 
amount  and  time  of  the  several  payments  and  any  other  re- 
quirement made  therein,  he,  the  said  William,  be  committed 
to  the  county  jail  of  Jackson  county  until  he  should  comply 
with  and  perform  said  conditions,  or  the  conditions  and  pro- 
visions of  such  judgment,  or  should  be  otherwise  discharged 
according  to  law.  To  reverse  such  judgment  the  accused  has 
sued  out  this  writ  of  error. 
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For  the  plaintiff  in  error  there  was  a  brief  by  Pope  &  Pope, 
and  oral  argument  by  Carl  C.  Pope. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General  and  Walter  D.  Corrigan,  second  assistant  attor- 
ney general,  and  oral  argument  by  Mr.  Corrigan. 

Cassodat,  C.  J.  There  is  no  contention  as  to  the  facts  in 
this  case. 

1.  Error  is  assigned  because  the  judgment,  among  other 
things,  charged  the  accused  with  the  support, ,  maintenance, 
care,  and  keeping  of  the  child  from  the  day  of  its  birth,  July 
11, 1903,  to  the  day  of  the  rendition  of  the  judgment,  October 
28,  1903.  The  contention  is  that  the  present  statu  e  (sec. 
1535)  only  made  the  accused  chargeable  in  the  judgro  >nt  with 
the  child's  "future  maintenance;"  that  is  to  say,  its  main- 
tenance after  the  rendition  of  the  judgment.  It  is  conceded 
that  under  the  statutes  as  they  existed  prior  to  the  revision  of 
1878  this  court  had  frequently  held  that  the  judgment  should 
provide  for  the  maintenance  of  the  child  from  its  birth  on- 
ward. Owen  V.  State,  12  Wis.  559;  Hoffman  v.  State,  17 
Wis.  596;  Jerdee  v.  State,  36  Wis.  170;  Speiger  v.  State,  32 
Wis.  400;  BindsJcopf  v.  State,  34  Wis.  217.  These  cases 
fully  sustain  the  concession.    In  this  last  case  it  was  held  that : 

"The  statute  vests  a  large  discretion  in  the  circuit  court 
in  regard  to  the  amoTmt  which  the  defendant  shall  be  re- 
quired to  pay  in  such  cases  for  the  support  of  the  child,  and 
the  court  may  properly  consider  the  wealth  of  the  defendant, 
as  well  as  the  condition  in  life  of  the  complaining  witness." 

The  present  statute  on  the  subject  is  a  combination  of  cer- 
tain provisions  of  two  sections  of  the  Revised  Statutes  of 
1858  as  amended  (sees.  6,  7,  ch.  37,  R.  S.  1858;  sec.  2, 
tjh.  108,  Laws  of  1862).  See  Revisers'  Notes.  Sec.  6  pro- 
vided that,  if  the  accused  should  be  found  guilty,  he  should 
'T)e  adjudged  to  be  the  father  of  such  child,"  and.  should 
^^''tand  chargeable  with  the  maintenance  thereof  in  such  smn 
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OP  sums  or  in  such  manner  as  the  court"  might  "direct,  and 
the  payment  of  all  the  costs  of  prosecution."  Sec.  Y  required 
that  the  bond  to  be  given  by  the  accused  should  also  include, 
among  other  things,  for  the  payment  of  all  expenses  for  the 
lying-in,  and  "for  the  care  and  support  of  such  child  prior  to 
the  giving  of  such  bond."  The  present  statutes  made  the  mat- 
ter more  plain,  and  declared  that : 

"If  the  accused  shall  be  found  guilty,  ...  he  shall  be  ad- 
judged to  be  the  father  of  such  child,  and  shall  stand  charge- 
able with  its  future  maintenance,  in  such  sum  and  in  such 
manner  as  the  court  shall  direct,  and  also  for  all  expenses  in- 
curred by  such  town  or  county  or  by  the  mother  of  such  child 
for  the  lying-in  and  attendance  of  the  mother  during  her  sick- 
ness and  also  for  the  care  and  support  of  such  child  since  its 
I>irth,  and  for  the  costs  of  the  ])rosecution.  All  which  matters 
shall  be  ascertained  and  fixed  by  the  court,  and  shall  be  in- 
sorted  in  the  judgment"    Sec.  1536,  Stats.  1898. 

The  right  to  include  in  such  judgment  payment  "for  the 
care  and  support  of  such  child  since  its  birth"  down  to  the 
rendition  of  the  judgment  seems  to  be  thus  expressly  pro- 
vided for.  Baker  v.  State,  65  Wis.  60,  26  N.  W.  167,  arose 
after  the  revision  of  the  statutes  in  1878,  and  the  judgment 
expressly  provided  "for  the  care  and  support  of  said  bastard 
child  since  its  birth,"  and  the  judgment  was  affirmed.  See 
Cases  and  Briefs,  vol.  222.  The  opinion  of  the  court  in  that 
case  was  written  by  Mr.  Justice  Taylor,  one  of  the  revisers 
of  the  statutes ;  and,  had  any  change  been  made  or  contem- 
plated, he  certainly  would  have  known  it.  But  it  is  obvious 
that  no  such  change  was  considered. 

2.  Error  is  assigned  because  the  fcourt  charged  the  jury 
that: 

"You  must  be  satisfied  that  the  defendant  had  sexual  in- 
tercourse with  this  girl  during  a  time  which,  in  the  ordinary 
course  of  nature,  the  child  could  be  begotten,  before -you  can 
find  a  verdict  of  guilty." 
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We  perceive  no  error  in  this  portion  of  the  charge.  Cer- 
tainly it  was  not  prejudicial  to  the  accused.  Error  is  assigned 
because  the  court  further  charged  the  jury  that : 

"In  a  bastardy  case  the  defendant  is  presumed  to  be  inno- 
cent until  the  contrary  is  proved.  The  guilt  of  the  accused 
must  be  proved  beyond  a  reasonable  doubt  If  you  have  a  rea- 
sonable doubt  of  the  guilt  of  this  defendant,  it  will  be  your 
duty  to  render  a  verdict  of  not  guilty.  But  if  you  believe  the 
testimony  of  the  complainant,  and  her  statement  that  she  did 
not  have  intercourse  with  any  other  man^  and  that  it  is  proved 
beyond  a  reasonable  doubt  that  the  defendant  is  the  father  of 
this  child,  then  it  will  be  your  duty  to  render  a  verdict  accord- 
ingly for  the  state — of  guilty.'^ 

We  perceive  no  error  in  this  portion  of  the  charge.  It  au- 
thorized a  verdict  of  guilty  only  in  case  it  had  been  proved  to 
the  jury  beyond  a  reasonable  doubt  that  the  accused  was  the 
father  of  the  child ;  and,  in  order  to  be  so  convinced,  it  was 
necessary  for  the  jury  to  believe  the  testimony  of  the  com- 
plainant and  her  statement  that  she  did  not  have  intercourse 
with  any  other  man. 

3.  Error  is  assigned  because  the  judgment  required  the  ac- 
cused to  "forthwith  pay  the  costs  and  disbursements  of  this 
prosecution,  taxed  and  allowed  at  $81.60."  As  indicated,  the 
statute  expressly  authorized  such  judgment.  The  criticism  is 
that  such  costs  were  not  taxed  until  some  two  weeks  after  the 
rendition  of  the  judgment,  and  hence  could  not  be  paid  forth- 
with. Manifestly,  the  judgment  only  required  the  costs  to  be 
paid  forthwith  after  they  were  legally  ascertained.  Certainly 
the  accused  was  not  prejudiced  by  the  delay. 

4.  Error  is  assigned  because  the  court  allowed  the  accused 
twenty  days  within  which  to  give  the  bond  required  by  the 
judgment.  But,  as  indicated,  the  statute  quoted  gives  the 
court  a  large  discretion  in  such  matters,  not  only  as  to  fixing 
the  amount  for  which  the  accused  shall  stand  chargeable,  but 
also  as  to  the  time  and  manner  in  which  it  is  to  be  paid  or 
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secured;  and  all  such  matters  are  necessarily  to  be  ascer- 
tained and  fixed  by  the  court  The  statute  required  the  bond 
to  be  "conditioned  for  the  performance  of  such  judgment/' 
and  naturally  was  to  be  given  after  the  rendition  of  the  judg- 
ment Sec.  1536,  Stats.  1898.  The  twenty  days  within 
which  the  accused  was  air  liberty  to  give  the  bond  was  for  his 
benefit,  and  he  is  in  no  position  to  complain  because  it  was 
not  required  at  the  time  the  judgment  was  rendered.  We 
perceive  no  reversible  error  in  the  record. 

By  the  Court, — The  judgment  of  the  circuit  court  is  af- 
firmed. 


James,  Plaintiff  in  error,  vs.  The  State,  Defendant  in  error. 
January  IS-^anuary  31,  1905. 

Criminal  law:  Rape:  Information:  Surplusage:  Verdict:  Certainty: 
Evidence:  Physidana:  Privilege:  Confessions:  Review:  Bill  of 
exceptions. 

1.  Upon  an  Information  charging  In  one  count  both  rape  and  assault 

with  intent  to  rape,  a  verdict  of  "guilty  as  charged"  is  not  un- 
certain, the  charge  of  assault  with  intent  to  rape  being  mere 
surplusage,  since  it  is  necessarily  included  in  the  charge  of 
rape. 

2.  Information  acquired  by  a  physician  in  the  examination  of  a 

child  who  was  brought  to  him  after  an  alleged  rape,  not  for 
treatment,  but  for  the  sole  purpose  of  determining  whether  she 
then  had  a  venereal  disease  from  which  defendant  was  sufTer- 
ing  at  the  time  of  the  alleged  offense,  was  not  privileged  under 
sec.  4075,  Stats.  1898. 

3.  Offers  of  settlement  and  confessions  of  guilt  made  by  defendant 

after  his  arrest,  and  not  induced  by  either  threats  or  promises, 
were  not  rendered  Inadmissible  in  evidence  by  the  fact  that  he 
had  asked  the  officer  in  charge  of  him  whether  he  had  better 
make  an  offer  to  settle,  and  the  ofQcer  had  replied  that  he  would 
not  advise  him  to  settle  anything  of  which  he  was  not  guilty. 

4.  It  being  claimed  that  the  child  alleged  to  have  been  raped  had 

contracted  a  venereal  disease  from  defendant,  evidence  for  the 
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defense  as  to  reputation  of  the  mother's  house,  in  which  the 
child  liyed,  was  not  admissible  in  the  absence  of  anything  to 
show  that  defendant  could  or  expected  to  prove  that  the  mother 
was  a  prostitute  and  herself  afflicted  with  such  a  disease  which 
she  might  have  communicated  to  the  child. 
6.  Neither  the  charge  of  the  trial  court  nor  its  rulings  in  respect 
thereto  being  preserved  in  a  bill  of  exceptions,  alleged  errors  in 
such  charge  cannot  be  reviewed  on  writ  of  error. 

Ebbob  to  review  a  judgment  of  the  nmnicipal  court  of  Mil- 
waukee county:  A.  C.  Bbazee,  Judge.     Affirmed, 

/.  H.  Stover,  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney Oeneral  and  Walter  D,  Corrigan,  assistant  attorney  gen- 
eral, and  oral  argument  by  Mr.  Corrigan. 

Wins-low,  J,  The  plaintiff  in  error  was  convicted  of  the 
crime  of  rape  upon  a  girl  under  the  age  of  fourteen  years,  and 
prosecutes  a  writ  of  error  to  reverse  the  judgment 

The  information  charged  in  one  count  both  assault  with  in- 
tent to  rape  and  rape  itself.  The  verdict  was,  "Guilty  as 
charged,'^  and  the  first  contention  is  that  the  verdict  is  in- 
definite and  uncertain,  because  two  different  crimes  are 
charged,  and,  the  verdict  being  general,  it  cannot  be  ascer- 
tained of  which  crime  the  plaintiff  in  error  has  been  con- 
victed. Hogan  v.  State,  30  Wis.  428.  This  contention  must 
fail,  because  the  premises  are  unsound.  The  charge  of  assault 
with  intent  to  commit  rape  is  mere  surplusage.  It  is  neces- 
sarily included  in  a  chai^  of  rape.  The  information  charg- 
ing both  crimes  is  therefore  no  different,  in  legal  effect,  from 
an  information  charging  rape  alone.  Upon  an  information 
charging  rape  alone  a  general  verdict  of  guilty  as  charged  is 
in  no  way  indefinite  or  uncertain,  and  hence  such  a  verdict 
is  not  uncertain  in  the  present  case. 

The  child  who  is  alleged  to  have  been  raped  was  taken  by 
her  mother  to  Dr.  Bradley  a  few  days  after  the  alleged  offense, 
to  be  examined  for  the  purpose  only  of  determining  whether 
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she  then  had  a  venereal  disease,  it  appearing  that  the  plaintiff 
in  error  was  suffering  from  that  disease  at  the  time  of  the 
alleged  rape.  The  doctor  was  called  on  the  stand,  and  was 
allowed  to  testify,  against  objection,  as  to  the  results  of  his 
examination,  and  this  ruling  is  assigned  as  error  on  the 
ground  that  the  information  obtained  by  the  doctor  was  priv- 
ileged under  sec.  4075,  Stats.  1898.  The  ruling  was  correct, 
because  such  information  is  privileged  only  when  required 
and  obtained  for  the  purpose  of  enabling  the  physician  to 
prescribe  for  the  patient  as  a  physician  or  act  as  a  surgeon. 
In  re  Will  of  Bruendl,  102  Wis.  45,  Y8  N.  W.  169. 

Testimony  was  received,  against  objection,  showing  cer- 
tain offers  of  settlement  and  confessions  of  guilt  made  by 
the  plaintiff  in  error  after  he  was  arrested,  and  error  is  al- 
leged because  it  is  claimed  that  these  offers  and  statements 
were  not  voluntarily  made.  Before  the  evidence  was  received, 
affirmative  evidence  was  introduced,  showing  that  neither 
threats  nor  promises  were  used  to  induce  the  making  of  the 
statements.  It  is  true  that  it  appears  that  the  plaintiff  in 
error  asked  the  officer  having  him  in  charge  whether  he  had 
better  make  an  offer  to  settle  the  matter,  and  the  officer  re- 
plied that  he  would  not  advise  him  to  settle  anything  he  was 
not  guilty  of ;  but  we  are  unable  to  see  how  this  remark  can  be 
reasonably  construed  as  holding  out  any  inducement  either  of 
hope  or  fear,  and  hence  we  find  no  error  in  the  ruling. 

The  evidence  showed  that  the  child  in  question  lived  M'itli 
her  mother,  who  was  a  witness  for  the  state.  A  witness  for  the 
defense  was  asked  in  his  direct  examination  whether  he  knew 
the  reputation  of  the  mother's  house  as  to  being  an  orderly 
or  disorderly  house,  and  an  objection  to  this  question  was  sus- 
tained. It  is  now  claimed  that  this  ruling  was  erroneous,  be- 
cause it  might  have  appeared  that  the  mother  was  a  prostitute 
and  herself  afflicted  with  venereal  disease,  and  so  that  the 
child  might  have  caught  it  from  her  mother.  It  is  sufficient 
to  say  that  there  was  no  statement  made  by  counsel  showing 
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that  the  defendant  could  or  expected  to  prove  any  such  fact 
Certainly,  in  the  absence  of  any  offer  of  this  kind,  the  objec- 
tion was  very  properly  sustained. 

Errors  in  the  charge  of  the  court  were  also  alleged  in  the 
brief,  but^  as  neither  the  charge  nor  the  rulings  were  pre- 
served in  the  bill  of  exceptions,  these  alleged  errors  cannot  be 
considered. 

By  the  Court, — Judgment  affirmed. 


Holmes,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

January  IS — January  SI,  1905. 

Criminal  law  and  practice:  Assault  toith  intent  to  kill:  Self-defense: 
Evidence:  Instructions  to  jury, 

1.  Upon  the  evidence  in  this  case  (sufficiently  stated  In  the  opinion) 

it  is  held  that  the  Jury  were  warranted  in  finding  that  the 
shooting  of  a  person  by  defendant  was  with  intent  to  murder, 
and  not  in  lawful  self-defense. 

2.  On  a  trial  for  assault  with  intent  to  murder,  there  being  evidence 

that  defendant  harbored  ill  will  not  only  against  the  person  as- 
saulted but  also  against  the  other  employees  of  the  same  estab- 
lishment, evidence  of  threats  made  by  defendant  against  any  of 
them,  even  as  long  as  nine  months  before  the  assault,  was  ad- 
missible to  show  his  purpose  in  visiting  such  establishment, 
armed  with  a  revolver,  at  the  time  of  the  assault. 

3.  The  Jury  were  charged  that,  in  order  to  convict,  they  must  find, 

first,  that  defendant  assaulted  the  person  named,  second,  that 
defendant  was  armed  with  a  dangerous  weapon,  and,  third,  that 
the  assault  was  made  with  intent  to  murder  said  person;  but 
were  told  that  as  to  the  first  and  second  elements  of  the  crime 
there  was  no  dispute,  defendant  having  admitted  that  he  shot 
said  person  with  a  revolver.  Held,  that  this  could  not  have 
misled  the  Jury  to  understand  that  a  criminal  assault  was  ad- 
mitted or  undisputed,  especially  as  they  were  afterwards  care- 
fully instructed  on  the  subject  of  unlawful  assault  as  something 
distinct  from  the  assault  as  to  which  there  was  no  dispute. 
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4.  Although  the  court  h%d  not  yet  instructed  the  Jury  on  the  sub- 

ject of  Justification  for  the  shooting,  an  instruction  that  if  they 
found  defendant  guilty  "under  the  instructions  so  far  given" 
they  should  return  a  verdict  accordingly,  was  not  error,  where 
the  Jury  had  Just  been  told  that  they  should  find  defendant 
guilty  unless  they  found  the  shooting  "was  Justifiable  under  the 
rules  which  will  hereafter  be  given  to  you  by  the  court,"  and 
proper  instructions  were  thereafter  given  on  that  subject. 

5.  It  was  not  error  for  the  court  to  state  to  the  Jury  that  the  prose- 

cution "claims  there  is  some  evidence  tending  to  prove"  certain 
facts,  and  to  instruct  the  jury  in  respect  thereto,  where  there 
was  in  fact  a  basis  in  the  evidence  for  such  claim. 

6.  The  mere  occurrence  of  a  previous  aft  ray  in  which  defendant  had 

been  ejected  from  a  building  did  not  Justify  his  shooting  of  one 
of  his  assailants  after  he  was  entirely  free  from  them. 

7.  An  instruction  that  the  taking  of  human  life  "cannot  be  justified 

on  some  slight  appearance  of  danger.  Nothing  short  of  actual 
pressing  necessity  to  the  apprehension  of  the  defendant  will 
Justify  the  taking  of  human  life  in  self-defense,"  was  faulty  in 
that  it  was  not  qualified  to  the  effect  that  one  may  kill  his  as- 
sailant if  he  believes  and  has  reasonable  ground  to  believe  that 
he  is  in  imminent  danger  of  receiving  some  great  personal  in- 
Jury  at  the  hand  of  such  assailant 

8.  The  omission,  however,  to  explain  to  the  Jury  what  constitutes  a 

"pressing  necessity"  was  not  error.  In  the  absence  of  any  re- 
quest by  defendant  for  such  explanation;  and  the  omission  of 
the  requirement  of  a  reasonable  ground  for  belief  in  such  neces- 
sity, was  favorable  to  defendant  and  therefore  not  an  error 
which  should  work  reversal. 

Eebor  to  re\'iew  a  judgment  of  the  circuit  court  for  Sha- 
wano county:  John  Goodland,  Circuit  Judge.     Affirmed. 

The  plaintiff  in  error  was  charged  with  having  committed 
the  offense  of  assault  with  intent  to  murder  George  Walter. 
He  pleaded  not  guilty.  The  trial  resulted  in  his  conviction  as 
charged.  The  evidence  established,  or  tended  to  prove,  this 
situation:  George  Walter,  Sr.,  was  the  owner  of  a  brewery 
property  at  the  time  of  his  death,  which  occurred  in  1899. 
He  left  surviving  a  widow  and  nine  children,  two  of  such 
children,  Martin  and  George,  being  of  mature  years.  For 
some  time  after  his  death,  plaintiff  in  error,  John  O.  Holmes, 
worked  in  the  brewery  as  an  employee  of  Mrs.  Walter,  who 
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had  charge  of  the  business  for  herself  and  children.  He  and 
Mrs.  Walter  during  such  time  associated  together  so  as  to 
scandalize  her  and  her  family  in  the  opinion  of  Martin  and 
GeoTgby  resulting  in  their  becoming  very  hostile  to  him  and 
causing  his  discharge.  The  intimacy  between  Holmes  and 
Mrs.  Walter  continued  thereafter,  against  the  strenuous  op- 
position of  her  said  children,  resulting  in  their  becoming  man 
and  wife.  Greorge  was  employed  at  the  brewery  at  the  time 
of  the  occurrence  in  question,  and  for  a  considerable  period 
theretofore  he  had  charge  of  the  boiler  room.  Martin  worked 
some  of  the  time  in  the  brewery,  and  some  of  the  time  he  was 
away  at  school.  The  employees  to  a  considerable  extent 
joined  with  the  Walter  boys  in  hostility  to  Holmes,  creating 
such  a  state  of  things  that  the  latter's  presence  in  or  around 
the  brewery  was  liable  to  cause  more  or  less  disturbance.  On 
that  account  Christian  Walter,  who,  because  of  the  facts  afore- 
said, became  the  manager  of  the  brewery,*  prohibited  Holmes 
from  visiting  the  property.  He  was  also  ordered  to  keep 
away  from  the  premises  by  the  Walter  boys. 

For  some  time  before  the  occurrence  in  question  the  feeling 
between  Holmes  and  the  Walter  boys  was  so  bitterly  hostile 
that  the  former  knew  his  presence  at  the  brewery  property 
was  liable  to  lead  to  a  breach  of  the  peace.  He  made  threats 
of  personal  violence  to  the  Walter  boys,  the  bookkeeper  at  the 
plant,  A.  J.  Schmidt,  and  the  trustee  of  the  property,  Chris- 
tioQ  Walter.  He  visited  the  property  on  the  day  in  question 
armed  with  a  revolver  secreted  about  his  person.  He  entered 
the  boiler  room  where  Gteorge  was  working,  and  was  imme- 
diately ordered  to  leave.  He  refused  to  go,  whereupon  George 
caused  Martin  to  be  sent  for,  who  speedily  arrived,  and  the 
two  assaulted  Holmes,  treating  him  quite  roughly  by  pulling 
him  down  upon  the  boiler  room  floor  and  striking  and  chok- 
ing him.  The  assault  lasted  some  little  time  without  any 
serious  injury  to  Holmss  being  produced,  when  he  was  finally 
ejected   from  the  room.     The  boys  followed  him  outside 
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thereof,  continuing  to  admonish  him  to  leave  and  keep  away 
from  the  premises.  He  indicated  a  willingness  to  comply 
and  apparently  started  to  do  so,  whereupon  Gteorge  turned 
to  go  back  to  his  work.  The  movements  of  the  two  placed 
Greorge  nearly  with  his  back  towards  Holmes,  who  quickly 
drew  his  revolver  and  shot  George  in  the  back,  the  course  of 
the  bullet  as  it  entered  the  body  being  towards  a  vital  part. 
George  fell  forward  when  the  bullet  struck  him  and  Holmes 
immediately  turned  his  weapon  in  the  direction  of  Martin 
and  fired  at  him.  He  used  language  when  the  shooting  com- 
menced and  immediately  thereafter  indicating  that  his  inten- 
tion was  to  use  the  revolver  with  fatal  effect. 

On  many  of  the  points  above  mentioned  the  evidence  was 
more  or  less  conflicting.  Holmes  denied  having  made  the 
threats  testified  to.  He  said  that  his  purpose  in  going  to  tho 
brewery  was  to  find  one  of  his  wife's  children,  as  she  re- 
quested him  to  do;  that  when  he  entered  the  boiler  room  he 
explained  his  purpose  to  George  and  upon  being  roughly 
ordered  away  he  protested,  saying  in  effect  that  there  was  no 
occasion  therefor  or  for  any  trouble,  but  started  to  leave,  when 
he  was  assaulted  by  both  boys  and  misused  substantially  in 
the  manner  testified  to  by  them  as  above  detailed.  He  said 
that  after  he  left  the  boiler  room  and  was  trying  to  safely 
leave  the  premises  the  boys  followed  him  up,  while  accom- 
plices among  the  employees  were  near  at  hand  acting  in  such 
a  manner  as  to  impress  him  that  he  was  in  danger  of  being 
assaulted,  not  only  by  the  boys,  but  their  associates ;  that  one 
of  the  latter  approached  George  with  an  iron  bar  in  his  hands, 
or  a  weapon  with  iron  on  it,  apparently  to  assist  George,  and 
that  as  he  got  near  enough  to  the  latter  to  enable  him  to  take 
the  weapon  he  turned  apparently  to  do  so,  and  tliinking  he 
intended  therewith  to  make  a  deadly  assault,  he  (Holmes) 
drew  his  revolver  and  fired  the  first  shot.  Seeing  Martin  im- 
mediately raise  his  hands  as  if  to  throw  something  at  him  ho 
fired  in  his  direction  to  scare  him. 
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There  were  exceptions  to  rulings  on  evidence  and  instruc- 
tionfi  and  there  was  also  an  exception  to  a  refusal  to  set  aside 
the  verdict  as  contrary  to  the  law  and  the  evidence. 

For  the  plaintiff  in  error  the  cause  was  submitted  on  the 
brief  oi  A.  M.  Spencer,  attorney,  and  Henry  D.  Ryan,  of 
counsel. 

For  the  defendant  in  error  there  was  a  brief  by  the  Aitor- 
ney  General  and  Walter  D.  Corrigan,  second  assistant  attor- 
ney general,  and  oral  argument  by  Mr.  Corrigan. 

Mabsjiaul,  J.  A  contention  made  on  behalf  of  the  plaint- 
iff in  error  that  the  verdict  is  not  sustained  by  the  evidence 
seems  to  deserve  but  brief  treatment  Sufficient  is  disclosed  in 
the  statement  to  indicate  clearly  that  the  jury  had  ample  room 
for  reaching  the  conclusion  which  they  did.  Counsel  hold  up 
to  view  the  story  of  Holmes  as  to  the  occurrences  characteriz- 
ing his  conduct  on  the  occasion  in  question  as  a  demonstration 
that  he  used  his  revolver  in  lawful  self-defense — instead  of 
challenging  the  sufficiency  of  the  evidence  tending  to  establish 
the  offense  charged  to  warrant  the  verdict,  as  should  be  done 
in  such  a  situation.  If  the  evidence  in  any  reasonable  view 
thereof  which  the  jury  had  a  right  to  take  justifies  the  ver- 
dict, that  is  sufficient  on  a  motion  to  set  it  aside  as  contrary 
thereto.  There  is  ample  evidence  in  the  record  showing  that 
after  the  affray  in  the  boiler  room  the  accused  went  therefrom 
and  was  free  to  go  from  the  premises  undisturbed ;  that  he 
knew  the  Walter  boys  and  their  associates  supposed  that  he 
had  fully  submitted  to  their  insistence  that  he  should  leave 
the  premises,  and  presently,  at  least,  he  was  not  in  danger  of 
being  interfered  with,  unless  he  invited  it ;  that  George  so  re- 
garded the  situation  and  turned  to  go  back  to  his  work,  while 
Holmes  started,  seemingly,  to  leave  the  grounds,  but  took  such 
a  direction  as  to  place  himself  near  to  and  in  the  rear  of 
George,  as  related  in  the  statement,  when  he  suddenly  drew 
his  revolver  and  shot  George,  accompanying  his  act  by  ex- 
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pressions  strongly  suggesting  a  premeditated  design  to  kill. 
Martin  Walter's  evidence  as  to  the  circumstances  of  the  shoot- 
ing, which  seems  to  be  well  corroborated  by  other  witnesses^ 
is,  in  the  main,  as  follows : 

Holmes  went  out  straight  from  the  boiler  house  ten  or 
twelve  feet.  George  told  him  to  get  off  the  property.  After 
they  talked  some  minutes  he  said  he  would  go.  He  was  then 
three  or  four  steps  from  Greorge.  The  latter  replied,  "That 
is  all  we  want  of  you."  George  then  turned  and  walked  two 
or  three  steps  towards  the  boiler  house  door,  while  Holmes 
started,  apparently,  towards  Lawrence  street  As  the  two 
made  such  movements  Holmes  passed  in  the  rear  of  George 
and  not  far  from  him,  when  he  pulled  out  his  revolver  and 
shot  George,  at  the  same  time  using  some  "cuss  words."  He 
then  turned  on  me  and  fired,  saying  "You  too !"  It  is  useless 
to  argue  in  the  face  of  such  testimony  given  by  several  wit- 
nesses, in  connection  with  the  undisputed  fact  that  the  shot 
fired  at  George  was  directed  towards  a  vital  part  of  his  per- 
son, that  the  jury  Tvere  not  warranted  in  finding  that  the  act 
was  characterized  by  intent,  on  the  part  of  Holmes,  to  take 
human  life,  and  not  by  lawful  defense  of  his  person. 

The  evidence  abundantly  shows  that  the  manager  of  the 
brewery  property.  Christian  Walter,  and  the  employees  under 
him,  including  the  Walter  boys,  were  hostile  to  Holmes  and 
were  of  one  mind  in  respect  to  prohibiting  him  from  frequent- 
ing the  premises,  and  that  he  reciprocated  such  hostile  feel- 
ing. It  abundantly  appears  that  he  knew  the  feeling  of  the 
Walter  boys  towards  him  was  so  intense  that  they  were  re- 
solved to  use  force,  if  necessary,  to  prevent  his  coming  upon 
the  property.  For  the  purpose  of  showing  that  when  he  went 
to  the  brewery  on  the  day  in  question  he  knew,  or  had  good 
reason  to  believe,  his  conduct  was  liable  to  cause  a  breach  of 
the  peace,  and  that  he  went,  nevertheless,  armed  with  a  re- 
volver and  determined  to  use  it  upon  the  Walter  boys  or  any- 
body interfering  with  his  movements,  papers  in  a  judicial 
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proceedings  which  had  been  served  upon  him,  prohibiting  him 
from  entering  the  brewery  or  frequenting  the  premises,  were 
received  in  evidence.  For  the  same  purpose  evidence  was  re- 
ceived as  to  his  having  made  threats  to  severely  injure  Chris- 
tian Walter  about  five  months  prior  to  the  assault,  A.  J. 
Schmidt,  the  bookkeeper,  about  the  same  time,  and  Ernest 
Eick  and  others,  including  the  Walter  boys,  about  some  nine 
months  before  the  assault.  The  testimony  "as  to  Christian 
Walter  was  stricken  out.  A  question  is  raised  as  to  whether, 
if  the  reception  of  the  testimony  was  error,  striking  it  out, 
under  the  circumstances,  remedied  the  mischief.  Further 
question  is  raised  as  to  whether  the  evidence  of  Schmidt  was 
proper,  no  ground  of  impropriety  being  suggested,  and  also 
as  to  whether  the  testimony  of  the  witness  Eick  was  not  im- 
proper because  of  remoteness.  It  is  suggested  on  the  part  of 
respondent  that  no  proper  exception  was  preserved  to  the  rul- 
ing as  to  Schmidt's  evidence,  and  that  in  any  event  all  the 
evidence  was  proper,  and  with  that  we  cordially  agree.  It 
all  had  a  material  bearing  on  what  the  intent  of  Holmes  was 
in  visiting  the  boiler  room  and  using  his  revolver  under  the 
circumstances  before  related.  As  we  have  seen,  the  evidence 
strongly  indicates  that  he  harbored  ill  will  not  against  George 
Walter  alone,  but  against  the  whole  brewery  outfit,  or  at  least 
against  the  significant  figures  thereof.  Under  the  circum- 
stances, his  conduct  as  to  any  of  them  was  evidentiary  of  his 
purpose  in  visiting  the  property,  armed  as  he  was  on  the  day 
in  question.  ISo  sufficient  answer  is  made  to  that  phase  of  the 
case  insisted  upon  by  respondent. 

We  are  referred  to  Paulson  v.  State,  118  Wis.  89,  94  K  W. 
771,  as  in  point,  language  from  the  opinion  being  quoted  to 
the  effect  that  in  a  criminal  prosecution  evidence  of  general 
bad  character,  or  the  commission  of  other  specific  acts  than 
the  one  in  question,  should  not  be  permitted,  ^'except  when 
so  connected  with  the  offense  that  their  connection  directly 
tends  to  prove  some  element  of  the  alleged  offense**    The  ex- 
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ception  is  a  conclusive  answer  to  the  contention  of  counsel 
for  plaintiff  in  error.  It  is  because  the  conduct  of  Holmes 
as  to  each  person  mentioned  in  the  evidence  complained  of, 
including  the  Walter  boys,  sprang  from  ill  will  toward  all, 
and  was  so  connected  with  the  offense  charged  as  to  directly 
prove  criminal  intent,  which  was  vital  to  the  maintenance  of 
the  charge  in  the  information. 

Complaint  is  made  because  the  court  instructed  the  jury  in 
these  words: 

"In  order  to  convict,  it  will  be  necessary  to  find  from  the 
evidence,  beyond  a  reasonable  doubt,  three  things :  First :  An 
assault  on  George  Walter  by  the  defendant.  Second:  That 
the  defendant  was  armed  with  a  dangerous  weapon.  Third : 
That  such  assault  was  made  with  the  intent  on  the  part  of  the 
defendant  to  kill  and  murder  George  Walter.  Now  with  ref- 
erence to  the  first  and  second  of  these  elements  or  ingredients 
of  this  crime,  there  is  no  dispute.  The  defendant  admits 
he  fired  the  shot  from  the  revolver  which  struck  George  Wal- 
ter, and  that  is  not  denied  in  any  way.  The  fact  of  the  as- 
sault was  present  or  is  present,  so  as  to  the  first  two  of  these 
points  I  say  there  is  no  question." 

It  is  said  it  is  not  true  that  there  is  no  question  but  that 
the  accused  assaulted  George  Walter;  that  the  term  "assault" 
in  law  is  a  wilful  attempt  to  do  bodily  harm  to  another  and 
involves  a  wrongful  purpose.  Counsel  evidently  fail  to  ap- 
preciate the  distinction  between  the  offense  of  assault,  which 
involves  a  wrongful  purpose,  as  suggested,  and  does  not  in- 
volve necessarily  actually  reaching  the  assaulted  person,  and 
the  term  "assault"  in  its  mere  lexiconic  sense,  which  means 
the  doing  of  violence  by  one  to  another,  which  may  or  may 
not  include  the  element  essential  to  criminality.  The  distinc- 
tion is  plainly  noted  in  all  law  and  general  dictionaries.  The 
court  unmistakably  used  the  term  in  the  latter  sense,  because 
the  assault  spoken  of,  as  clearly  indicated,  consisted  of  the 
act  of  shooting  George  Walter,  disassociated  from  all  circum- 
stances rendering  the  same  unlawful.    That  is  further  clearly 
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indicated  by  the  fact  that  later  in  the  charge  the  jury  were 
carefully  instructed  on  the  subject  of  unlawful  assault  as 
something  distinct  from  the  assault  said  to  have  been  estab- 
lished beyond  controversy.  It  is  not  within  reasonable  proba- 
bility that  the  jury  were  at  all  misled  by  the  language  counsel 
criticises,  although  the  manner  adopted  by  the  court  in  his 
instruction  of  presenting  the  case  to  the  jury  does  not  meet 
with  our  unqualified  approval.  The  better  way  would  have 
been  to  state  that  the  first  two  essentials  mentioned  were  estab- 
lished beyond  reasonable  controversy,  to  the  extent  that  de- 
fendant was  present  on  the  occasion  in  question  armed  with  a 
dangerous  weapon,  and  that  he,  in  fact,  with  such  weapon 
shot  George  Walter. 

Error  is  further  assigned  because  the  court  instructed  the 
jury: 

"K  you  find  defendant  guilty  as  charged  in  the  informa- 
tion under  the  instructions  so  far  given  you  by  the  court,  of 
course  that  is  the  end  of  your  labors  in  this  caae,  and  you  will 
return  such  a  verdict." 

It  is  said  that  such  instruction  is  erroneous  because  the 
court  had  not,  up  to  the  time  it  was  given,  informed  the  jury 
as  to  all  questions  essential  to  be  passed  upon  unfavorably  to 
the  accused  in  order  to  justify  a  conviction ;  that  he  had  not 
instructed  the  jury  on  the  subject  of  justification  for  the  act 
of  shooting.  True,  it  would  have  been  a  more  logical  treat- 
ment of  the  case  to  have  given  the  instruction  on  that  matter 
before  using  the  language  complained  of,  but  proper  instruc- 
tions were  afterwards  given  in  respect  thereto  and  such  ref- 
erence was  made  to  the  same  before  the  use  of  such  language 
that  the  jury  were  unmistakably  told  that  such  added  in- 
structions were  to  be  deemed  included  in  the  term  "imder  the 
instructions  so  far  given  to  you  .by  the  court."  Just  prior  to 
the  use  of  those  words  the  court  said :  "You  should  find  him 
guilty  as  charged  in  the  information,  unless  you  find  that 
such  shooting  was  justifiable  under  the  rules  which  will  here- 
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after  be  given  to  you  by  the  court."  That  plainly,  in  effect, 
placed  the  instruction  on  the  subject  of  justification  before 
the  language  excepted  to. 

Further  error  is  assigned  in  the  giving  of  this  instruction : 

'^The  state  claims  that  there  is  some  evidence  tending  to 
prove  that  the  defendant,  in  going  upon  the  brewery  premises 
and  into  the  building  where  Gteorge  Walter,  the  complaining 
witness,  was,  under  the  circumstances  under  which  he  did 
enter  and  with  the  knowledge  of  the  unfriendly  relations  ex- 
isting between  himself  and  the  two  Walter  boys,  George  and 
Martin,  voluntarily  went  into  said  building  where  the  com- 
plaining witness  was,  with  the  intent  and-  for  the  purpose  of 
provoking  an  affray  or  a  difficulty  with  said  George  Walter, 
and  there  so  conducted  himself  as  to  bring  on  the  assault  and  - 
affray  as  it  took  place  in  the  boiler  room.  The  court  instructs 
you  that  if  you  believe  and  find  from  the  evidence  that  the 
defendant  did  so,  that  is  to  say,  that  he  voluntarily  entered 
and  went  into  said  boiler  room  with  the  intent  and  for 
the  purpose  of  provoking  an  affray  and  difficulty  with  said 
George  Walter,  there  so  conducted  himself  as  to  bring  on  the 
assault  and  affray  as  it  took  place  in  the  boiler  room,  that  he, 
the  defendant,  is  not  entitled  to  the  plea  of  self-defense.  And 
the  assault  and  battery  which  took  place  in  the  boiler  room 
cannot  excuse  or  justify  the  shooting  which  took  place  outside 
the  boiler  room." 

True,  the  prosecution  claimed  as  stated  and  there  was  a 
basis  in  the  evidence  therefor.  We  cannot  discover  anything 
wrong  in  that.  Doubtless  the  instruction  is  correct,  that  the 
mere  occurrence  of  the  affray  in  the  boiler  room  did  not  jus- 
tify the  shooting  of  George  after  the  accused  was  entirely  free 
from  him,  as  the  evidence  conclusively  shows  he  was. 

Lastly,  complaint  is  made  of  the  giving  of  this  instruction : 

"The  taking  of  human  life  is  a  matter  of  such  terrible  sig- 
nificance that  it  cannot.be  justified  by  some  slight  appearance 
of  danger.  Nothing  short  of  actual  pressing  necessity  to 
the  apprehension  of  the  defendant  will  justify  the  taking  of 
human  life  in  self-defense,  or  an  assault  with  the  intent  to 
take  human  life  in  self-defense.    The  danger  which  will  jus- 
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tify  killing,  or  an  assault  with  intent  to  kill,  must  be  actual, 
pressing,  urgent,  to  the  apprehension  of  the  defendant,  and 
if  the  defendant,  Holmes,  was  in  fault  in  creating  the  situa- 
tion of  danger,  his  right  of  self-defense  did  not  arise  until  he 
had  done  his  utmost  to  avoid  the  necessity  of  shooting  the  as- 
sailant" 

It  is  said  that  there  was  no  evidence  tending,  in  any  view 
of  it,  to  prove  that  Holmes  was  at  fault  in  creating  the  situa- 
tion of  danger  w-hich  he  claimed  led  to  the  shooting.  Enough 
has  been  said  to  show  that  counsel  is  clearly  in  error  on  that 
point  Further,  it  is  contended  that  the  instruction  is  faulty 
because  the  words  "cannot  be  justified  on  some  slight  ap- 
pearance of  danger.  Nothing  short  of  actual  pressing  neces- 
sity to  the  apprehension  of  the  defendant  will  justify  the  tak- 
ing of  human  life  in  self-defense,"  were  not  qualified  as  re- 
quired by  the  rule  in  Perkins  v.  Stale,  Y8  Wis.  551,  47  N.  W. 
827,  to  the  effect  that  under  the  circumstances  stated  in  the 
instructions  one  may  kill  his  assailant,  if  he  believes  and  has 
reasonable  ground  to  apprehend  that  he  is  in  imminent  danger 
of  receiving  some  great  personal  injury  at  the  hand  of  such 
assailant.  Doubtless,  the  instruction  is  faulty  as  contended. 
It  is  suggested  that  the  form  used  by  the  learned  court  should 
not  be  adopted  in  future  cases  in  the  same  or  in  other  juris- 
dictions. However,  it  seems  that  the  error  was  harmless.  The 
jury  were  told  that  one  may  rightly  take  himian  life  when  he 
himself  has  not  created  the  necessity  therefor,  if  to  his  ap- 
prehension there  is  a  pressing  necessity  therefor.  True,  there 
must  be  such  pressing  necessity,  and  so  far  the  charge  was 
right,  though  what  constitutes  such  necessity  should  have  been 
explained  to  the  jury,  but  it  was  not  error  to  omit  to  do  so, 
since  no  request  in  that  regard  was  made  on  behalf  of  the 
plaintiff  in  error.  True,  also,  the  "pressing  necessity"  spoken 
of  must  be  to  the  apprehension  of  the  person  assaulted,  but 
he  is  not  justified  in  killing  his  assailant  without  there  being 
still  another  element.     There  must  be  reasonable  ground  to 
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believe  that  such  necessity  exists.  As  the  learned  court  left 
the  question,  a  person  may  be  justified  in  killing  another 
whether  such  person  has  any  reasonable  ground  to  believe 
there  is  a  pressing  necessity  therefor,  so  long  as  he  in  fact  be- 
lieves there  is.  No  further  analysis  of  the  instruction  com- 
plained of  is  necessary  to  demonstrate  that  while  it  was  erro- 
neous, the  error  was  in  favor  of  the  accused,  which,  of  course,, 
does  not  furnish  any  legitimate  basis  for  reversing  the  judg- 
ment    Fertig  v.  State,  100  Wis.  301,  310,  75  K".  W.  960. 

The  foregoing  covers  all  questions  of  any  importance  sug- 
gested for  our  consideration.  The  record  is  free  from  any 
harmful  error  whatever,  and  the  judgment  must  be  affirmed* 

By  the  Court. — The  judgment  is  affirmed. 


Damkoehler,  ADpellant,  vs.  City  op  Milwaukee, 
Respondent 

October  22,  IdOk'—Fetruary  21,  1905. 

Municipal  corporations:  Street  improvements:  Wfiat  are  "abuttinff^ 
lots:*'  Rights  of  nonahutting  owners:  Negligence  in  doing  toork: 
Removal  of  lateral  support. 

1.  In  sec.  2,  eh.  VII,  of  the  Milwaukee  city  charter — sec.  5,  ch.  388, 

Laws  of  1889 — (providing  that  the  grading,  etc.,  of  any  street 
"shall  be  chargeable  to  and  payable  by  the  lots  fronting  or 
abutting  upon  such  street,"  etc.),  the  phrase  "lots  fronting  or 
abutting  upon  such  street"  includes  only  the  property  which, 
borders  on  the  street  being  improved. 

2.  Thus,  the  owner  of  land  between  which  and  the  street  in  ques 

tion  there  is  a  strip  5.8  feet  wide,  being  part  of  the  same  lot 
but  owned  by  another  person,  is  not  chargeable  with  any  part 
of  the  cost  of  improving  such  street,  and,  not  being  a  party  to 
the  improvement  proceedings,  cannot  rely  upon  any  defect  or 
irregularity  therein  as  a  ground  for  the  recovery  of  damages 
for  injury  to  his  premises  resulting  from  the  doing  of  the  work. 
The  nonabutting  owner  does  not  have  the  same  right  of  action, 
in  such  a  case,  as  that  which,  under  the  statute,  accrues  to  the 
abutting  owner. 
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3.  Bnt  where  in  such  a  case,  through  negligence  of  the  city  authori- 
ties in  doing  the  grading,  the  street  was  excavated  to  such  a 
depth  that  the  intervening  strip  and  also  a  part  of  the  land  of 
the  nonabuttlng  owner  subsided  and  fell  into  the  street,  there 
was,  in  effect,  a  taking  o^  said  owner's  property  for  public  use, 
and  the  city  is  liable  to  him  for  the  injury  directly  resulting 
from  such  unlawful  invasion  of  his  premises. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Wabben  D.  Taebant,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  damages  for  injury  to  plaint- 
iff's property,  resulting  from  the  acts  of  the  city  of  MUwau- 
kee  in  grading  Hadley  street,  a  public  street  of  the  city.  The 
premises  in  question  are  described  as  the  east  112.60  feet  of 
lot  6  and  lot  7  in  block  8  in  Wechselberg  &  Elliott's  Subdi- 
vision of  Lots  C  and  D  in  the  Thirteenth  Ward  of  the  city  of 
Milwaukee,  except  the  north  5.80  feet  thereof,  which  part 
borders  on  the  south  limits  or  line  of  Hadley  street,  and  lies 
between  this  street  and  plaintiff's  premises.  The  premises 
front  on  Island  avenue,  a  public  street  of  the  city,  which  in- 
tersects Hadley  street  at  right  angles,  runs  north  and  south, 
and  lies  to  the  east  of  plaintiff's  property.  Plaintiff  became 
owner  of  the  premises  in  1895,  and  has  owned  them  ever 
since. 

The  city  graded  Hadley  street  in  1894  and  1895,  and  it  is 
claimed  that  such  grading  was  unlawfully  done  and  without 
authority  of  law.  The  grading  is  alleged  to  have  injured 
plaintiff's  properly  through  the  unlawful  digging  up,  excavat- 
ing, removing,  and  carrying  away  of  the  earth  from  this  street 
to  a  depth  of  from  eight  to  twenty  feet  in  parts  of  the  street 
adjacent  to  these  premises,  and  it  is  alleged  that  this  grading, 
excavating,  and  removing  of  the  earth  from  the  street  removed 
the  natural  banks  and  lateral  support  of  lot  6,  and  caused  the 
5.80  feet  strip  and  a  large  portion  of  plaintiff's  part  of  lot  G, 
above  described,  to  subside  and  slide  into  the  excavated  street, 
to  plaintiff's  injury  and  damage.  The  grading  causing  this 
result  is  alleged  to  have  been  negligently  and  carelessly  done 
Vol.  124  —  10 
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by  the  city,  through  its  authorized  officers  and  agents.  The 
grading  and  excavating  was  done  to  change  the  natural  sur- 
face of  the  street  and  bring  it  to  the  grade  which  had  been 
established  by  the  city  council.  It  did  not  involve  the  change 
of  any  former  grade  in  the  street  It  appears  that  the  work 
was  done  under  a  proceeding  by  the  city  to  improve  Hadley 
street,  pursuant  to  the  authority  vested  by  charter  in  the  city 
for  the  improvement  of  streets,  and  to  charge  the  cost  of  such 
improvement  upon  the  abutting  real  estate. 

The  action  was  tried  before  the  court  No  bill  of  excep- 
tions is  certified  to  this  court  It  appears  from  the  record  be- 
fore us  that  at  the  conclusion  of  the  testimony  the  court  de- 
cided that  the  attempted  proceeding  by  the  city  for  the  im- 
provement of  this  street  at  the  expense  of  the  abutting  owners 
was  defective  and  void,  but  that  it  was  not  a  defect  going  to 
a  want  of  authority  to  make  the  improvement  and  charge 
plaintiff's  premises  for  a  proportionate  share  of  the  cost,  and 
that  the  defect  in  proceeding  was  curable  under  the  provis- 
ion of  a  reassessment  law.  Thereupon  the  court  ordered  that 
the  city  proceed  to  make  such  reassessment  under  the  law 
which  authorizes  reassessments  of  benefits  and  damages  in 
cases  of  such  attempted  street  improvements,  and  stayed  all 
further  proceedings  until  otherwise  ordered. 

The  fact  that  plaintiff's  premises  do  not  abut  on  Hadley 
street  is  not  controverted.  The  court  entered  an  interlocutory 
judgment,  upon  findings  as  above  indicated,  staying  all  pro- 
ceedings, and  allowing  the  city  the  right  of  reassessment  of 
benefits  and  damages  under  the  proceeding  instituted  for  the 
improvement  of  the  streets.  This  is  an  appeal  from  such  judg- 
ment. The  decision  on  the  motion  for  a  new  trial  was  held 
in  abeyance  by  the  court,  as  not  necessarily  to  be  determined 
at  this  stage  of  the  action. 

For  the  appellant  there  was  a  brief  by  Hamilton^  Van 
^Yych  &  Silher,  and  oral  argument  by  C.  //.  Hamilton  and 
Tloward  Van  ^Yyclc. 
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For  the  respondent  there  was  a  brief  by  Carl  Runge,  city 
attorney,  and  R.  8.  Witte,  assistant  city  attorney,  of  counsel, 
and  oral  argument  by  Mr.  Witte. 

The  following  opinion  was  filed  December  18,  1904: 

Seebeckeb,  J.  It  is  an  uncontroverted  fact  upon  the  rec- 
ord before  us  that  plaintiflPs  premises  do  not  front  or  abut 
upon  Hadley  street.  A  strip  of  land  5.80  feet  in  width  lies 
between  Hadley  street  and  the  portion  of  lot  6  owned  by  the 
plaintiff.  This  situation  of  her  premises  leaves  them  removed 
from  the  southerly  margin  of  Hadley  street  by  the  width  of 
this  strip.  The  defendant's  charter  (sec.  2,  ch.  VII)  pro- 
vides that  "grading,  graveling,  and  planking,  macadamizing, 
or  paving  to  the  center  of  any  street  or  alley  .  .  .  shall  be 
chargeable  to  and  payable  by  the  lots  fronting  or  abutting 
upon  such  street  [or]  alley,  ...  to  the  amount  which  .  .  . 
[it]  .  .  .  shall  be  adjudged  ...  to  benefit  such  lots.*'  The 
i'ity  sought  to  charge  upon  plaintiff's  premises,  as  an  abutting 
owner,  a  proportionate  share  of  the  cost  of  this  improvement, 
under  the  power  conferred  by  this  section  of  its  charter.  Is 
plaintiff  such  an  owner  under  these  provisions  ?  An  examina- 
tion of  Aese  provisions  and  those  on  kindred  subjects  in  the 
charter  leads  us  to  the  opinion  that  it  was  intended  to  in- 
clude within  the  phrase  'lots  fronting  or  abutting  upon  such 
street  [or]  alley''  only  the  property  which  borders  on  the 
street  or  alley  being  improved.  Jenkins  v.  Rock  Co.  15  Wis. 
11 ;  1  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  224.  Since  plaint- 
iff's premises  did  not  border  on  Hadley  street,  no  liability 
could  attach  to  charge  her  premises  with  part  of  the  expense. 
Under  these  circumstances  she  was  not  an  interested  party  to 
the  proceeding  for  the  improvement  of  this  street  and  the 
payment  of  its  cost  by  abutting  owners,  and  she  therefore  can- 
not rely  on  any  defect  or  irregularity  in  the  proceeding  as  a 
ground  for  the  recovery  of  damages  for  injury  to  her  prem- 
ises.    The  liability  of  abutting  owners  for  a  proportionate 
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share  of  the  cost  of  such  improvements  gives  them  the  right 
to  insist  on  compliance  with  the  provisions  of  the  charter  to 
which  the  city  is  restricted  in  making  them.  A  failure  on 
the  part  of  a  city  to  follow  the  prescribed  course  of  procedure 
for  the  exercise  of  this  power  is  deemed  a  violation  of  tlie 
abutting  o^vner's  statutory  right,  and  constitutes  a  legal 
ground  for  the  recovery  of  damages  resulting  from  the  un- 
authorized acts  of  the  city.  This  has  been  repeatedly  ruled 
in  cases  before  this  court,  cited  in  the  recent  case  of  Wau- 
kesha V.  Randies,  120  Wis.  470,  98  N.  W.  237.  Since  no 
cause  of  action  can  arise  in  plaintiff's  favor  on  account  of 
any  failure  by  the  city  to  comply  with  these  charter  provis- 
ions, any  discussion  of  the  subject  of  a  reassessment  under 
the  statutes  in  cases  of  this  nature  is  imnecessary.  They 
obviously  cannot  apply,  for  plaintiff's  property  is  not  within 
the  assessing  district  of  this  improvement 

It  is  argued  that,  if  plaintiff  has  no  cause  of  action  upon 
this  ground,  she  has  a  cause  of  action  at  common  law  for  dam- 
ages caused  by  the  negligent  and  wrongful  conduct  of  the 
city's  ofBcers  and  agents  in  grading  and  excavating  the  street 
She  avers  that  the  grading,  excavating,  and  removing  of  the 
material  from  that  part  of  Hadley  street  bordering  on  the 
strip  of  lot  6  lying  between  her  premises  and  this  street  was 
carelessly  and  negligently  done  by  removing  the  earth  within 
the  street,  which  laterally  supported  the  border  strip  of  lot  6, 
to  the  depth  of  from  fifteen  to  twenty  feet,  causing  this  strip 
and  the  plaintiff's  premises  adjoining  it  to  subside  and  fall 
into  the  excavated  street,  and  undermine  the  foundations  of 
her  house  to  an  extent  which  necessitated  its  removal  to  pre- 
vent its  destruction  by  falling.  It  is  asserted  that  this  con- 
duct by  the  city's  representatives  was  an  imlawful  invasion  of 
her  property  rights,  and  resulted  in  a  taking  -of  her  property 
for  public  use,  for  which  compensation  should  be  made. 

In  respect  to  the  rights  of  adjoining  proprietors,  the  laying 
out  of  streets  and  the  opening  and  preparing  of  them  for 
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public  use  and  travel  are  municipal  functions,  within  the  cor- 
porate duties  of  municipalities,  as  distinguished  from  tibeir 
purely  public  or  governmental  duties,  imposed  on  them  as 
agents  of  the  government  In  the  performance  of  these  cor- 
porate duties  a  city  is  held  responsible  for  the  consequences 
of  any  unlawful  acts  of  its  officers  and  agents,  while  no  lia- 
bility attaches  "for  torts  committed  by  its  officers  in  the  dis- 
charge of  merely  public  or  governmental  duties."  This  dis- 
tinction in  responsibility  has  not  always  been  observed  in  the 
cases  cited  to  our  attention  as  ruling  this  case  under  the  con- 
flicting contentions  of  the  parties.  There  is  no  conflict  in  the 
adjudications  in  this  court  upon  the  proposition  that  the  care- 
less and  negligent  discharge  of  a  corporate  duty  by  the  city's 
officers  and  agents  renders  it  liable  for  the  proximate  dam- 
ages resulting  therefrom.  In  the  recent  case  of  Bttnker  v. 
Hudson,  122  Wis.  43,  99  K  W.  448,  the  cases  are  collected 
and  cited  to  this  doctrine.  See,  also,  Durkee  v.  Kenosha,  69 
Wis.  123,  17  N.  W.  677.  Other  cases  brought  to  our  atten- 
tion are  of  the  class  holding  that  municipalities  are  not  liable 
for  consequential  damages  resulting  to  property  from  raising 
or  lowering  the  grade  of  a  street,  and  that  such  grading  is 
not  a  taking  of  private  property  for  public  use,  within  the 
meaning  of  the  constitution,  if  the  municipality  act  under 
authority  of  law  in  making  the  change  of  grade,  and  exercise 
due  care,  unless  so  made  by  some  statute  or  constitutional 
provision.  This  doctrine  was  examined,  and  the  former  cases 
in  this  court  upon  the  question  affirmed,  in  Smith  v,  Eau 
Claire,  78  Wis.  467,  47  N.  W.  830,  and  Colclough  v.  Mil- 
waukee, 92  Wis.  182,  66  K  W.  1039. 

It  is  contended  by  respondent  that  this  case  comes  within 
the  principle  as  ruled  in  Alexander  v.  MilwavJcee,  16  Wis. 
247.  The  Alexander  Case,  however,  differs  widely  in  its 
facts  from  this  one.  •  That  was  an  action  to  recover  the  dam- 
ages resulting  from  the  action  of  the  water  which  it  was  al- 
leged was  driven  onto  complainant's  premises  by  the  winds 
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through  a  channel  cut  by  the  city  from  Lake  Michigan  to  the 
Milwaukee  river,  which  bordered  on  complainant^s  land.  In 
passing  opinion  on  this  case  the  court  says : 

"The  case  presents  the  simple  question  whether  appellant 
can  recover  for  such  consequential  damages  thus  resulting  to 
his  property  from  the  city  making  the  harbor  improvenjent, 
a  work  it  was  specially  authorized  to  do,  and  done  without 
any  negligence  and  in  a  proper  manner." 

It  was  held  that  no  part  of  the  premises,  under  the  facts 
of  the  case,  was  taken  for  public  use,  and  that  no  grounds 
of  liability  existed;  but  the  court  expressly  declares  that  it 
does  not  wish  "to  be  imderstood  as  asserting  the  doctrine  that 
there  must  be  an  actual  taking  or  appropriation  of  the  prop- 
erty itself  in  order  to  entitle  the  owner  to  compensation  for 
damages  done  him.  The  city  might  so  build  a  bridge,  or  open 
a  street,  or  excavate  a  canal  along  or  upon  a  lot,  only  appro- 
priating a  small  portion  of  it,  or  perhaps  none  of  the  land  it- 
self, and  yet  entirely  destroy  the  value  of  the  property  for  all 
purposes."  The  instant  case,  in  its  facts,  comes  witliin  the 
exception  so  distinguished  by  the  court,  and  cannot  be  held 
to  be  ruled  by  the  decision  of  that  case. 

As  appears  from  the  statement  of  facts,  the  defendant  city 
did  excavate  Hadley  street  to  the  depth  of  from  fifteen  to 
twenty  feet  adjacent  to  plaintiff's  premises,  and  this  caused 
a  considerable  part  of  her  land  to  subside  and  fall  into  the 
street.  A  municipality  has  the  undoubted  right  to  improve 
and  grade  its  streets  by  filling  up  or  excavating  the  natural 
surface  of  the  ground  within  the  street  limits,  but  the  exer- 
cise of  this  right  is  subject  to  the  qualification  that  in  the 
performance  of  this  duty  it  cause  no  unnecessary  damage  to 
an  adjoining  landowner,  resulting  from  a  want  of  ordinary 
care  in  making  the  improvement,  or  from  a  physical  invasion 
of  such  owner's  property,  thereby  depriving  him  of  it  and 
devoting  it  to  the  public  use.  The  removal  of  the  lateral  sup- 
port of  the  soil  of  premises  bordering  on  the  limits  of  a  high- 
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way,  in  making  highway  improvements,  to  the  extent  of  caus- 
ing a  substantial  part  of  the  adjoining  owner^s  land  to  sub^ 
side  and  fall  so  as  to  injure  the  premises  so  affected,  is  an 
actual  appropriation  of  the  soil  to  the  extent  of  such  injury, 
and  amounts  to  a  taking  of  it  for  public  purposes.  Such  con- 
duct of  a  municipality  is,  in  effect,  an  actual  taking  of  prop- 
erty, resulting  from  an  invasion  of  private  property  rights. 
We  perceive  no  valid  reason  for  exempting  municipalities 
from  responsibility  for  invasions  of  this  kind  when  perform- 
ing their  proprietary  functions  and  duties.  The  right  of  a 
landowner  to  have  his  property  protected  against  an  excava- 
tion which  will  cause  it  to  subside  is  a  part  of  his  property 
in  the  land,  alike  in  nature  and  importance  to  the  right  of 
user  or  of  exclusion,  and  a  deprivation  of  the  right  is  a  tak- 
ing of  property  as  much  as  an  actual  appropriation  of  the 
soiL 

Viewing  the  case  in  the  light  of  plaintiff's  rights  and  the 
corresponding  responsibilities  of  the  city,  it  must  follow  that 
the  acts  of  the  city  were  a  violation  of  her  right  by  a  physical 
invasion  of  her  premises  outside  the  limits  of  the  street,  and 
the  injury  suffered  by  her  was  the  direct  result  of  these  im- 
lawf ul  acts,  for  which  the  city  is  liable  in  its  corporate  ca- 
pacity. This  result  is  in  accord  with  the  cases  of  Pettigrew 
V.  EvansvUle,  26  Wis.  223,  and  Bunker  v.  Hudson,  122  Wis. 
43,  99  K".  W.  448.  In  the  former  case  the  city  was  held  liable 
for  invading  plaintiff's  rights  by  causing  the  water  collected 
in  the  street  to  be  conducted  onto  his  premises,  as  amounting 
to  a  taking  of  private  property  for  public  use.  In  the  latter 
ease  the  city  invaded  the  property  of  plaintiffs  by  placing 
earth  on  the  Jand  bordering  on  the  limits  of  the  highway  in 
constructing  an  embankment  for  the  improvement  of  the 
street.  In  passing  opinion  on  the  question  of  the  city's  lia- 
l)ility  under  the  circumstances  it  is  said:  "It  is  difficult  to 
conceive  a  plainer  case  for  corporate  liability.  In  grading 
the  street  the  city  was  doing  one  of  the  thinsrs  which,  as  a 
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municipal  corporation,  it  was  authorized  to  do.  That  work 
was  done  in  an  improper  and  negligent  manner,  so  as  to  in- 
vade the  right  of  the  plaintiffs,  not  as  members  of  the  public, 
but  as  adjoining  proprietors.  For  proximate  damages  thus 
caused  liability  results  according  to  principle,  and  without 
conflict  of  authority."  Cases  in  other  jurisdictions  support- 
ing this  view  are  O'Brien  v.  St.  Pduh  26  Minn.  331 ;  Elliott, 
Eoads  &  S.  §  495 ;  Schroeder  v.  Joliet,  189  lU.  48,  59  N.  E. 
550;  Steams  v.  Richmond,  88  Va.  992, 14  S.  E.  847. 

Our  attention  is  directed  to  the  fact  that  the  case  of  Badr 
cliff's  Ex'rs  V.  Mayor,  4  N.  Y.  195,  has  been  referred  to  and 
approved  by  this  court  in  its  decisions,  and  tibat  the  doctrine 
of  that  case  is  in  conflict  with  the  rule  holding  the  defendant 
liable  in  this  case.  True,  the  case  is  referred  to  and  approved 
as  supporting  the  decisions  of  the  cases  wherein  it  is  cited, 
but  these  cases  do  not  conflict  with  the  principle  applied  to 
the  instant  case.  In  so  far  as  the  Badcliff  Case  enunciates 
any  rule  in  conflict  therewith,  it  must  be  disregarded  and  dis- 
approved. We  are  not  unmindful  that  other  jurisdictions 
hold  that  damages  resulting  from  landslides  caused  by  excava- 
tions on  highways  in  the  course  of  improving  them  for  public 
use  are  purely  consequential,  and  not  recoverable  by  the 
owner.  We  find  the  doctrine  of  liability  under  such  circum- 
stances more  consonant  with  reason  and  justice,  and  therefore 
follow  it  in  this  case. 

The  court  submitted  two  questions  in  the  special  verdict, 
finding,  in  effect,  that  plaintiff  was  the  assignee  of  the  cause 
of  action  sued  on,  and  assessing  her  damages  at  the  sum  of 
$687.50.  After  verdict  and  before  judgment  defendant  moved 
to  set  aside  the  verdict  and  for  a  new  trial,  and  also  asked 
that  further  proceedings  in  the  action  be  stayed  and  a  reas- 
sessment be  ordered.  The  court  ordered  a  reassessment,  di- 
rected the  entry  of  an  interlocutory  judgment,  and  stayed  all 
proceedings  in  court,  and  held  in  abeyance  the  motions  to  set 
aside  the  verdict  and  for  a  new  trial.     Since  the  judgment 
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appealed  from  must  be  reversed  upon  the  grounds  stated  in 
the  opinion,  it  follows  that  the  case  must  be  remanded  with 
directions  that  the  order  directing  reassessment  be  vacated, 
and  that  the  court  proceed  to  pass  upon  the  motion  for  a  new 
driaL 
By  the  Court, — ^It  is  so  ordered. 

Upon  a  motion  for  a  rehearing  there  was  a  brief  for  the  re- 
spondent by  Carl  Runge,  city  attorney,  and  JB.  8.  Witte,  as- 
sistant city  attorney,  and  a  brief  for  the  appellant  by  C.  H, 
Hamilton. 

The  motion  was  denied  February  21,  1905. 

Eebwik,  J.,  took  no  part  in  the  decision  of  this  case. 


HArBWEB,  Respondent,  vs.  City  of  MrLWAUKEE,  Appellant. 
Haubnee,  Respondent,  vs.  City  of  Milwaukee  and  an- 
other. Appellants.    ' 

Octoher  22,  190i— February  21,  1905. 

(1)  Actions:  ConaoUdation:  Order  of  trial.  (2-7)  Municipal  corpo- 
rations: Special  assessments  for  street  improvements:  Validity: 
Reassessment:  Right  of  ahutting  owner  to  damages:  Milwau- 
kee  city  clutrter. 

1.  Refusal  to  consolidate  an  action  against  a  city  to  recover  for  In- 

jury to  plaintiff's  lot  by  the  cutting  down  of  the  street  in  front 
thereof  with  an  action  against  the  city,  its  treasurer,  and  the 
contractor,  to  set  aside  a  special  assessment  certificate  issued 
for  such  work  to  said  contractor,  and  for  other  relief,  Is  helfi 
not  to  have  been  error;  nor  was  It  error  to  direct  the  trial  of 
the  action  at  law  first,  immediately  followed  by  that  of  the  suit 
in  equity,  the  court  having  control  of  both  cases  at  the  same 
time. 

2.  An  assessment  by  the  board  of  public  works  of  the  benefits  and 

damages  to  abutting  lots  by  reason  of  the  grading  of  a  street  in 
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Milwaukee  was  made  without  separate  consideration  of  the 
several  lots,  although  they  were  very  differently  affected  by 
the  improvement;  it  was  not  made  at  the  time  of  viewing  the 
premises,  but  at  a  different  time  and  in  the  office  of  the  board; 
and  it  assessed  a  uniform  sum  per  front  foot  as  benefits  along 
the  whole  street,  and  awarded  no  damages  whatever  for  in- 
juries. Held,  that  under  the  city  charter  such  assessment  was 
void. 

3.  By  sec.  1210e,  Stats.  1898,  as  amended  by  ch.  354,  Laws  of  1903, 

a  reassessment  is  provided  for  in  every  case  where  a  special 
assessment  for  street  improvement  Is  held  invalid  by  reason  of 
defects  in  the  assessment  of  benefits  and  damages,  whether 
such  invalidity  be  determined  in  an  action  at  law  or  one  in 
equity. 

4.  The  amendment  to  sec.  1210e,  Stats.  1898,  by  ch.  354,  Laws  of 

1903,  whereby  a  reassessment  was  provided  for  in  legal  as  well 
as  in  equitable  actions,  was  applicable  to  actions  thereafter 
commenced,  although  the  assessments  complained  of  were  made 
prior  to  its  enactment. 

5.  Although  an  abutting  lotowner  has  no  right,  either  by  statute  or 

at  common  law,  to  recover  for  damage  to  his  land  resulting  from 
the  original  grading  of  the  street  done  lawfully  and  regularly, 
yet  where  the  city  falls  to  proceed  In  the  manner  prescribed  by 
law  It  becomes  liable  for  the  damage  proximately  caused  to 
such  owner  by  the  improvement. 

6.  The  right  of  the  lotowner  in  such  a  case  to  recover  for  the  dam- 

age to  his  land  could  not  be  taken  away  by  a  subsequent  amend- 
ment (ch.  354,  Laws  of  1903)  of  the  statute  relating  to  reassess- 
ment of  benefits  and  damages;  but  no  constitutional  right  of 
the  lotowner  is  invaded  by  the  provision,  in  such  subsequent 
statute,  for  a  reassessment  of  the  amount  of  benefits  which  he 
ought  to  pay  to  the  city,  and  a  reassessment  so  provided  for 
should  be  ordered  in  his  action  to  recover  for  the  damage,  upon 
the  original  assessment  being  held  Invalid. 

7.  If,  in  such  a  case,  relating  to  land  in  the  city  of  Milwaukee,  the 

benefits  as  ascertained  by  such  reassessment  are  less  than  the 
legal  damages  to  which  the  lotowner  is  entitled,  the  difference 
is  to  be  paid  to  him  out  of  the  proper  ward  fund. 

Appeals  from  judgments  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwig,  Judge.    Reversed. 

On  November  5,  1903,  the  plaintiff,  as  owner  of  lot  6  in 
block  13,  having  a  frontage  on  Fifth  street  of  fifty  feet,  com- 
menced this  action  at  law  in  the  superior  court  of  Milwaukee 
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county  to  recover  damages  for  cutting  down  the  street  in  front 
of  his  lot  and  thereby  injuring  his  premises.  The  complaint 
alleges,  among  other  things,  in  effect,  that  March  14,  1900, 
the  city,  by  ordinance,  permanently  established  the  grade  of 
Fifth  street  from  Burleigh  street  (being  the  street  next  soutli 
of  the  plaintiff's  lot)  north  to  King  street  and  beyond,  several 
blocks  north  of  the  plaintiff's  lot;  that  by  such  grade  the  center 
of  Auer  avenue  (being  the  first  street  north  of  plaintiff's  lot) 
was  twenty  feet  higher  than  the  center  of  Burleigh  street, 
and  the  south  line  of  Eing  street  (which  is  the  first  street 
north  of  Auer  avenue)  was  forty-three  and  one  half  feet 
higher  than  Burleigh  street;  that  May  19,  1902,  the  board 
of  public  works  recommended  the  grading  and  macadamizing 
of  Fifth  street;  that  July  14,  1902,  the  common  council,  by 
resolution,  directed  the  board  of  public  works  to  improve 
Fifth  street,  as  recommended,  from  Chambers  street  (being 
the  first  street  south  of  Burleigh  street)  to  Ring  street;  that 
August  25,  1902,  the  board  transmitted  to  the  common  coun- 
cil its  assessment  of  benefits  and  damages  to  the  lots  fronting 
on  Fifth  street  between  Chambers  street  and  Ring  street  by 
reason  of  such  improvement,  dated  August  15,  1902,  reciting 
that  it  viewed  the  premises  August  6,  1902,  and  that  the  ben- 
efits to  the  plaintiff's  lot  Xo.  6  were  $175  (that  is  to  say, 
$3.50  per  front  foot),  and  his  damages  nothing;  that  the  ben- 
efits to  each  and  all  the  lots  on  both  sides  of  Fifth  street  be- 
tween Burleigh  street  and  Ring  street  were  assessed  therein 
at  $3.50  per  front  foot,  and  no  damages  were  assessed  to  any 
of  said  lots ;  that  such  assessment  was  unlawful,  arbitrary,  and 
not  made  on  view  of  the  premises,  nor,  as  to  the  effect  of  the 
grading,  as  to  each  lot  or  piece  of  land  separately,  but  was 
falsely  and  arbitrarily  made,  as  mentioned,  at  the  office  of 
the  board,  without  personal  inspection,  and  without  consid- 
ering the  damage  to  the  lots,  respectively,  and  such  assess- 
ment was  based  solely  upon  the  cost'  of  the  improvement  per 
front  foot ;  that  the  board  well  knew  that  the  plaintiff's  lot 
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would  be  injured  at  least  to  the  extent  of  the  special  assess- 
ment certificate  to  be  issued  thereon,  and  for  such  injury  no 
<5onsideration  or  allowance  was  made;  that  the  original  sur- 
face of  the  center  line  of  Fifth  street  between  Burleigh  and 
Ring  streets  varies  more  than  forty-two  feet  from  a  level ;  that 
on  the  east  line  of  Fifth  street  such  variation  is  more  than 
thirty-seven  feet,  and  on  the  west  line  of  such  street  such  vari- 
ation is  43.49  feet;  that  the  grading  of  Fifth  street  in  ques- 
tion varies  from  the  fill  of  five  or  six  feet  to  a  cut  of  from  ten 
to  twelve  feet  along  various  parts  thereof,  but  that  the  board 
made  a  uniform  assessment  of  benefits  of  $3.50  per  front  foot, 
and  awarded  nothing  for  damages  or  injury;  that  August  30, 
1902,  the  common  council  adopted  such  assessment,  and  there- 
after let  the  contract  for  such  improvement  to  the  contractor, 
the  defendant  Froemming  in  the  equity  suit  hereinafter  men- 
tioned, under  and  in  pursuance  of  said  assessment,  and  by  the 
authority  and  direction  of  the  city  he  proceeded  to  do  the 
work ;  that  such  work  was  so  negligently  and  improperly  per- 
formed that  the  plaintiff's  approach  to  his  lot  along  the  entire 
front  was  blocked  and  shut  off  by  a  vertical  wall  of  earth  from 
eight  to  ten  feet  in  height,  to  the  plaintiff's  great  damage; 
that  the  cost  of  cutting  and  filling  in  front  of  the  plaintiff's 
lot  was  $79.80,  and  all  other  fifty-foot  lots  varied  from  $4.20 
•  to  $86.70.    Judgment  is  prayed  for  $2,000  as  damages. 

On  January  21,  1904,  the  defendant  answered  such  com- 
plaint by  way  of  admissions,  denials,  and  counter  allegations. 
February  13,  1904,  the  plaintiff  commenced  an  action  in  the 
circuit  court  to  annul  the  assessment  certificate,  and  to  cancel 
and  set  aside  the  same,  and  for  an  injunction.  June  4,  1904, 
the  defendant  served  its  answer  in  such  equity  suit  so  pending 
in  the  circuit  court.  June  10,  1904,  the  action  at  law  was 
called  for  trial  in  the  superior  court  Thereupon  the  defend- 
ant asked  leave  to  amend  its  answer,  setting  up  the  pendency 
of  the  equitable  action  in  the  circuit  court,  and  asked  that  the 
venue  of  the  action  at  law  be  changed  to  the  circuit  court  for 
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the  convenience  of  witnesses,  under  subd.  3,  sec.  2622,  Stats- 
1898.  The  plaintiff  objected  to  such  change  of  venue,  and 
offered  to  accept  the  'amended  answer  and  to  proceed  to  trial 
at  once ;  and  thereupon  the  defendant  amended  its  answer  in 
the  action  at  law  by  alleging  the  pendency  in  the  circuit  court 
of  the  equity  suit  against  the  city  and  its  treasurer  and  one 
Fpoemming,  the  contractor.  The  court  then  stated  that  both 
cases  ought  to  be  tried  by  the  same  judge ;  that  the  party  who 
was  ready  was  entitled  to  proceed  with  his  case  first  It  waa 
then  stipulated  in  open  court  that  the  venue  of  the  equity 
suit  be  changed  to  the  superior  court  for  trial  as  soon  as  an 
order  to  that  effect  could  be  made.  The  court  then  directed 
counsel  to  proceed  with  the  trial  of  the  action  at  law,  which 
had  already  been  called.  The  defendant  then  expressed  a  de- 
sire to  try  the  equity  suit  first,  to  which  the  plaintiff  objected ; 
and  the  court  concluded  to  try  the  law  case  first,  and  then  dis- 
pose of  the  equity  case  afterwards.  Thereupon  the  court  and 
jury,  without  objection,  viewed  the  premises.  The  defend- 
ant then  asked  that  the  cases  be  tried  together  and  consoli- 
dated, which  motion  was  denied,  and  the  court  stated  that  the 
cases  would  be  tried  together — ^that  is,  the  trial  of  the  equity 
case  would  follow  the  trial  of  the  law  case, — with  which  the 
defendant's  attorney  expressed  himself  satisfied. 

Thereupon  the  action  at  law  was  tried  on  the  10th  and 
13th  of  June,  1904,  and  at  the  close  of  the  trial  the  jury  re- 
turned a  special  verdict  to  the  effect  (1)  that  the  property  of 
the  plaintiff  was  depreciated  in  value  by  the  grading  of  Fifth 
street;  (2)  that  the  difference  in  value  of  such  property  im- 
mediately before  and  immediately  after  such  grading  was 
$200.  Such  verdict  was  filed  June  14,  1904.  June  13, 1904, 
the  same  court  and  judge  entered  upon  the  trial  of  the  equity 
suit.  June  18,  1904,  the  court  ordered  judgment  on  the  spe- 
cial verdict  in  the  abtion  at  law  for  $200,  with  costs  and  dis- 
bursements to  be  taxed.  July  2,  1904,  the  defendants  moved 
for  a  stay  of  proceedings  therein,  and  that  the  court  order  a 
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reassessment,  and  the  same  was  denied,  to  "v^hich  the  defend- 
ants excepted.  July  6, 1904,  judgment  was  entered,  filed,  and 
docketed  on  such  verdict  for  the  amount  stated.  July  7, 1904, 
the  same  court  filed  its  findings  of  fact  and  conclusions  of 
law,  based  upon  the  same  evidence  as  in  the  action  at  law, 
and  the  facts  found  are  substantially  as  alleged  in  the  com- 
plaint in  the  action  at  law,  and  above  stated;  and,  in  addi- 
tion, the  court  found  to  the  effect  (11)  that  the  plaintiff's  lot 
was  not  benefited  by  such  grading  and  improvement  of  Fifth 
street,  in  excess  of  the  injury  to  his  premises,  but,  on  the  con- 
trary, such  injury  was  in  excess  of  all  benefits  derived  there- 
from; (12)  that  the  contractor  completed  his  work  imder  the 
contract,  and  the  city  issued  and  delivered  to  him  a  certificate 
.of  the  board  of  public  works  for  the  work  so  performed,  which 
certificate  was  a  lien  upon  the  plaintiff's  lot,  but  that  the  con- 
tractor had,  before  the  commencement  of  this  action  and  ser\'- 
ice  of  the  injunctional  order  herein,  in  good  faith  and  for 
value  received,  duly  sold,  assigned,  and  transferred  the  same, 
and  all  his  right,  title,  and  interest  therein,  to  a  third  person, 
unknown  to  the  court,  in  whose  hands  the  same  now  is. 

As  conclusions  of  law  the  court  found,  in  effect,  (1)  that 
the  assessment  of  benefits  and  damages  was  wholly  arbitrary 
and  without  authority  of  law,  and  was  illegal  and  void; 
(2)  that  the  city  and  the  contractor  were  without  jurisdiction 
to  grade  and  improve  the  street  as  prescribed  by  the  resolu- 
tion of  the  common  council;  (3)  that  the  damages  sustained 
by  the  plaintiff  by  reason  thereof  were  in  excess  of  any  ben- 
efit derived  therefrom;  (4)  that  the  certificate  issued  to  the 
contractor  was  so  issued  without  authority,  and  was  void,  and 
should  be  delivered  up  for  cancellation ;  (5)  that  the  city  and 
its  treasurer  should  be  permanently  restrained  from  selling, 
or  offering  or  attempting  to  sell,  the  plaintiff's  property  by 
reason  of  such  certificate  or  any  proceedings  under  said  assess- 
ment; (6)  that  the  plaintiff  was  entitled  to  judgment  for  a 
permanent  injunction  against  the  city  and  its  treasurer,  and 
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that  the  certificate  be  declared  null  and  void,  together  with 
costs  and  disbursements  to  be  taxed, — and  ordered  judgment 
to  be  entered  accordingly.  Judgment  was  so  entered  July  7, 
1904,  and  on  the  same  day  the  city  and  its  treasurer  brought 
this  appeal ;  and  the  city  also  on  the  same  day  appealed  from 
the  judgment  so  entered  in  the  action  at  law. 

For  the  appellants  there  were  briefs  by  Carl  Runge,  city 
attorney,  and  K,  8.  Witte,  assistant  city  attorney,  and  oral 
argument  by  Mr.  Witte, 

For  the  respondent  there  were  briefs  by  Hamilton,  Van 
Wyck  £  Silber,  and  oral  argument  by  (7.  H.  Hamilton^  and 
Howard  Yan  WycJc. 

The  following  opinion  was  filed  December  13,  1904: 

Cassoday,  C.  J.  1.  Error  is  assigned  because  the  court 
refused  to  consolidate  the  action  at  law  wdth  the  suit  in 
equity,  and  also  refused  to  try  the  equity  suit  first.  No  such 
question  was  suggested  until  after  the  superior  court  had  en- 
tered upon  the  trial  of  the  action  at  law,  nor  izntil  after  the 
city  had  asked  and  obtained  leave  to  amend  its  answer,  setting 
up  the  pendency  of  the  suit  in  equity  in  the  circuit  court,  and 
the  city  had  sought  and  failed  to  have  the  venue  in  the  action 
at  law  changed  to  the  circuit  court,  and  the  venue  in  the  equity 
suit  had,  by  stipulation,  been  changed  to  the  superior  court. 
What  occurred  in  respect  to  the  matter  is  fully  set  forth  in 
the  foregoing  statement,  and  need  not  be  here  repeated.  Tho 
action  at  law  was  simply  for  damages,  and  against  the  city 
alone.  The  suit  in  equity  was  against  the  city,  its  treasurer, 
and  the  contractor,  and  the  prayer  was  for  different  relief. 
The  court  had  stated  that  the  two  "cases  ought  to  be  tried  by 
one  and  the  same  judge."  The  court  fully  appreciated  the 
close  relationship  between  the  two  cases,  and  entered  upon  the 
trial  of  the  suit  in  equity  immediately  upon  the  action  at  law- 
being  submitted  to  the  jury.  Of  course,  the  court  had  control 
of  the  verdict,  and  so  of  both  cases  at  the  same  time.     Tin* 
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order  in  which  they  should  be  tried  was  certainly  within  the 
discretion  of  the  trial  court.  Sees.  2647,  2844,  Stats.  1898. 
The  fact  that  the  action  at  law  was  first  tried  did  not  prevent 
the  court  from  doing  justice  to  the  parties  in  both  cases.  We 
find  no  reversible  error  in  refusing  to  consolidate  the  two  ac- 
tions, nor  in  trying  the  action  at  law  before  the  suit  in  equity. 

2.  It  is  found  by  the  court,  in  addition  to  what  is  stated 
above,  and  is  undisputed,  that^the  excavation  in  front  of  the 
plaintiff's  lot  was  from  six  to  ten  feet,  leaving  a  vertical  wall 
of  earth  of  that  height  along  the  entire  front  thereof ;  that  all 
the  lots  fronting  on  the  street  in  question,  between  Burleigh 
street  and  Ring  street,  except  one  lot  250  feet  north  of  the 
plaintiff's  lot,  were  assessed  at  a  uniform  rate  per  front  foot; 
that  the  estimated  expense  of  grading  the  several  lots  having 
a  frontage  of  fifty  feet  varied  from  $4.20  to  $86.70 ;  that  such 
expense  in  front  of  the  plaintiff's  lot  was  $79.80 ;  that  in  mak- 
ing the  assessment  the  several  lots  were  not  separately  consid- 
ered and  benefits  and  damages  assessed  to  each  lot;  that  the 
assessment  was  not  made  at  the  time  of  viewing  the  premises, 
but  at  a  different  time  and  at  the  office  of  the  board ;  that  the 
grade  of  the  street  in  question  varied  from  a  fill  of  six  feet 
to  a  cut  of  twelve  feet,  along  various  parts  thereof ;  and  that 
the  board  made  a  uniform  assessment  of  $3.50  as  benefits  per 
front  foot  along  the  entire  line  of  the  street  in  question,  and 
awarded  no  damages  for  injury  whatsoever.  Under  the  de- 
cisions of  this  court,  construing  the  charter  of  the  city,  there 
can  be  no  question  but  that  such  assessment  was  void.  Kers- 
ten  V,  Milwaukee,  106  Wis.  200,  81  K  W.  948,  1103 ;  San- 
derson V.  Herman,  108  Wis.  662,  666-668,  84  K  W.  890,. 
85  N.  W.  141 ;  Friedrich  v.  Milwaukee,  114  Wis.  304,  90 
K  W.  174;  8.  C.  118  Wis.  254,  95  K  W.  126.  This  seems 
to  be  conceded  by  counsel. 

3.  Error  is  assigned  because  the  court,  prior  to  the  entry 
of  judgment  in  either  case,  refused  to  grant  a  stay  of  pro- 
ceedings and  order  a  reassessment,  as  prescribed  by  sec.  1210e^ 
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Stats.  1898,  as  amended  by  ch.  364,  Laws  of  1903.  Whether 
such  ruling  was  right  is  the  important  question  in  this  case. 
Prior  to  that  amendment  that  section  provided  that : 

"If  in  any  action  to  set  aside  any  special  assessment  against 
property  for  any  of  the  purposes  mentioned  in  section  1210d 
[which  includes  street  improvement],  or  to  set  aside  any  spe- 
cial assessment  certificate  .  .  .  the  court  determine  that  such 
assessment  is  invalid  by  reason  of  a  defective  assessment  of 
benefits  and  damages,  it  shall  stay  all  proceedings  in  such  ac- 
tion until  a  new  assessment  thereof  be  had  in  the  manner  here- 
inafter mentioned;  .  .  .  When  the  amount  to  be  assessed 
against  the  plaintiff's  property  has  been  finally  determined 
by  an  assessment  of  benefits  and  damages  which  the  court 
shall  hold  to  be  valid,  or  when  an  appeal  is  taken,  the  court 
shall  make  an  order  requiring  the  plaintiff  to  pay  into  court, 
within  a  time  to  be  fixed  by  such  order,  for  the  benefit  of  the 
parties  entitled  thereto,  the  amount  which,  based  upon  such 
valid  new  assessment,  he  ought  justly  to  pay,  or  which  should 
be  justly  assessed  against  the  property  in  question ;  upon  com- 
pliance with  said  order  judgment  shall  be  entered  for  the 
plaintiff  witl^  costs.  If  the  plaintiff  fails  to  comply  with  such 
order  the  action  shall  be  dismissed  with  costs." 

In  obedience  to  that  section  it  was  held  by  this  court  three 
years  prior  to  that  amendment,  in  effect,  that  the  remedy  by 
appeal  to  the  circuit  court  for  such  illegal  assessment,  pro- 
vided by  the  charter  of  Milwavkee^  was  not  exclusive,  but  that, 
the  a^rieved  party  might  resort  to  a  court  of  equity.  Kers- 
ten  V.  Milwaukee,  106  Wis.  200,  206,  81  N.  W.  948,  950, 
1103.  In  that  case  it  was  also  held  that  "where,  in  an  action 
to  set  aside  a  special  assessment  for  street  improvements,  the 
assessment  is  held  invalid  by  reason  of  defects  in  the  assess- 
ment of  benefits  and  damages,  it  is  the  duty  of  the  court, 
under  sec  1210e,  Stats.  1898,  to  stay  proceedings,  so  far  as 
relates  to  the  assessment  of  benefits  and  damages,  order  a  re- 
assessment, and  make  payment  of  the  amoimt  finally  deter- 
mined a  condition  of  judgment"  That  was  followed  by  San- 
derson V.  Eerman,  108  Wis.  662,  666-668,  84  N.  W.  890,  85 
Vol.124— 11 
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N.  W.  141,  decided  two  years  prior  to  the  amendment  men- 
tioned. Each  of  those  cases  was  in  equity  to  set  aside  a  spe- 
cial assessment  against  property  for  a  purpose  mentioned  in 
sec.  1210dj  as  mentioned  in  sec.  1210e^  Stats.  1898.  In  each 
of  those  cases  the  right  to  a  stay  of  proceedings  and  a  reassess- 
ment was  expressly  sanctioned.  In  Friedrich  v.  MUwauJcee, 
114  Wis.  304,  90  X.  W.  174,  a  complaint  for  damages  on  ac- 
count of  such  illegal  assessment  was  sustained,  and  no  reas- 
sessment was  ordered,  because  it  was  on  demurrer  and,  as 
there  stated,  the  cause  of  action  alleged  or  sought  to  be  al- 
leged was  not  in  equity  to  enforce  a  reassessment  under  the 
statutes  (sees.  1210d^-1210/,  Stats.  1898),  as  in  the  two  cases 
just  mentioned.  That  decision  in  Friedrich  v.  Milwaukee 
was  made  by  this  court  more  than  a  year  prior  to  the  enact- 
ment of  ch.  354,  Laws  of  1903.  Subsequently  that  case  was 
tried  on  the  merits,  and  a  judgment  for  damages  in  favor  of 
the  plaintiff  was  affirmed  by  this  court.  Friedrich  v.  Mil- 
waukee, 118  Wis.  254,  258,  95  N.  W.  126.  That  case  was 
argued  in  this  court  two  weeks  prior  to  that  enactment,  and 
^lecided  four  days  after  that  act  went  into  effect.  Obviously 
the  decisions  mentioned  led  to  the  enactment.  One  of  the 
purposes  of  that  act  was  to  make  the  statutes  apply  to  actions 
at  law  as  well  as  suits  in  equity.  And  so  it  prefixes  to  sec. 
1210e  a  provision  which  declares  that: 

"If  in  any  action  at  law  for  the  recovery  of  damages  aris- 
ing from  a  failure  to  make  a  proper  assessment  of  benefits  and 
damages,  as  provided  by  law,  or  failure  to  observe  any  pro- 
visions of  law,  or  because  of  any  act  or  defect  in  any  proceed- 
ing in  which  benefits  and  damages  are  assessed,"  etc.  Ch.  354, 
Laws  of  1903. 

That  is  followed  by  what  is  quoted  from  sec.  1210«,  above, 
and  also  other  provisions  of  that  section.  By  sec.  1210e,  as 
thus  amended,  a  complete  scheme  for  reassessment  was  pro- 
vided in  every  case  where  the  special  assessment  for  street  im- 
provement was  held  to  be  invalid  by  reason  of  defects  in  the 
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assessment  of  benefits  and  dainages — ^whether  such  invalidity 
be  determined  in  an  action  at  law  or  in  equity.  In  other 
words,  the  ri^t  to  a  reassessment  when  such  invalidity  was 
determined  in  an  action  in  equity,  as  held  in  Kersten  v.  Mil- 
wankee  and  Sanderson  v.  Hermcmj  supra,  was,  by  the  statute, 
as  amended  by  ch.  354,  Laws  of  1903,  also  given  when  such 
invalidity  is  determined  in  an  action  at  law. 

4,  It  is  claimed  that  the  amendment  was  not  retroactive, 
and  hence  did  not  apply  to  either  of  the  cases  at  bar.  That 
chapter  went  into  effect  more  than  six  months  prior  to  the 
ciMnmencement  of  the  action  at  law,  and  nearly  nine  months 
prior  to  the  commencement  of  the  suit  in  equity.  True,  the 
assessments  complained  of  were  made  prior  to  that  enact- 
ment. But,  as  indicated,  the  act  merely  extended  the  remedy 
by  reassessment  which  previously  existed  when  such  invalids 
ity  was  determined  in  an  action  in  equity  to  the  cases  in  which 
such  invalidity  is  determined  in  an  action  at  law.  It  did  not 
undertake  to  destroy  or  impair  any  substantial  right.  By  its 
terms  it  applied  "in  any  action  at  law"  or  in  equity  therein 
prescribed,  and  hence  applied  to  the  cases  at  bar. 

5.  But  it  is  claimed  that  the  damage  to  the  plaintiff's  lot 
by  reason  of  the  wrongful  acts  complained  of  gave  to  the 
plaintiff  a  right  of  action  against  the  defendant,  which,  under 
rhe  constitutions — state  and  federal — could  not  be  divested  or 
impaired  by  subsequent  legislation.  Sees.  9,  13,  art  I,  Const. 
Wis. ;  sec.  1,  art.  XIV,  Const.  U.  S.  Moreover,  it  is  claimed 
that  such  right  is  not  preserved  by  the  statute  in  question,  nor 
l>y  the  city  diarter,  and  that  there  is  no  provision  for  paying 
an  award  in  the  lotowner's  favor  in  case  of  an  appeal.  Of 
course,  the  provisions  of  the  charter  of  Milwaukee  are  to  be 
considered  in  connection  with  the  statutes  mentioned.  Neither 
the  charter  nor  the  statute  attempts  to  deprive  the  lotowner  of 
any  damages  in  excess  of  the  benefits,  and  hence  they  are  not 
objectionable  on  that  ground.  Norwood  v.  Baker,  172  TJ.  S. 
269, 19  Sup.  Ct.  187;  Lathrop  v.  Racine,  119  Wis.  461,  47 \ 
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97  N.  W.  192.  Thus  in  the  chapter  of  the  charter  on  "Tak- 
ing Property  for  Streets  and  Other  Purposes"  it  is  provided 
that: 

"If  the  total  amount  -of  damages  as  assessed,  exceeds  the 
total  amount  of  benefits  as  assessed,  the  excess  of  such  dam- 
ages shall  be  chargeable  to  and  paid  out  of  the  general  city 
fund  and  the  ward  funds  of  the  wards  in  which  the  lands  pro- 
posed to  be  taken  are  situated,  in  equal  proportions."  Sec.  6, 
ch.  VI. 

And  again  that  chapter  provides  that : 

"If  the  damages  to  any  person  be  greater  than  the  benefits 
received,  or  if  the  benefits  be  greater  than  the  damages ;  in 
either  case  the  board  shall  strike  a  balance,  and  carry  the  dif- 
ference forward  to  another  column  so  that  the  assessment  will 
show  what  amount  is  to  be  received  or  paid  by  sxwh  owner  or 
owners  respectively,  and  the  difference  only  shall  in  any  case 
be  collected  of  them  or  payable  to  them"    Sec.  8,  ch.  VI. 

It  also  gives  to  the  lotowner  the  right  to  appeal  from  such 
assessment  to  the  circuit  court,  upon  giving  the  notice  and 
bond  prescribed,  and  provides  that  if  upon  the  trial  in  the 
circuit  court 

"the  benefits  assessed  by  the  said  board  of  public  works  shall 
be  diminished,  or  the  damages  so  assessed  shall  be  increased, 
then  and  in  either  case  the  appellant  shall  recover  costs  on 
such  appeal,  otherwise  the  city  shall  recover  costs.  When 
the  jury  shall,  by  their  verdict,  award  damages  to  the  owner 
of  any  lot  or  part  of  a  lot,  and  judgment  shall  have  been  ren- 
dered upon  such  verdict,  the  said  city  shall  pay  the  amount 
of  such  judgment,  and  the  costs,  if  any,  recovered  therewith. 
.  .  .  And  in  case  the  appellant  shall  succeed,  the  difference 
between  the  amount  assessed  and  the  amount  finally  adjudgeu 
shall  be  chargeable  to  and  paid  out  of  the  proper  ward  fund." 
Sec.  14,  ch.  VI. 

So  in  the  chapter  of  the  charter  on  "City  Improvements 
and  Special  Assessments"  it  is  provided  that  "the  grading 
.  .  .  shall  be  chargeable  to  and  payable  by  the  lots  fronting 
or  abutting  upon  such  streets  ...  to  the  amoimt  which  such 
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grading  .  .  .  shall  be  adjudged  by  said  board  to  benefit  sucli 
lotB."  Sec.  2,  eh.  Vll.  The  same  section  provides  for  pay- 
ing certain  expenses  out  of  the  ward  fund.  That  chapter  then 
prescribes  the  proceedings  essential  in  "grading  or  improv- 
ing streets."  Sec.  6,  ch.  VIL  It  then  provides  for  the  "as- 
sessment of  benefits  for  street  work"  on  lots  abutting  thereon, 
"taking  into  consideration  in  each  case  any  injury  which  in 
the  opinion  of  the  board  may  result  to  each  lot  or  piece  of 
land  from  such  improvement ;  and  in  case  the  benefits,  in  their 
opinion^  amount  to  less  than  the  cost  of  the  improvement, 
the  balance  shall  be  paid  out  of  the  ward  fund  of  the  ward 
or  wards  in  which  such  improvement  is  made."  Sec.  7, 
ch.  VII.  The  next  section  provides  for  compensation  to  lot- 
owners  for  change  of  grade,  and  assessments  therefor,  and 
provides  that  "the  excess  of  the  said  damages^  costs  and 
charges  aver  the  benefit?  assessed,  as  provided  in  the  preced- 
ing section,  shall  be  paid  out  of  the  ward  funds  of  the  ward 
or  wards  in  which  such  improvement  and  alteration  of  grade 
shall  be  made."  Sec.  8,  ch.  VII.  That  chapter  then  gives  to 
the  lotowner  the  right  to  appeal  from  such  assessments  to  the 
circuit  court  upon  giving  the  notice  and  bond  prescribed; 
and  then  declares  that : 

"Such  appeal  shall  not  affect  the  rights  of  the  contractor, 
or  the  proceedings  in  reference  to  his  contract,  but  the  certifi- 
cate against  the  lot  or  parcel  of  land  in  question  shall  be  given 
as  if  no  appeal  had  been  taken ;  and  in  case  the  appellant 
shall  succeed,  the  difference  between  the  amount  charged  in 
the  certificate  and  the  amount  of  the  benefit  finally  adjudged, 
shaD  be  paid  by  the  city  out  of  the  proper  ward  fund,  to  the 
appellant,  but  not  until  he  shall  have  done  the  work  in  ques- 
tion, or  have  paid  the  certificate  issued  for  doing  the  same. 
The  amount  assessed  by  the  board  of  public  works,  or  finally 
adjudged  on  appeal,  for  damages,  costs  and  charges  arising 
from  an  alteration  of  the  grade,  in  excess  of  the  amount 
charged  against  property  deemed  benefited,  shall  be  paid  by 
the  city  out  of  the  proper  ward  fund,  to  the  person  or  persons 
thereto  entitled,"  as  therein  provided.     Sec.  11,  ch.  VII. 
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It  is  true  that  the  charter  provides  that  such  appeal  shall 
be  the  lotowner's  only  remedy  for  such  damages.  Sec.  15, 
ch.  VI ;  sec.  12,  ch.  VII.  "  But  such  provisions  in  the  charter 
could  not  prevent  the  legislature  from  providing  otherwise,  as 
they  did  by  sec.  12106,  Stats.  1898,  as  held  by  this  court  in 
the  cases  cited.  Kersten  v.  MilwavJcee^  106  Wis.  200,  81 
N.  W.  948,  1103 ;  Swnderson  v.  Herman,  108  Wis.  662,  84 
K  W.  890,  85  N:  W.  141.  In  those  cases  it  was  held  that 
the  right  to  appeal  given  to  the  lotowner  by  the  city  charter 
was  not  exclusive,  but  that  the  person  aggrieved  might  resort 
to  a  court, of  equity;  and  now,  under  ch.  354,  Laws  of  1903, 
he  may  resort  to  reassessment  in  a  court  of  law.  As  alread^y 
indicated,  the  statute  declared  before  and  since  that  amend- 
ment, in  eflfect^  that  when 

"an  assessment  of  benefits  and  damages"  has  been  held  to  be 
valid  by  the  court,  "or  when  an  appeal  is  taken,  the  court 
shall  make  an  order,  requiring  the  plaintiff  to  pay  into  court, 
.  .  .  for  the  benefit  of  the  parties  entitled  thereto,  the  amount 
which,  based  upon  such  valid  new  assessment,  he  ought  to 
justly  pay,  or  which  should  be  justly  assessed  against  the 
property  in  question ;  upon  compliance  with  said  order  judg- 
ment shall  be  entered  for  the  plaintiff  with  costs.  If  the 
plaintiff  fails  to  comply  with  such  order  the  action  shall  be 
dismissed  with  costs." 

It  wiU  be  observed  that  the  lotowner  is  only  required  to 
pay  into  court  the  amount  he  ought  justly  to  pay  according  to 
such  new  and  valid  assessment,  and  that  such  payment  is  to 
be  for  the  benefit  of  such  parties  as  the  court  may  adjudge  to 
be  entitled  thereto.  Of  course,  the  rights  of  the  contractor 
are  to  be  considered,  the  same  as  though  the  lotowner  had  ap- 
pealed to  the  circuit  court  from  the  assessment  under  sec.  11, 
ch.  VII  of  the  charter,  mentioned  above.  So  the  money  so 
paid  into  court  is  to  be  finally  disposed  of  by  the  court,  sitting 
as  a  court  of  equity,  to  the  parties  entitled  thereto.  The 
amount  finally  adjudged  for  damages,  costs,  and  charges,  ^'in 
excess  of  the  amount  charged  against  property  deemed  bone- 
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fited,  shall  be  paid  by  the  city  out  of  the  proper  ward  fimd, 
to  the  person  or  persons  thereto  entitled/'  the  same  as  though 
the  omier  had  appealed  to  the  circuit  court^  under  the  section 
of  the  charter  last  cited.  Where  a  municipality  is  thus  made 
liable  to  the  lotowner  for  any  damages  sustained  in  excess  of 
such  benefits,  the  taxable  property  of  such  municipality  con- 
stitutes a  pledge  or  fund  to  which  the  owner  may  resort  for 
payment  in  the  manner  prescribed  by  the  statute.  Norton  v. 
Peck,  3  Wis.  714,  724;  Brock  v.  Eishen,  40  Wis.  674;  Smea- 
ton  V.  Martin,  57  Wis.  364,  15  N.  W.  403,  and  cases  there 
cited;  Smith  v.  Gould,  59  Wis.  641,  18  N.  W.  457 ;  State  v. 
Hague,  71  Wis.  390,  36  N.  W.  860 ;  State  ex  rel  Burbank  v. 
Superior,  81  Wis.  664,  51  N.  W.  1014.  We  perceive  no  in- 
vasion of  the  plaintiff's  supposed  constitutional  right  to  dam- 
ages by  reason  of  such  proposed  reassessment  We  must  hold 
that  the  court  improperly  refused  to  stay  proceedings  and  di- 
rect a  reassessment  as  prescribed  by  sec.  12106^  as  amended 
by  ch.  354,  Laws  of  1903. 

By  the  Court. — Both  of  the  judgments  of  the  superior 
court  of  Milwaukee  county  are  reversed,  and  the  causes  are 
both  remanded  for  further  proceedings  as  indicated  in  this 
opinion. 

The  appellants  moved  for  a  rehearing.  The  motion  was 
denied  February  21,  1906,  and  the  following  opinion  was 
filed: 

Cassodat,  C.  J.  The  fifth  subdivision  of  the  opinion  filed 
in  this  case  is  not  as  explicit  as  it  should  have  been.  It  seems 
to  have  misled  counsel  on  both  sides.  This  may  be  the  result 
of  a  failure  to  appreciate  that  what  was  said  in  that  portion 
of  the  opinion  was  by  way  of  answering  the  contention  that 
the  plaintiff's  right  to  damages  was  not  preserved  by  sec. 
12106,  Stats.  1898,  as  amended  by  ch.  364,  Laws  of  1903, 
^'nor  by  the  city  charter,"  the  ^'provisions"  of  which  were  "to 
l>e  considered  in  connection  with  the  statutes  mentioned." 
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The  several  provisions  of  the  charter  quoted  in  the  opinion 
were  merely  to  indicate  the  general  scope  and  statutory  policy 
as  to  benefits  and  damages  to  the  abutting  lotowner  when  the 
city  had  proceeded  regularly  as  prescribed  by  the  statutes. 
The  statement  in  the  opinion  that  '^neither  the  charter  nor 
the  statute  attempts  to  deprive  the  lotowner  of  any  damages 
in  excess  of  the  benefits"  does  not  mean  that  it  confers  any 
right  to  such  damages  which  did  not  exist  at  the  time  of  the 
enactment  of  ch.  354,  Laws  of  1903.  Certainly  none  are 
given  either  by  statute  or  common  law  in  case  of  original 
grading  done  lawfully  and  regularly.  In  this  case  the  city 
did  not  proceed  regularly,  as  prescribed  by  law,  and  hence 
for  that  reason  became  liable  for  the  consequential  damages 
proximately  caused  by  the  improvement.  Drummond  v.  Eau 
Clavre,  85  Wis.  556,  55  N.  W.  1028 ;  Jorgenson  v.  Superior, 
111  Wis.  561,  87  K  W.  565 ;  Friedrich  v.  Milwaukee,  114 
Wis.  304,  90  N.  W.  174;  Bunker  v.  Hudson,  122  Wis.  43, 
99  N.  W.  452,  and  cases  there  cited;  Damkoehler  v.  Milwau- 
kee, ante,  p.  144,  101  N.  W.  707.  The  plaintiff's  right  to 
such  damages  could  not  be  taken  away  by  the  subsequent 
amendment  of  sec.  1210e^  Stats.  1898,  by  ch.  354,  Laws  of 
1903,  although  it  could  provide  for  a  reassessment  of  the 
amount  of  benefits  secured  to  the  lotowner,  and  which  he 
ought  to  pay  to  the  city.  If,  when  so  ascertained,  they  are 
less  than  the  legal  damages  to  which  the  plaintiff  is  entitled, 
the  ward  funds  of  the  ward  in  which  the  improvement  is 
made  are  clearly  liable  for  the  excess.  Sec  7,  ch.  VII,  Mil- 
waukee Charter.  Counsel  contends  that  there  are  no  benefits 
in  this  case,  but  that  is  a  question  to  be  determined  in  such 
reassessment  proceedings  prescribed  in  sec.  1210e,  Stats. 
1898,  as  amended  by  ch.  354,  Laws  of  1903.  Of  course,  the 
mandate  is  to  be  construed  as  referring  to  this  opinion  as  well 
as  to  the  original. 

Kerwin,  J.,  took  no  part  in  the  decision  of  this  case. 
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Caktebbubt,  Respondent,  vs.  Nobthwestebn  Mutual  Life 
Insubakge  Company^  Appellant 

November  22, 190J^Fehruary  21, 1905, 

Life  insurance:  Assignability  of  ioife*s  beneficiary  right 

1.  Where  a  hnsbaad  procured  a  policy  of  insurance  on  his  own  life 

for  the  benefit  of  his  wife,  payable  on  his  death  to  her  *'or  her 
executors,  administrators,  or  assigns/'  the  statutes  of  this  state 
as  they  existed  prior  to  the  enactment  of  sec.  1,  ch.  376,  Laws 
of  1891, — substantially  as  in  sec  2347»  R.  S.  1878, — did  not  pre- 
clude the  husband  and  wife  together  from  assigning  the  policy 
with  the  consent  of  the  insurance  company. 

2.  Sec  1,  ch.  376,  Laws  of  1891  (providing  that  every  such  policy 

"shall  be  the  sole  and  separate  propeily"  of  the  wife  and  shall 
inure  to  her  separate  use  and  benefit  and  that  of  her  children, 
and,  in  case  of  her  surviving  the  term  of  the  policy,  the  amount 
of  the  insurance  shall  be  payable  to  her  for  her  own  use  and 
benefit,  "free  from  the  control,  disposition,  or  claims  of  her  hus- 
band" or  his  representatives  or  creditors),  assuming  it  to  be 
applicable,  as  therein  provided,  to  policies  issued  before  its  en- 
actment, did  not  impair  the  assignability  of  such  policies.  A 
declaration  in  Ellison  v.  Straw,  116  Wis.  207,  to  the  effect  that, 
under  said  act  (embodied  in  sec.  2347,  Stats.  1898),  a  married 
woman  had  no  right  to  assign  her  interest  in  a  policy  of  insur- 
ance on  the  life  of  another,  is  withdrawn. 

Mabshall  and  Siebec&eb,  JJ.,  concur  as  to  the  assignability 
of  policies  issued  before  the  act  of  1891  and  therefore  governed 
by  the  prior  law,  but  are  of  the  opinion  that  policies  for  the 
benefit  of  married  women,  issued  subsequent  to  and  governed 
by  the  act  of  1891,  are  not  assignable. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  J.  J.  Feuit,  Circuit  Judge.    Reversed. 

It  appears  that  the  plaintiff's  husband,  James  B.  Canter- 
bury, died  February  14,  1901.  This  action  is  brought  by  the 
widow  upon  three  policies  of  insurance,  each  constituting  the 
basis  of  a  separate  cause  of  action.  The  first  cause  of  action 
is  based  upon  policy  No.  79,941,  dated  December  5,  1874, 
for  $2,000 ;  the  second  is  based  upon  policy  Xo.  88,933,  dated 
Jnne  16,  1876,  for  $2,000;  and  the  third  is  based  upon  pel- 


170  SUPREME  COURT  OF  WISCONSIN.       [Fkb. 

Canterbury  v.  Northwestern  Mut.  Life  Ins.  Co.  124  Wis.  169. 

icy  No.  97,243,  dated  September  24,  1878,  for  $3,000;  and 
each  cause  of  action  alleges,  in  effect,  that  the  deceased  pro- 
cured from  the  defendant  the  policy  of  insurance  upon  his 
life  "for  the  benefit  of  Catherine  A.  Canterbury,  his  wife,^' 
in  the  amount  stated  therein,  for  the  term  of  his  natural  life, 
and  thereby  the  defendant  promised  and  agreed  "to  pay  the 
said  sum  assured,  at  its  office,  to  the  said  beneficiary  or  her 
executors,  administrators,  or  assigns,  in  sixty  days  after  due 
notice  and  proof  of  death  of  the  said  person  "wl^ose  life"  was 
thereby  assured;  that  the  defendant  waived  proofs  of  death 
and  each  and  every  condition  precedent  to  the  bringing  of 
this  action  by  denying  that  the  plaintiff  had  at  the  time  of 
her  husband's  death,  or  has  since  had,  any  insurable  interest 
whatsoever  under  and  by  virtue  of  said  policy,  and  by  refus- 
ing to  pay  the  amount  of  the  policy,  or  any  part  thereof,  for 
the  reason  of  an  alleged  assignment  of  the  same  previous  to 
the  death  of  James  B.  Canterbury;  and  claims  that  there  is 
due  on  each  of  such  policies  the  amount  therein  stated,  with 
interest  from  April  15,  1901,  and  prays  judgment  for  $7^000, 
with  interest  from  April  15,  1901. 

The  amended  answer  to  the  first  cause  of  action,  based 
upon  policy  No.  79,941,  consists  of  admissions  and  de- 
nials, and  then,  under  the  seventh  subdivision,  consists  of: 
(1)  Coimter  allegations  to  the  effect  that  July  31,  1896,  said 
James  B.  Canterbury  and  said  Catherine  A.  Canterbury,  for  a 
valuable  consideration  to  them  duly  paid,  duly  sold,  assigned, 
transferred,  and  set  over  unto  the  National  Bank  of  La 
Crosse  all  their  right,  title,  and  interest  in  and  to  said  policy 
No.  79,941,  and  delivered  said  policy  to  said  bank;  that  such 
assignment  was  in  writing  and  in  duplicate,  and  such  dupli- 
cate was,  on  or  about  said  date,  sent  to  the  home  ofiice  of  this 
defendant,  and  has  ever  since  been  and  is  now  in  its  posses- 
sion ;  that  said  assignment  continued  in  full  force  and  effect 
down  to  and  at  the  time  said  policy  was  paid  by  this  defend- 
ant, as  hereinaftej  set  forth ;  and  that  at  the  time  said  assign- 
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mfflit  of  said  policy  was  so  made  said  James  B.  Canterbury 
was  indebted  to  said  bank  in  an  amount  in  excess  of  the  aggre- 
gate of  said  policy  No.  79,941,  and  another  policy  issued  by 
this  defendant.  No.  9,256,  for  $1,000,  upon  the  life  of  said 
James  B.  Canterbury,  payable  to  his  executors,  administrators,, 
or  assigns,  and  also  duly  assigned  to  said  bank,  and  that  such 
indebtedness  continued  down  to  and  at  the  time  of  the  death 
of  said  James  B.  Canterbury  and  at  the  time  of  the  payment 
of  said  policy  as  hereinafter  set  forth,  and  that  at  all  such 
times  said  bank  had  an  insurable  interest  in  the  life  of  said 
James  B.  Canterbury  in  excess  of  the  aggregate  of  said  poli- 
cies. (2)  That  February  26,  1901,  said  bank  furnished  to 
this  defendant  due  notice  and  due  proofs  of  the  death  of  said 
James  B.  Canterbury,  and  that  therein  and  thereby  said  bank 
expressly  claimed,  as  assignee  of  such  policy,  the  entire  pro- 
ceeds thereof ;  and  that  said  bank,  at  or  about  said  date,  also 
furnished  to  this  defendant  due  proof  of  the  aforesaid  insur- 
able interest  of  said  bank  in  the  life  of  said  James  B.  Canter- 
bury. (3)  That  March  16,  1901  (no  other  claim  having  been 
made  by  any  one  to  said  policy  No.  79,941  or  to  the  proceeds 
thereof),  this  defendant  duly  paid  to  said  bank,  as  such  as- 
signee, under  the  proofs  so  furnished  by  it  as  aforesaid,  the 
sum  of  $2,000  in  full  of  all  claims  on  said  policy,  and  re- 
ceived from  said  bank  its  receipt  in  full  therefor,  together 
with  the  surrender  and  delivery  of  said  policy  to  this  defend- 
ant (4)  That  said  Catherine  A.  Canterbury  never  had  any 
child  or  children.  (5)  That  the  plaintiff  ought  not  to  ques- 
tion said  assignment,  or  the  payment  so  made  by  this  defend- 
ant to  said  bank,  because  said  plaintiff  at  all  times  aforesaid 
had  full  knowledge  of  all  the  facts  aforesaid,  including  the 
assignment  of  said  policy,  the  indebtedness  of  said  James  B. 
Canterbury  at  that  time,  and  that  said  policies  remained  in 
the  possession  of  said  bank,  and  shortly  after  the  payment  of 
said  money  to  said  bank  that  said  bank  had  furnished  to  this 
defendant  proofs  of  death  and  of  its  insurable  interest,  and 
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that  this  defendant  had  paid  to  said  bank  said  sum  of  $2,000 
and  accepted  from  it  the  surrender  and  delivery  of  said  pol- 
icy; and  because  said  plaintiff  never  at  any  time  prior  to 
January  27,  1904,  made  any  question  or  objection  thereto, 
or  in  any  way  in  respect  thereof,  but  by  her  silence  acquiesced 
therein  and  consented  thereto ;  and  that  prior  to  January  27, 
1904,  said  plaintiff  never  in  any  way  or  at  any  time  questioned 
said  assignment  of  said  policy,  or  the  claim  of  said  bank,  or 
the  payment  by  this  defendant  to  said  bank,  as  hereinbefore 
set  forth,  and  prior  to  said  date  never  made  any  demand  upon 
this  defendant  in  any  way  relating  to  said  policy,  or  gave  to 
this  defendant  any  notice  of  any  claim  whatever  by  her  in  re- 
spect thereof. 

The  amended  answer  to  the  second  cause  of  action,  based 
upon  policy  No.  88,933,  consists  of  admissions  and  deni- 
als, and  under  the  seventh  subdivision  thereof  consists  of: 
(1)  Counter  allegations  to  the  effect  that  October  1, 1892,  said 
James  B.  Canterbury  and  said  Catherine  A,  Canterbury,  for 
a  valuable  consideration  to  them  duly  paid,  duly  sold,  as- 
signed, transferred,  and  set  over  unto  the  State  Bank  of  La 
Crosse  all  their  right,  title,  and  interest  in  and  to  said  policy 
N"o.  88,933,  and  delivered  the  said  policy  to  said  bank;  that 
such  assignment  was  in  writing  and  in  duplicate,  and  such 
duplicate  was,  on  or  about  said  date,  sent  to  the  home  office 
of  this  defendant,  and  has  ever  since  been  and  is  now  in  its 
possession ;  and  that  said  assignment  continued  in  full  force 
and  effect  down  to  and  at  the  time  said  policy  was  paid  by 
this  defendant  as  hereinafter  set  forth ;  and  that  at  the  time 
said  assignment  of  said  policy  was  so  made  as  aforesaid  said 
James  B.  Canterbury  was  indebted  to  said  bank  in  an  amount 
in  excess  of  the  aggregate  of  said  policy  "No.  88,933,  and  an- 
other policy  issued  by  this  company,  ISo.  97,243,  for  $3,000, 
upon  the  life  of  said  James  B.  Canterbury,  and  also  duly  as- 
signed to  said  bank;  and  that  such  indebtedness  continued 
down  to  and  at  the  time  of  the  death  of  said  James  B.  Canter- 
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bury  and  at  the  time  of  the  payment  of  said  policy  as  herein- 
after set  forth ;  and  that  at  all  such  times  said  bank  had  an  in- 
surable interest  in  the  life  of  said  James  B,  Canterbury  in 
excess  of  the  aggregate  of  said  policies.  The  balance  of  such 
counter  all^ations,  2,  3,  5^  and  6^  in  answer  to  that  cause  of 
action,  are  substantially  the  same  as  2,  3,  4,  and  5  in  answer 
to  the  first  cause  of  action  with  this  addition:  (4)  That  said 
State  Bank^of  La  Crosse,  at  or  about  the  time  of  said  assign- 
ment of  said  policy  to  it  and  at  various  times  thereafter,  in 
order  to  protect  and  to  continue  said  policy  in  force,  was 
obliged  to  and  did  promptly  pay  certain  of  the  premiums  upon 
said  policy  as  the  same  became  due  according  to  the  terms 
thereof,  but  the  defendant  is  unable  to  state  when  and  in  what 
amounts  said  premiums  were  so  paid  by  said  bank,  except  as 
aforesaid. 

The  amended  answer  to  the  third  cause  of  action,  based 
upon  policy  No.  97,243,  consists  of  admissions  and  deni- 
als, and  under  the  seventh  subdivision  thereof  consists  of: 
(1)  Counter  allegations  to  the  effect  that  October  1,  1892, 
said  James  B.  Canterbury  and  said  Catherine  A.  Canterbury^ 
for  a  valuable  consideration  to  them  duly  paid,  duly  sold,  as- 
signed, transferred,  and  set  over  imto  the  State  Bank  of  La 
Crosse  all  their  right,  title,  and  interest  in  and  to  said  policy, 
and  delivered  the  said  policy  to  said  bank ;  that  such  assign- 
ment was  in  writing  and  in  duplicate,  and  such  duplicate  was, 
on  or  about  said  date,  sent  to  the  home  office  of  this  defend- 
ant, and  has  ever  since  been  and  is  now  in  its  possession ;  and 
that  said  assignment  continued  in  full  force  and  effect  down 
to  and  at  the  time  said  policy  waa  paid  by  this  defendant  as 
hereinafter  set  forth;  and  that  at  the  time  said  assignment 
of  said  policy  was  so  made  as  aforesaid  said  James  B.  Can- 
terbury was  indebted  to  said  bank  in  an  amount  in  excess  of 
the  aggregate  of  said  policy  Xo.  97,243  and  another  policy 
issued  by  this  company.  No.  88,933,  for  $2,000,  upon  the  life 
of  said  James  B.  Canterbury,  and  also  duly  assigned  to  said 
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bank;  and  that  such  indebtedness  continued  down  to  and  at 
the  time  of  the  death  of  said  James  B.  Canterbury,  and 
at  the  time  of  the  payment  of  said  policy  as  hereinafter  set 
forth ;  and  that  at  all  such  times  said  bank  had  an  insurable 
interest  in  the  life  of  said  James  B.  Canterbury  in  excess  of 
the  aggregate  of  said  policies.  The  balance  of  such  counter 
allegations,  2,  3,  6,  and  6,  in  answer  to  that  cause  of  action, 
are  substantially  the  same  as  2,  3,  4,  and  5  in  answer  to  the 
first  cause  of  action,  above  mentioned,  with  this  addition: 
(4)  That  said  State  Bank  of  La  Crosse,  at  or  about  the  time 
of  such  assignment  of  said  policy  to  it  and  at  various  times 
thereafter,  in  order  to  protect  and  continue  said  policy  in 
force,  was  obliged  to  and  did  promptly  pay  certain  of  the 
premiums  upon  said  policy  as  the  same  became  due  according 
to  the  terms  thereof,  but  this  defendant  is  unable  to  state 
when  and  in  what  amounts  said  premiums  were  so  paid  by 
said  bank,  except  as  aforesaid. 

The  defendant,  further  answering  said  complaint  and  eacli 
and  all  of  the  several  causes  of  action  therein,  submits  to  the 
court  that  at  all  times  mentioned  in  said  complaint  this  de- 
fendant and  said  plaintiff  each  was,  and  still  is,  and  the  said 
James  B.  Canterbury,  down  to  the  said  time  of  his  death, 
was,  p,  lawful  citizen  of  the  United  States  and  of  the  state 
of  Wisconsin,  and  that  therefore  said  defendant  and  said 
plaintiff  and  said  James  B.  Canterbury,  and  each  of  them, 
as  such  person  and  citizen  under  the  constitution  of  the 
United  States  and  its  several  amendments,  as  properly  con- 
strued, at  all  times  in  said  complaint  mentioned  had  and  en- 
joyed all  the  rights  and  privileges  of  free  persons,  and  as 
such  citizens,  including  the  right  to  transfer,  assign,  and  con- 
vey any  and  all  their  respective  right,  title,  and  interest  in 
and  to  said  policies,  and  each  thereof,  any  statute  of  the  state 
of  Wisconsin  or  judicial  decision  of  the  courts  of  Wisconsin 
to  the  contrary  notwithstanding.  And  this  defendant  espe- 
cially sets  forth  and  claims  that  any  denial  by  any  such  statute 
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or  judicial  decision  of  the  right  of  the  said  James  B,  Canter- 
buiy  or  of  the  plaintiff,  or  of  both  of  them,  to  make  the  as- 
signment or  assignments  aforesaid  of  said  policies,  or  any 
or  either  thereof,  because  of  any  of  the  terms  of  said  policies, 
or  either  or  any  thereof,  impairs  the  obligations  of  said  con- 
tracts respectively,  and  brings  in  question  the  prohibition 
contained  in  sec.  10  of  art  I  of  the  constitution  of  the  United 
States  respecting  the  same;  and  also  abridges  the  privileges 
and  immunities  of  said  plaintiff  and  said  James  B.  Canter- 
bury and  tiis  defendant,  and  each  thereof,  as  such  citizens  as 
aforesaid,  and  deprives  them  and  each  of  them  of  their  and 
each  of  their  liberty  and  property  without  due  process  of  law, 
and  brings  in  question  the  prohibition  contained  in  sec.  1 
of  art.  XIV  of  the  amendments  to  the  constitution  of  the 
United  States  in  respect  thereto  as  properly  construed. 

The  plaintiff  demurred  to  the  separate  defense  and  answer 
of  the  defendant  to  the  plaintiff^s  first,  second,  and  third 
causes  of  action,  respectively,  on  the  ground  that  the  same  on 
the  face  thereof  does  not  state  facts  sufficient  to  constitute  a 
defense;  and  the  plaintiff  also  demurred  to  the  separate  de- 
fense contained  in  the  answer  to  the  whole  complaint  and  to 
each  and  all  of  the  several  alleged  causes  of  action  therein, 
on  the  ground  that  the  same  on  the  face  thereof  does  not  state 
facts  sufficient  to  constitute  a  defense. 

The  trial  court  sustained  each  of  said  demurrers,  and  the 
defendant  having  in  open  court  elected  not  to  amend  its  an- 
swer, but  to  stand  thereon,  it  was  thereupon  ordered  that 
judgment  be  entered  in  favor  of  the  plaintiff  and  against  the 
defendant  for  $6,062, damages,  being  the  face  of  said  three 
policies  mentioned  in  the  complaint,  with  interest  from  Jan- 
uary 27,  1904,  less  premiums  paid  by  the  assignees,  with  in- 
terest thereon,  together  with  costs.  From  the  judgment  en- 
tered thereon  accordingly  the  defendant  appeals. 

For  the  appellant  there  were  briefs  by  Charles  E,  Dyer, 
attorney,  and  F,  C,  Winlcler  and  W.  D,  Van  Dyl'e,  of  coun- 


176  SUPREME  COURT  OF  WISCONSIN,       [Feb. 

Canterbury  v.  Northwestern  Mut  Life  Ins.  Co.  124  Wis.  169. 


sel,  and  a  separate  supplemental  brief  by  W.  D.  Tan  Dyke, 
of  counsel,  and  the  cause  was  argued  orally  by  Mr.  Winkler 
and  Mr,  Van  Dyke, 

For  the  respondent  there  was  a  brief  by  Winter  &.Esch, 
and  oral  argument  by  Fratik  Winter 

Cassodat,  C.  J.  The  facts  in  this  case  are  undisputed. 
The  plaintiff's  husband,  James  B.  Canterbury,  procured  from 
the  defendant  three  policies  of  insurance  on  his  own  life — 
one  for  $2,000,  dated  December  5,  1874;  another  for  $2,000, 
dated  June  16,  1876;  and  another  for  $3,000,  dated  Septem- 
ber 24,  1878 — and  it  was  stated  in  each  of  said  policies,  in 
effect,  that  it  was  "for  the  benefit"  of  "his  wife,"  the  plaint- 
iff in  this  action,  for  the  amount  stated  therein,  for  the  term 
of  his  natural  life,  and  this  defendant  therein  promised  and 
agreed  "to  pay  the  said  sum  assured,  at  its  office,  to  the  said 
beneficiary,  or  her  executors,  administrators,  or  assigns,  in 
sixty  days  after  due  notice  and  proof  of  death  of  the  said  per- 
son whose  life"  was  thereby  assured.  As  indicated  in  the 
foregoing  statement,  the  said  James  B.  and  Caiherine  A. 
Canterbury,  on  October  1,  1892,  for  a  valuable  consideration, 
sold,  assigned,  transferred,  and  set  over  unto  the  State  Bank 
of  La  Crosse  all  their  right,  title,  and  interest  in  and  to  both 
of  said  policies  dated,  respectively,  June  16,  1876,  and  Sep- 
tember 24,  1878,  and  delivered  the  same  to  the  bank.  Such 
assignment  was  in  writing  and  in  duplicate,  and  such  dupli- 
cate was  at  the  time  sent  to  the  defendant's  home  office,  and 
has  remained  there  ever  since,  and  said  bank  thereupon  and 
repeatedly  thereafter  paid  the  premiums  upon  said  policies^ 
respectively,  as  they  became  due,  to  protect  its  interest 
therein.  On  July  31, 1896,  James  B.  and  Catherine  A.  Can- 
terhwry,  for  a  \aluable  consideration,  sold,  assigned,  trans- 
ferred, and  set  over  unto  the  National  Bank  of  La  Crosse  all 
their  ripht,  title,  and  interest  in  and  to  said  policy  of  Decem- 
ber 5,  1874,  and  delivered  the  same  to  that  bank.     Such  as- 
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signment  was  in  writing  and  in  duplicate,  and  such  duplicate 
was  at  the  time  sent  to  the  defendant's  home  office,  and  has 
remained  there  ever  since,  and  said  bank  thereupon  and  re- 
peatedly thereafter  paid  the  premiums  on  said  last-mentioned 
policy  as  they  became  due,  to  protect  its  interest  therein. 

It  is  conceded  that  all  three  policies  were  in  full  force  at 
the  time  of  the  death  of  James  B.  Canterbury,  February  14, 
1901 ;  that  February  26,  1901,  the  respective  banks  holding 
such  policies  by  such  assignments  furnished  to  the  defendant 
due  notice  and  proofs  of  death  of  James  B.  Canterbury,  and 
therein  and  thereby  expressly  claimed,  as  such  assignees,  the 
entire  proceeds  of  the  policy  or  policies  so  held  by  it;  and  at 
the  same  time  furnished  to  the  defendant  due  proof  of  such 
banks'  insurable  interest  in  the  life  of  James  B.  Canterbury ; 
that  March  16,  1901,  this  defendant  paid  to  such  banks,  re- 
spectively, as  such  assignees,  under  the  proofs  so  furnished, 
the  full  amounts  called  for  by  the  respective  policies,  and  the 
defend.ant  then  received  from  each  of  such  banks  its  receipt 
in  full  therefor,  together  with  the  surrender  and  delivery  of 
such  policies  to  this  defendant.  The  plaintiff  never  objected 
to  nor  questioned  the  validity  of  either  of  such  assignments 
or  the  claims  of  the  respective  banks  thereunder,  or  such  pay- 
ments to  the  banks,  respectively,  until  nearly  three  years  after 
such  payments  were  made.  This  action  was  not  commenced 
until  January  31,  1904. 

The  questions  presented  concern  the  validity  of  such  as- 
signments and  the  effect  of  the  payments  made  by  the  de- 
fendant to  the  respective  banks  on  account  of  the  policies  and 
assignments  mentioned.  The  wording  of  such  contracts  of 
insurance  is  certainly  very  plain  and  unambiguous.  The 
controversy  is  as  to  the  construction  of  the  statutes  under 
which  they  were  made,  or  which  have  since  been  enacted. 

1.  The  first  question  naturally  calling  for  consideration 
is  as  to  the  meaning  and  effect  of  the  statutes  under  which 
these  insurance  contracts  were  made.  The  difficulty  in  con- 
VoL.  124  —  12 
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struing  such  statutes  arises  from  the  fact  that  there  were 
numerous  provisions  enacted  at  different  times,  and' not  al- 
ways consistent,  having  more  or  less  bearing  upon  the  ques- 
tions involved.  To  reach  an  accurate  conclusion,  the  precise 
question  here  presented  should  be  kept  in  mind.  Where,  as 
here,  a  husband  procures  a  policy  of  insurance  on  his  own 
life  for  the  benefit  of  his  wife,  payable  on  his  death  to  her 
"or  her  executors,  administrators,  or  assigns,"  did  such  statr 
utes  preclude,  or  attempt  to  preclude,  the  husband  and  wife 
together  from  assigning  the  policy  with  the  consent  of  the 
company  which  issued  the  same  ?  One  branch  of  the  legisla- 
tion had  for  its  object  the  emancipation  of  the  wife  and  giv- 
ing her  the  power  and  right  to  receive,  hold,  convey,  and  trans- 
fer property  the  same  as  though  she  were  unmarried.  Such 
statutes  have  existed  in  this  state  in  one  form  or  another  for 
more  than  fifty  years.  Ch.  44,  Laws  of  1850 ;  ch.  96,  R.  S. 
1858 ;  ch.  108,  R.  S.  1878 ;  and  ch.  108,  Stats.  1898.  It  is 
enough  to  say  here  on  that  subject  that  such  rights  and  pow- 
ers of  married  women,  during  that  period,  have  gradually 
been  enlarged  and  broadened.  There  is  no  controversy  here 
as  to  such  general  rights  and  powers  of  married  women,  and 
hence  there  is  no  necessity  of  citing  any  specific  provisions 
of  such  statutes  on  that  subject  We  are  here  particularly 
concerned  about  insurance  procured  by  a  husband  on  his  own 
life  for  the  benefit  of  his  wife.  The  first  enactment  in  this 
state  on  that  subject  was  ch.  158,  Laws  of  1851,  entitled  "An 
act  in  relation  to  insurance  on  lives  and  for  the  benefit  of 
married  women  and  other  persons."  Sec.  1  of  that  act  de- 
clared : 

"That  any  policy  of  insurance  made  by  any  insurance  com- 
pany on  the  life  of  any  person,  expressed  to  be  for  the  bene- 
fit of  a  married  woman,  whether  the  same  be  effected  by  such 
married  woman  or  by  her  husband  or  by  any  other  person  on 
her  behalf,  shall  invre  to  her  sole  and  separate  vse  and  bene- 
fit and  that  of  her  children,  if  any,  independently  of  her  hus- 
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band  and  of  his  creditors  and  representatives,  and  also  inde- 
pendently of  any  other  person  effecting  the  same  in  her  be- 
half, his  creditors  and  representatives." 

That  is  copied  almost  literally  from  ch.  82  of  the  Acts  of 
ifassachusetts  of  1844,  having  the  same  title ;  the  only  differ- 
ence being  in  the  use  of  the  words  "such  married  woman," 
instead  of  the  word  ^Tierself,"  and  inserting  the  words  "sole 
and"  between  the  words  ^Tier"  and  "separate  use."  That 
was  followed  by  a  clause  not  taken  from  the  Massachusetts 
statute,  to  the  effect  that,  "in  case  of  the  death  of  the  hus- 
band" so  insured,  "such  policy  and  the  benefit  thereof"  should 
'^belong  to  such  married  woman,"  and  should  ^T)e  for  her 
sole  use  and  behoof  and  that  of  her  children."  That  statute 
was  continued  in  force  by  sec.  5,  ch.  95,  R.  S.  1858,  and  sec. 
.5,  ch.  95,  Tay,  Stats.  1871.  Ch.  182,  Laws  of  1862,  was  an 
independent  act  without  any  repealing  clause,  and  was  enti- 
tled "An  act  to  secure  to  married  women  and  others  the  bene- 
fit of  insurance  on  lives,'^  and  the  first  section  declared,  among 
other  things,  that: 

"It  shall  be  lawful  for  any  married  woman  to  cause  to  be 
insured  for  her  sole  use,  the  life  of  her  husband,  her  son,  or 
any  other  person,  for  any  definite  period  or  for  the  time  of  the 
natural  life  of  such  husband,  son  or  other  persons  [person]  ; 
and  in  case  of  her  insuring  such  husband,  son  or  other  person, 
the  sum  or  net  amount  of  the  insurance  becoming  due  and  pay- 
able by  the  terms  of  the  insurance  shall  be  payable  to  and  for 
the  sole  use  of  such  married  woman,  free  and  exempt  from 
the  claims  of  the  representatives  of  such  husband,  son  or  other 
person,  or  of  their  or  any  of  their  creditors,  respectively." 

The  balance  of  the  act  has  no  bearing  upon  the  question 
here  being  considered.  The  object  of  the  act  was  to  authorize 
a  married  woman  to  procure  insurance  on  "the  life  of  her  hus- 
band, her  son,  or  any  other  person,"  and  to  exempt  the  same 
from  the  claims  of  creditors  of  such  husband,  son,  or  other 
person.    That  act  was  patterned  after  ch.  80,  Laws  of  New 
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York  of  1840,  but  which  only  authorized  a  married  woman 
"to  cause  to  be  insured,  for  her  sole  use,  the  life  of  her  hus- 
band, .  .  .  and  in  case  of  her  surviving  her  husband  the  sum 
or  net  amount  of  the  insurance  becoming  due  and  payable 
by  the  terms  of  the  insurance  shall  be  payable  to  her,  to  and 
for  her  own  use,  free  from  the  claims  of  the  representatives 
of  her  husband,  or  of  any  of  his  creditors."  The  portions  of 
that  act  referred  to  were  expressly  repealed  by  sec.  28,  ch.  59, 
Laws  of  1870,  entitled  "An  act  to  regulate  the  business  b£ 
life  insurance."    Sec.  1  of  that  act  declared  that: 

"It  shall  be  lawful  for  any  married  woman,  by  herself  and 
in  her  own  name,  or  in  the  name  of  any  third  person,  with 
his  assent  as  her  trustee,  to  cause  to  be  insured  for  her  sole 
use,  the  life  of  her  husband,  son  or  other  person  for  any  defi- 
nite period  or  for  the  term  of  the  natural  life  of  such  person." 

That  is  quite  similar  to  the  first  portion  of  sec.  1,  ch.  182, 
Laws  of  1862,  above  quoted,  and  the  statute  of  New  York 
mentioned.  Then  follows  a  clause  authorizing  "any  person" 
procuring  insurance  upon  the  life  of  another 

"to  assign,  transfer  or  cause  the  same  to  be  made  payable  to 
any  married  woman,  .  .  .  whether  the  person  effecting  or 
procuring  such  insurance  or  making  such  assignment  or  trans- 
fer be  the  husband  of  such  married  woman  or  not>  and  such 
policy  of  insurance,  when  expressed  to  be  for  the  benefit  of, 
or  assigned,  transferred  or  made  payable  to,  any  married 
woman,  shall  inure  to  her  separate  use  and  benefit  and  that 
of  her  children,  and  in  case  of  her  surviving  such  period  or 
term,  the  sura- or  net  amount  of  the  insurance  becoming  due 
and  payable  by  the  terms  of  the  insurance  shall  be  payable  to 
her,  to  and  for  her  own  use  and  benefit,  free  from  the  claims 
of  lier  husband,  his  representatives  or  creditors,  and  free  from 
the  claims  of  the  person  effecting,  assigning  or  transferring 
such  insurance,  his  representatives  or  creditor." 

These  provisions  are  quite  similar  to  sec.  5,  ch.  95,  R.  S. 
1858,  and  Tay.  Stats.  1871,  taken  in  part  as  they  were  from 
the  statutes  of  Massachusetts.  The  exemption  features  of  the 
statutes  have  not  been  fully  pointed  out  because  there  is  no 
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rig^t  or  daim  of  any  creditor  here  involved.  The  question 
here  to  be  determined  is  the  assignability  of  the  policies. 

Such  are  the  provisions  of  the  statutes  more  or  less  applica- 
ble to  the  case  at  bar,  and  which  were  in  force  when  the  pol- 
icies in  question  were  issued.  These  policies  were  all  issued 
prior  to  November  1, 1878,  when  the  Revised  Statutes  of  that 
year  went  into  effect  That  revision  made  no  substantial 
change  in  the  statutes  in  force  during  the  time  such  policies 
were  issued.  On  the  contrary  such  revision  "condensed"  and 
simplified  sec  19,  ch.  59,  Laws  of  1870,  and  sees.  5  and  6, 
cL  96,  R  S.  1858,  and  Tay.  Stats.  1871.  Eevisers'  Notes, 
sec.  2347,  B.  S.  1878.  Leaving  out  nonessentials — so  far  as 
the  present  case  is  concerned — and  the  new  section  reads  as 
follows : 

"Any  married  woman  may,  in  her  own  name,  •  .  •  cause 
to  be  insured,  for  her  sole  use,  the  life  of  her  husband,  son  or 
other  person ;  .  .  .  and  any  person,  whether  her  husband  or 
not,  effecting  any  insurance  of  the  life  of  another,  may  cause 
the  same  to  be  made  payable  or  assign  the  policy  to  a  mar- 
ried woman ;  .  •  .  and  every  such  policy,  when  expressed  to 
be  for  the  benefit  of,  or  assigned  or  made  payable  to  any  mar- 
ried woman,  .  .  .  shall  inure  to  her  separate  use  and  benefit 
and  thai  of  her  children,  and  in  case  of  her  surviving  the  pe- 
riod or  term  of  such  policy,  the  amount  of  the  insurance  shall 
be  payable  to  her  or  her  trustee  for  her  own  use  and  benefit, 
free  from  the  claims  of  her  husband  and  of  the  person  effect- 
ing or  assigning  such  insurance,  and  from  the  claims  of  their 
respective  representatives  and  creditors.  .  .  .  The  amount  of 
any  such  insurance  may  be  made  payable,  in  case  of  the  death 
of  such  married  woman  before  the  period  at  which  it  becomes 
due,  to  her  children  or  to  their  guardian  for  their  use,  if 
under  age,  or  to  any  other  person,  as  shall  be  provided  in  the 
policy.  .  .  .  The  provisions  of  this  section  shall  apply  to  all 
insurance  on  lives  effected  before  the  passage  of  these  stat- 
utes."   Sec  2347,  E.  S.  1878. 

It  is  claimed  that  under  the  portion  of  our  statute  taken 
from  New  York  and  the  prior  decisions  in  that  state  the  pol- 
icies in  question  were  not  assignable.    It  will  be  observed  that 
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the  New  York  statute  mentioned  was  enacted  while  married 
wom^n  in  that  state  were  under  the  common-law  disability. 
It  simply  made  it  ^lawful  for  any  married  woman,  by  her- 
self and  in  her  name,  or  in  the  name  of  any  third  person, 
with  his  assent,  as  her  trustee,  to  cause  to  be  insured,  for  her 
sole  use,  the  life  of  her  husband,"  etc  In  the  case  at  bar 
none  of  the  policies  were  procured  by  the  wife,  but  all  were 
procured  by  the  husband  on  his  own  life  for  her  benefit.  The 
act  of  1862  and  the  act  of  1870  made  it  lawful  for  such  mar- 
ried woman  to  procure  such  insurance  not  only  upon  ihe  life 
of  her  husband,  as  in  the  New  York  act,  but  also  on  the  life 
of  ^Tier  son  or  any  other  person ;"  and  so  the  act  of  1870  made 
it  lawful  for  any  person  to  procure  insurance  upon  the  life 
of  any  person,  and  "to  assign,  transfer  or  cause  the  same  to 
be  made  payable  to  any  married  woman."  Sec.  234:7,  R.  S. 
1878,  is  to  the  same  effect.  So  the  New  York  act  only  pro- 
vided that  such  insurance,  so  procured  by  a  married  woman, 
should  'T)e  payable  to  her,  to  and  for  her  own  use,  free  from 
the  claims  of  her  husband's  representatives  and  creditors, 
"in  case  of  her  surviving  her  husband."  The  act  of  1870  de- 
clared that  such  insurance,  assigned  or  made  payable  to  a 
married  woman,  whether  effected  by  her  husband  or  some 
other  person,  should  "inure  to  her  separate  use  and  benefit 
and  that  of  her  children."  The  words  quoted  are  taken  from 
the  Massachusetts  act,  and  are  foimd  in  ch.  158,  Laws  of 
1851 ;  sec.  5,  ch.  95,  R.  S.  1858,  and  Tay.  Stats.  1871 ;  and 
sec.  2347,  R.  S.  1878.  It  is  true  that  in  the  New  York  case 
relied  upon  the  wife  obtained  a  policy  of  insurance  on  the 
life  of  her  husband  under  the  act  mentioned,  and  she  sur- 
vived her  husband ;  and  it  was  held  by  a  divided  court  that 
such  policy  was  not  transferable  so  as  to  divest  the  interest 
of  the  wife  or  her  children.  Eadie  v.  Slimrrum,  26  N.  Y.  9, 
15,  17.  Denio,  C.  J.,  concurring,  there  said  that  the  act 
mentioned  "was  an  enabling,  and  not  a  declaratory,  provis- 
ion ;"  in  other  words,  and  to  the  extent  therein  mentioned,  it 
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removed  the  conmion-law  disability  of  the  wife.    In  a  subse- 
quent case  in  the  same  court  it  was  said  that : 

"We  are  not  called  upon  to  vindicate  the  doctrine  of  Eadie 
V.  Slimmon.  The  inference  of  a  legislative  intent  to  make  a 
poUcy  procured  by  a  wife  on  the  husband's  life  unassignable, 
deduced  hy  the  court  in  that  case,  has  sometimes  been  thought 
to  rest  on  a  slender  foundation;  but  the  case  has  been  re- 
peatedly followed.  [Citing  cases.]  The  legislature,  in  con- 
ferring by  subsequent  acts  a  limited  power  of  assignment, 
have  recognized  the  policy  attributed  to  the  legislation  of 
1840."    Brummer  v.  Cohn,  .86  N.  Y.  11,  17. 

In  a  later  case  in  that  state,  speaking  of  Eadie  v,  Slimmon, 
it  was  said  that : 

"In  that  case  and  in  aU  the  cases  following  it  the  policy 
was  either  procured  by  the  husband  upon  his  life,  and  payable 
to  the  wife,  or  taken  out  by  the  wife  and  payable  to  herself. 
[Citing  cases.]  Since  the  inference  of  a  legislative  intent 
to  make  nonassignable  a  policy  of  insurance  upon  the  life  of 
a  husband  for  the  use  or  benefit  of  a  wife,  issued  prior  to  the 
passage  of  the  act  of  1879,  rests  wholly  upon  judicial  con- 
Biraciion,  and  not  upon  the  express  terms  of  the  statute  of 
1840,  it  should  not,  at  this  late  day,  be  further  extended  by 
construction."  Dannhauser  v.  WcUlenstein,  169  N.  T.  199, 
211,  212,  62  K  E.  160. 

In  a  still  later  case  in  the  same  court  it  was  held  that: 

*rif  oney  due  upon  a  matured  insurance  policy,  written  by 
an  ordinary  life  insurance  company  upon  the  life  of  a  hus- 
band, payable  to  his  wife,  is  subject  to  levy  under  a  warrant 
of  attachment  issued  against  the  property  of  the  wife  in  an 
action  brought  to  recover  a  debt  owing  by  her."  Amberg  v. 
Manhattan  L,  Ins,  Co.  171  N.  Y.  314,  316,  317,  63  N.  E. 

nil. 

It  was  there  said  that : 

*^While  we  have  held  that  such  a  policy  cannot  be  seized  by 
the  creditors  either  of  the  husband  or  the  wife  before  it  has 
become  due  and  payable,  we  have  not  held  that  it  is  exempt 
from  the  claims  of  her  creditors  after  the  contingent  promise 
has  ripened  into  an  actual  promise  and  the  right  of  the  bene- 
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ficiary  has  become  absolute,  .  .  .  The  reason  for  holding  that 
the  policy  is  practically  exempt  until  it  becomes  due  is  that 
the  wife  could  not  assign  it  until  it  matured,  because  4t  would 
be  against  the  spirit  and  policy  of  the  statute  to  allow  such  a 
policy  to  be  assigned  by  a  wife  during  the  lifetime  of  her  hus- 
band/ or  before  the  maturity  of  the  policy." 

In  view  of  the  differences  pointed  out  between  tiie  New 
York  act  of  1840  and  our  own  statute,  and  in  view  of  the 
more  recent  utterances  of  the  highest  court  of  that  state  on 
the  subject,  the  decision  in  Eadie  v.  Slimmon,  26  N.  T.  9, 
cannot  be  regarded  as  persuasive  authority  for  holding  that 
imder  our  statutes  the  policies  in  question  were  not  assignable. 

There  is  no  claim  here  that  any  court  has  ever  decided  that 
the  statute  of  Massachusetts  made  such  policies  nonassign- 
able. On  the  contrary,  the  courts  of  Massachusetts  have  de- 
clared them  to  be  assignable.  Thus,  a  husband  procured  two 
policies  of  insurance  on  his  own  life  "for  the  use  of  his  wife, 
Mary  D.,  and  his  children  alive  at  his  decease,"  and  subse- 
quently he  and  his  wife  assigned  to  one  S.  "all  their  title  and 
interest  in  the  policies,  and  all  advantages  to  be  derived  there- 
from," and  thereafter  S.,  at  their  request,  assigned  and  de- 
livered the  same  to  the  plaintiff,  who  thereafter  paid  the  an- 
nual premiums  and  assessments  thereon;  each  of  such  assign- 
ments was  made  to  secure  the  repayment  of  money  borrowed 
by  the  husband;  the  wife  died  before  the  husband,  and  then 
he  died,  leaving  their  child  surviving;  and  it  was  held  that 
the  plaintiff,  as  such  assignee,  could  maintain  an  action  at 
law  against  the  company  on  the  policies,  which,  in  the  lan- 
guage of  the  act,  were  "expressed  to  be  for  the  benefit  of  a 
married  woman."  Burroughs  v.  State  M.  L,  A.  Co.  97  Mass. 
369.  See,  also,  N orris  v.  Mass.  M.  L.  Ins.  Co.  131  Mass. 
294 ;  Troy  v.  Sargent,  132  Mass.  408 ;  Boyden  v.  Mass.  M.  L, 
Ins.  Co.  153  Mass.  544,  546,  27  N.  E.  669.  In  this  last  case 
the  assignment  by  the  wife  and  children  to  the  husband  was 
held  valid.     In  New  comb  v.  Mvi.  L.  Ins.  Co.  18  Fed.  Cas. 
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No.  10,147  (p.  47),  a  husband  procured  insurance  on  his 
own  life  for  his  own  benefit,  and  then  assigned  it  to  his  wife, 
and  she  assigned  it  to  the  plaintiff  as  security  for  a  loan  to 
the  husband,  and  the  federal  court  of  Massachusetts  held  that 
the  assignment  was  valid;  and  it  was  there  said,  in  efiFect, 
that  under  the  statute  of  that  state  the  husband  and  wife  to- 
gether could  transfer  the  wife's  separate  property  therein  as 
security  for  his  debts  or  for  any  other  lawful  consideration. 
So  where,  in  that  state,  a  husband,  in  the  name  of  his  wife, 
procured  insurance  upon  his  own  life  for  the  benefit  of  his 
wife  "for  her  sole  use,  if  living,  and,  if  not  living,  to  her 
children,"  and  the  wife  died  first,  leaving  children,  who  diod 
before  the  husband,  it  was  held,  in  effect,  that  such  insurance 
passed  to  the  estate  of  the  children.  Millard  v.  Braytorij  177 
Mass.  633,  59  N.  E.  436.  To  the  same  effect.  Swan  v.  Snow, 
11  Allen,  224.  In  the  case  at  bar  it  is  conceded  that  the 
plaintiff  never  had  any  children  nor  child. 

Such  is  the  import  and  effect  of  the  statute  of  Massachu- 
setts of  1844  which  was  adopted  in  this  state  almost  literally 
in  1851,  and,  as  indicated,  was  continued  in  substantially 
the  same  form  at  least  down  to  the  revision  of  1878.  Cer- 
tainly, the  words  "expressed  to  be  for  the  benefit  of  a  mar- 
ried woman,"  and  the  words  "shall  inure  to  her  separate  use 
and  benefit  and  that  of  her  children,"  foimd  in  the  Massa- 
chusetts act,  are  also,  with  the  words  "sole  and"  inserted  be- 
fore the  word  "separate,"  found  in  the  Revised  Statutes  of 
1858  and  Taylor's  Statutes  of  1871.  The  phraseology  is 
slightly  changed  in  the  act  of  1870,  but  the  substance  is  pre- 
served, as  follows :  - 

"Such  i)olicy  of  insurance,  when  expressed  to  be  for  the 
benefit  of,  or  assigned,  transferred  or  made  payable  to  any 
married  woman,  shall  inure  to  her  separate  use  and  benefit, 
and  that  of  her  children." 

The  same  provision  with  the  word  "transferred"  dropped 
out  and  the  words  "or  any  such  trustee"  inserted  was  con- 
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tinned  in  the  revision  of  1878  and  also  in  the  revision  of 
1898  (sec.  2347). 

The  first  case  in  this  court  having  any  bearing  upon  the 
question  here  presented  is  Kerman  v.  Howard,  23  Wis.  108. 
In  that  case  the  husband  procured  an  insurance  on  his  own 
life,  payable  to  his  wife,  "Ellen  Hill,  or  her  legal  representa- 
tives." The  husband  had  no  child  by  Ellen,  but  had  two 
daughters  by  a  former  wife,  and  the  plaintiff  was  the  daughter 
of  Ellen  by  a  former  husband.  The  husband  and  wife  were 
both  injured  by  an  explosion,  from  which  they  both  died ;  the 
wife  a  few  hours  prior  to  the  husband.  After  the  death  of 
the  wife,  the  husband,  without  knowing  that  she  was  dead, 
made  his  will,  giving  the  insurance  to  the  three  children  "in 
equal  parts,"  provided  that  his  wife  did  not  live,  but  that,  if 
she  did  live,  then  it  was  to  go  to  her.  This  court  aflSrmed  the 
judgment  of  the  trial  court  disposing  of  the  insurance  accord- 
ing to  the  will,  and  held  that : 

"Where  a  husband  survives  his  wife,  having  previously  pro- 
cured a  policy  of  insurance  on  his  own  life  for  her  benefit, 
and  himself  paid  the  premiums  thereon,  he  may  dispose  of  it 
by  will  or  otherwise." 

In  that  case  this  court  commented  at  some  length  upon  the 
case  of  Eddie  v.  Slimmon,  26  N.  T.  9,  and  concluded  by  say- 
ing that  it  could  not  "be  regarded  as  controlling  authority." 

In  Archibald  v.  Mid.  L.  Ins.  Co.  38  Wis.  542,  545,  546, 
the  husband  procured  from  the  defendant  an  insurance  on  his 
life  of  $3,000,  payable  to  his  wife.  The  husband  died,  and 
thereupon  the  wife  commenced  the  action  against  the  com- 
pany. The  company  defended  on  the  ground  that  the  plaint- 
iff was  not  the  owner  of  the  policy ;  that  a  short  time  before 
the  husband's  death  he  and  his  wife  had,  by  an  instrument  in 
writing,  assigned  the  policy  to  the  persons  therein  named,  to 
save  them  harmless  from  any  indorsement  and  liabilities  in- 
curred by  them  for  the  assured ;  and  it  was  said  in  the  opin- 
ion, and  this  court  held,  that  the  husband  and  wife  o^vned  the 
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whole  interest  in  the  policy,  and,  having  joined  in  making 
the  assignment,  the  same  was  valid ;  that  "there  is  nothing  in 
our  law  which  prohibits  a  married  woman  from  making  such 
an  assignment ;"  and  that  "a  life  policy  is  on  the  same  foot- 
ing in  these  respects  as  other  choees  in  action  which  are  as- 
signable in  equity."  That  case  has  never  been  questioned  by 
this  court  On  the  contrary,  it  has  frequently  been  cited  with 
approval  Ballou  v.  Oile,  50  Wis.  614,  619,  7  N.  W.  561 ; 
Bursinger  v.  Bank  of  Watertown,  67  Wis.  75,  81,  82,  30 
K  W.  290 ;  EstcUe  of  Breitung,  78  Wis.  33,  35,  46  N.  W. 
891,  47  N.  W.  17.  The  case  of  Archibald  v.  Mid.  L.  Ins.  Co. 
38  Wis.  642,  has  also  been  repeatedly  recognized  as  a  sound 
adjudication  in  other  jurisdictions.  Metropolitan  L.  Ins.  Co. 
V.  O'Brien,  92  Mich.  584,  589,  52  1\^.  W.  1012;  Amick  v. 
Butler,  111  Ind.  578,  582,  583,  12  N.  E.  518,  520;  Davis 
V.  Brown,  159  Ind.  644,  647,  65  N.  E.  908 ;  Binkley  v.  Jar- 
vis,  102  m.  App.  59,  64;  Newcomb  v.  Mut.  L.  Ins.  Co.  18 
Fed.  Cas.  Xo.  10,147  (p.  47).  In  this  last  case.  United 
States  Circuit  Judge  Lowell  cited  the  Archibald  Case, 
among  others,  to  the  proposition  that : 

"The  courts  of  all  the  states  which  have  passed  upon  this 
question,  tmder  statutes  more  or  less  like  ours,  excepting  the 
court  of  appeals  of  New  York,  have  held  that  the  married 
woman  has  the  full  domain  over  the  policy,*  and  may  sell,  as- 
sign, or  pledge  it  like  her  other  separate  property." 

It  is  there  further  said  that  "the  decisions  in  Eadie  v.  Slim- 
mon,  26  K  Y.  St,  and  Barry  v.  Equitable  L.  A.  Soc.  59  N.  Y. 
587,  are  placed  upon  reasoning  which  does  not  apply  to  our 
statute."  So,  in  an  opinion  by  Mr.  Justice  Field,  speaking 
for  the  supreme  court  of  the  United  States,  the  Archibald 
Case  is  cited  to  the  general  proposition  that : 

"A  policy  of  life  insurance  without  restrictive  words  is  as- 
signable by  the  assured  for  a  Valuable  consideration,  equally 
with  any  other  chose  in  action,  where  the  assignment  is  not 
made  to  cover  a  mere  speculative  risk  and  thus  evade  the  law 
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against  wager  policies ;  and  payment  thereof  may  be  enforced 
for  the  benefit  of  the  assignee,  and,  imder  the  system  of  pro- 
cedure in  many  states,  in  his  name."  New  York  M.  L,  Ins, 
Co.  V.  Armstrong,  117  U.  S.  591,  597,  598,  6  Sup.  Ct.  877. 

Such  was  the  law  at  the  time  the  policies  in  question  were 
issued,  as  declared  by  this  court  in  the  Archibald  Case.  True, 
one  of  those  policies  had  been  issued  before  that  decision  was 
announced.  But  that  decision  was  no  new  announcement  or 
departure  from  any  established  rule  of  law.  On  the  contrary, 
the  opinion  declares  the  decision  to  be  in  accordance  with  "the 
settled  law  of  this  state."  As  already  indicated,  prior  to  that 
decision,  an<J  prior  to  any  of  the  policies  in  question  being 
issued,  this  court  had  expressly  repudiated  the  decision  of 
Eadie  v.  Slimnton,  26  N.  Y.  9,  holding  "that  a  policy  of  in- 
surance on  the  life  of-  the  husband  for  the  benefit  of  the  wife 
and  children"  was  not  transferable,  "so  as  to  divest  the  in- 
terest of  the  wife,"  and  held  that  the  husband  had  power  to 
transfer  such  policy  by  will,  even  after  the  death  of  his  wife, 
who  had  left  a  daughter  her  surviving.  Kerman  v.  Howard, 
23  Wis.  108.  That  decision  carried  the  doctrine  of  assign- 
ability of  such  policies  much  beyond  the  decision  in  the  Arch- 
ibald  Case,  which,  as  indicated,  merely  held  that  the  hus- 
band and  wife  together  "owned  the  whole  interest  in  the 
policy,"  and  hence  could  transfer  the  same  by  joining  in  an 
assignment  thereof."  So  the  decision  in  Kerman  v.  Howard 
went  beyond  the  decisions  in  the  Massachusetts  cases  cited, 
for  the  same  reason.  But  the  decision  in  Kermun  v,  Howard 
lias  never  been  overruled  by  this  court,  and  has  frequently 
been  followed  or  cited  with  approval,  with  an  occasional  dis- 
sent from  the  writer.  Foster  v.  Gilc,  60  Wis.  603,  7  N.  W. 
555,  8  N.  W.  217 ;  Ballou  v.  Gile,  50  Wis.  614,  7  N.  W.  561 ; 
Bursinger  v.  Bank  of  Watertown,  67  Wis.  75,  81,  30  N.  W. 
290;  Given  v.  Wis,  0.  F,  M.  L,  Ins,  Co.  71  Wis.  547,  552, 
87  N.  W.  817 ;  Estate  of  Brcitvng,  78  Wis.  33,  35,  46  N.  W. 
S91,  47  N.  W.  17;  Sinke  v.  \Yis,  0,  F.  M.  L.  Ins.  Co.  95 
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Wis.  583,  687,  70  N,  W.  819 ;  Berg  v.  Damkoehler,  112  Wis. 
587,  590,  88  N.  W.  606.  The  general  purpose  of  the  court 
has  been  to  steadily  adhere  to  the  decision  in  Kerman  v, 
Howard  until  the  same  should  be  changed  by  statute.  It  fol- 
lows from  what  has  been  said  that  the  policies  in  question 
were  assignable  at  the  times  they  were  respectively  issued. 

2.  The  question  recurs  whether  such  assignability  was  de- 
stroyed or  impaired  by  subsequent  legislation.  It  has  already 
been  shown  that  the  statutes  on  the  subject  in  force  at  the 
times  of  issuing  such  policies  were  substantially  the  same  as 
are  found  in  the  Eevised  Statutes  of  1878  (sec.  2347).  That 
section  was  amended  in  1889  by  striking  the  word  "of  out 
from  the  words  "effecting  any  insurance  of  the  life  of  an- 
other," and  inserting  in  lieu  thereof  the  words  "on  his  own 
life  or  on."  Sec.  1,  ch.  271,  Laws  of  1889.  This  broadened 
the  scope  of  the  language,  but  did  not  impair,  nor  attempt  to 
impair,  the  assignability  of  the  policy.  That  section  was 
again  amended  in  1891  by  inserting  the  words  included  in 
parentheses  contained  in  the  following  portion  of  the  section : 

"Every  such  policy  when  expressed  to  be  for  the  benefit  of 
or  assigned  or  made  "payable  to  any  married  woman  or  any 
such  trustee,  (shall  be  the  sole  and  separate  property  of  such 
married  woman,  and)  shall  inure  to  her  separate  use  and  ben- 
efit and  that  of  her  children,  and  in  case  of  her  surviving  the 
period  or  term  of  such  policy,  the  amount  of  the  insurance 
shall  be  payable  to  her  or  her  trustee  for  her  own  use  and 
benefit,  free  from  the  (control,  disposition  or)  claims  of  her 
husband  and  of  the  person  effecting  or  assigning  such  insur- 
ance, and  from  the  claims  of  their  respective  representatives 
and  creditors."    Sec.  1,  ch.  376,  Laws  of  1891. 

Undoubtedly,  ,as  indicated  in  the  opinion  of  my  brother 
Maeshali.,  in  Ellison  v.  Straw,  116  Wis.  207,  92  N.  W. 
1094,  the  purpose  of  that  amendment  was  to  radically  change 
the  judicial  rule  announced  by  this  court  in  Clark  v.  Duraatd, 
12  Wis.  223,  and  Ker:man  v.  Howard,  23  Wis.  108,  and  other 
cases  following  those  decisions,  to  the  effect  "that  the  mere 
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beneficiary  named  in  a  policy  of  insurance  had  no  rights  what- 
ever which  the  assured  was  bound  to  respect"  That  amend- 
ment expressly  enlarged  the  rights  of  the  wife  by  declaring 
that  every  such  policy  "shall  be  the  sole  and  separate  prop- 
erty of  such  married  woman,"  free  from  the  "control,  dis- 
position or"  claims  of  her  husband  or  any  other  person.  It 
thereby  expressly  took  from  the  husband  or  other  person  pro- 
curing such  insurance  for  her  benefit  all  right  of  control  over 
and  disposition  of  such  policy,  as  previously  held  by  this 
court.  But  that  amendment,  properly  construed,  did  not  im- 
pair nor  attempt  to  impair,  much  less  destroy,  the  assigna- 
bility of  such  insurance  contract.  The  fact  that  it  declares 
that  such  policy  "shall  be  the  sole  and  separate  property  of 
such  married  woman"  does  not  imply  that  she  has  no  power 
to  assign  the  same  with  the  consent  of  the  company  from 
which  it  issued.  Nor  can  it  be  properly  claimed  that  such 
insurance  contract  is  made  nonassignable  by  reason  of  the 
words  thus  injected  into  the  section  by  the  amendment  being 
followed  by  the  words,  "shall  inure  to  her  separate  use  and 
benefit  and  that  of  her  children,"  since,  as  already  shown, 
those  words  were  taken  from  the  statute  of  Massachusetts  and 
have  been  in  force  in  this  state  as  a  part  of  the  statute  in  ques- 
tion ever  since  the  act  of  1851  mentioned.  They  were  there- 
fore in  force  when  this  court  held  such  policies  to  be  assign- 
able in  Eerman  v.  Howard  and  the  Archibald  Case  and  the 
other  cases  following  those  decisions.  By  a  well-established 
rule  of  law,  which  in  this  state  has  long  been  statutory,  the 
effect  of  an  amendment  to  a  section  of  the  statutes  otherwise 
continued  is  merely  to  leave  the  section  so  amended  as  it  was 
before,  with  the  added  feature.  Sec.  4985,  Stats.  1898 ;  Mad- 
den  V.  Kinney,  116  Wis.  561,  668,  93  N.  W.  535;  Danforth 
v.  OsTikosli,  119  Wis.  262,  309,  97  N.  W.  258.  Ever  since 
the  act  of  1870  the  section  of  the  statutes  in  question  con- 
tained a  clause  which  expressly  declares  that  "the  amount  of 
any  such  insurance  may  be  made  payable,  in  case  of  the  death 
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of  such  married  woman  before  the  period  at  which  it  becomes 
due,  to  her  children  or  to  their  guardian  for  their  use,  if 
under  age,  or  to  any  other  person  as  shall  be  provided  in  the 
policy."  Sec  2347,  Stats.  1898.  The  language  of  the  act 
of  1870  was  slightly  different,  but  it  was  substantially  the 
same  as  indicated  above.  That  clause  expressly  authorized 
the  assured,  in  case  he  survived  such  married  woman,  to  pro- 
vide in  the  policy  to  whom  the  same  should  be  payable ;  and, 
in  case  he  failed  to  do  so,  then  it  was  to  be  payable  to  her  chil- 
dren or  their  guardian.  Ellison  v.  Straw,  116  Wis.  207,  214, 
92  X.  TV.  1094.  That  clause  expressly  gave  to  such  married 
woman  at  least  a  contingent  interest  in  the  policy  during  the 
life  of  the  assured  and  while  the  same  was  not  otherwise  dis- 
posed of  by  him.  In  the  case  at  bar  the  plaintiff  survived  her 
husband  and  never  had  any  children  nor  child,  so  that  clause 
of  the  section  is  not  here  applicable. 

But,  as  already  indicated,  there  was  a  clause  in  the  act  of 
1870  to  the  effect  that,  in  case  such  married  woman  named  as 
beneficiary  in  such  policy  should  survive  the  "period  or  term" 
therein  expressed,  "the  sum  or  net  amoimt  of  the  insurance 
becoming  due  and  payable  by  the  terms  of  the  insurance" 
should  "be  payable  to  her,  to  and  for  her  own  use  and  benefit, 
free  from  the  claims  of  her  husband,  his  representatives  or 
creditors,  and  free  from  the  claims  of  the  person  effecting, 
assigning  or  transferring  such  insurance,  his  representatives 
or  creditors."  Such  was  the  language  of  the  clause  when  the 
policies  in  question  were  issued.  As  indicated,  the  same  was 
condensed  and  continued  in  sec.  2347,  R.  S.  1878,  and,  as 
amended,  in  the  Statutes  of  1898,  wherein  it  is  declared,  in 
effect,  that  in  case  such  married  woman  survived  "the  period 
or  term  of  such  policy,  the  amount  of  the  insurance"  should 
"be  payable  to  her  or  her  trustee  for  her  own  use  and  benefit," 
etc.  The  fact  that  such  insurance  was  to  be  so  paid  to  her  or 
for  her  use  and  benefit,  in  case  she  so  survived,  but,  in  case 
she  did  not  so  survive,  then  to  be  paid  "to  her  children,  or  to 
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their  gaardiaB,  ...  or  to  any  other  person"  who  might  be 
"provided"  for  "in  the  policy,"  is  a  pretty  clear  indication 
that  the  legislature  only  intended  to  prescribe  where  the 
insurance  money  should  otherwise  go  in  case  the  married 
woman  did  not  so  survive.  In  other  words,  in  case  she  so 
survived,  then  the  insurance  money  was  to  be  paid  "to  her  or 
her  trustee  for  her  own  use  and  benefit,"  regardless  of  the 
question  whether  she  had  children  or  not  As  held  in  Mas- 
sachusetts, "if  a  policy  of  insurance  is  expressed  to  be  for  the 
benefit  of  the  wife  of  the  assured,  her  children  have  no  inter- 
est in  it  during  her  lifetime."  Norris  v.  Mass:  if.  L.  Ins.  Co. 
131  Mass.  294;  Troy  v.  Sargent,  132  Mass.  408. 

Such  were  the  provisions  of  the  statutes  applicable  when 
this  court  held  that,  as  the  assured  and  his  wife  owned  the 
whole  interest  in  such  policy,  they  could  together  transfer  the 
same  by  assignment  with  the  consent  of  the  company.  Archi- 
bald V.  Mut.  L.  Ins.  Co.  38  Wis.  642,  546.  The  assignments 
of  the  policies  in  question  by  the  plaintiff  and  her  husband 
were  not  made  until  after  the  amendment  of  1891.  That 
amendment  in  terms  applied  "to  all  insurance  on  lives  effected 
before"  its  enactment  Assuming  it  to  be  applicable  to  the 
policies  in  question,  yet  it  nowhere  attempted  to  take  away 
from  such  married  woman  any  interest  she  had  in  any  such 
policy.  On  the  contrary,  it  purported  to  enlarge  her  right, 
title,  and  interest  therein  by  expressly  declaring  that  such 
policy  should  be  her  "sole  and  separate  property,"  free  from 
the  "control"  or  "disposition"  of  her  husband  or  other  person 
procuring  the  same.  The  language  employed  indicates  abso- 
lute ownership.  That  amendment  placed  a  married  woman, 
named  as  beneficiary  in  such  life  insurance  policy,  upon  an 
equal  footing  with  a  single  female  or  a  man,  as  previously 
held  in  other  jurisdictions.  Thus,  in  an  English  case,  where 
a  man  procured  insurance  on  his  own  life  in  the  name  of  his 
daughter,  and  retained  the  policy  in  his  o\vti  possession,  and 
paid  all  the  premiums  thereon,  it  was  held. to  be  a  complete 
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gift  to  the  daughter^  and  that  upon  the  death  of  her  father 
she  was  entitled  to  the  insurance  money,  Weston  v.  Richard- 
son,  47  L.  T.  Rep.  614.  So  it  has  been  held  by  the  supreme 
court  of  the  United  States  to  be  a  general  rule  that  a  life  in- 
surance policy,  and  the  money  to  become  due  under  it,  belong, 
the  moment  it  is  issued,  to  the  person  named  therein  as  bene- 
ficiary. Ceniral  Bank  v.  Hume,  128  U.  S.  195,  9  Sup.  Ct 
41.  To  the  same  effect:  Glanz  v.  Gloechler,  104  111.  573; 
WUbvm  V.  WiUmrn,  83  Ind.  55 ;  Laudenachlager  v.  N.  W. 
E.  &  L.  Asso.  36  Minn.  131,  30  N.  W.  447 ;  Robinson  v.  Du- 
vall,  79  Ky.  83 ;  City  Sav.  Bank  v.  Whittle,  63  N.  H.  587, 
3  Atl.  645.  Such  absolute  ownership,  with  no  disability,  car- 
ried with  it  by  necessary  implication  the  constitutional  right 
to  assign  and  dispose  of  such  policy.  See  New  York  M.  L. 
Ins.  Co.  V.  Armstrong,  117  U.  S.  591,  6  Sup.  Ct.  877,  and 
other  cases  cited  above;  Planters*  Bank  v.  Sharp,  6  How. 
301;  Pearsall  v.  Q.  N.  R.  Co.  161  U.  S.  646,  663,  664,  16 
Sup.  Ct  705 ;  People  v.  Otis,  90  N.  T.  48.  Thus  it  has  been 
held  by  this  court  that  stock  in  a  private  corporation  is  per- 
sonal property,  and  that  the  owner  thereof  has  the  right  ta 
transfer  the  same  in  the  manner  prescribed  by  statute,  not- 
withstanding a  by-law  of  the  corporation  to  the  contrary. 
Such  by-law  was  therein  held  to  be  void,  as  against  public- 
policy.  In  re  Klaus,  67  Wis.  401,  404,  405,  29  K  W.  582 ;. 
Edgerton  T.  M.  Co.  v.  Croft,  69  Wis.  256,  259,  34  N.  W.  143.. 
The  bringing  of  this  action  was  doubtless  induced  by  what 
was  recently  said  by  this  court  in  Ellison  v.  Straw,  116  Wis.. 
207,  92  N.  W.  1094;  and  if  we  adhere  to  all  that  was  said  in 
that  case,  as  distinguished  from  what  was  presented  and  nec- 
essarily decided,  then  it  was  justified.  That  case  did  not  in- 
volve the  voluntary  assignment  of  any  policy  of  insurance. 
Several  of  the  statutes  and  decisions  bearing  upon  that  ques* 
tion  were  not  there  brought  to  our  attention  nor  considered. 
The  question  there  presented  and  decided  was  whether  the 
interest  of  a  married  woman  in  an  insurance  policy  on  her 
Vol.  124  —  13 
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husband's  life  was,  during  his  life,  exempt  from  her  debts. 
That  question  was  new  in  Wisconsin,  for,  prior  to  1891,  her 
interest,  being  subject  to  transfer  or  destruction  at  the  will  of 
her  husband,  was  of  so  uncertain  value  as  not  to  attract  at- 
tempts by  creditors  to  ^each  it  With  no  opposing  adjudica- 
tions in  this  state  on  that  question,  we  reached  the  conclusion 
and  decided  that  the  various  provisions  in  our  statutes  indi- 
cated a  purpose  to  provide  for  the  widow  and  her  children; 
and  that  such  liability  to  her  creditors  was  so  inconsistent 
with  such  purpose  that  we  were  forced  to  believe  that  the  1^ 
islature  intended  that  her  interest  in  such  insurance  policy, 
even  though  her  sole  and  separate  property,  was  nevertheless 
exempt  from  the  reach  of  creditors.  That  question  is  not  here 
involved,  but  we  have  no  disjx^sition  or  purpose  to  indicate 
that  if  it  were  we  should  hesitate  to  adhere  to  that  decision. 
The  case  of  Ellison  v.  Straw,  however,  went  further,  and  de- 
clared that  the  same  provisions  of  our  statute  indicated  a  pur- 
pose to  prohibit  the  assignability  of  such  a  policy  by  a  mar- 
ried woman.  That  view  was  largely  based  upon  the  assumed 
identity  of  our  statute  with  that  of  New  York,  and  upon 
Eddie  V.  Slimmon  and  like  cases.  If  the  question  here  pre- 
sented were  an  original  one,  like  that  of  the  exemption,  we 
might  feel  boimd  by  the  decision  in  Ellison  v.  Straw.  But 
our  attention  is  now  called  to  the  fact  that  our  statute  was 
mostly  taken  from  Massachusetts,  and  that  the  doctrine  of 
Eadie  v.  Slvmmon  had  long  before  been  repudiated  by  this 
courts  and  that  the  assignability  of  such  policies  had  been  re- 
peatedly decided  under  statutes  containing  the  same  provis- 
ions as  at  present,  except  only  the  new  words  incorporated  by 
the  act  of  1891.  We  cannot  doubt  that  these  decisions  of 
our  own  court  are  of  such  age  and  character  as  to  entitle  them 
to  full  recognition  under  the  rule  stare  decisis.  They  mani- 
festly had  become  a  rule  of  property  on  which  the  defendant 
relied  in  paying  these  policies.  A  stronger  case  to  justify 
such  reliance  could  not  well  be  presented.    After  full  consid- 
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eration,  we  do  not  feel  justified  in  departing  from  the  de- 
cisions referred  to,  and  so  we  are  constrained  to  withdraw  the 
declaration  in  Ellison  v.  Straw,  supra,  to  the  effect  that  a 
married  woman  has  no  right  to  assign  her  interest  in  a  policy 
of  insurance  on  the  life  of  another.  We  must  hold  that  all 
right,  title,  and  interest  in  the  policies  in  question  were  trans- 
ferred by  the  assignments  mentioned  to  the  respective  banks, 
and  that  the  same  were  paid  and  satisfied  by  this  defendant 
long  prior  to  the  commencement  of  this  actipn. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  dismiss 
the  action. 

Marshai.i.,  J.  (dissentmg  in  part).  I  concur  in  the  re- 
sult reached  but  not  in  all  the  reasons  assigned  therefor.  The 
policies  were  issued  before  the  act  of  1891  and  are  governed 
by  the  prior  law,  permitting  the  assured  in  such  cases  to  deal 
with  the  policy  regardless  of  the  beneficiary.  The  legislature 
could  not  change  existing  contracts.  That  was  not  suggested 
in  Ellison  v.  Straw,  116  Wis.  207,  214,  92  K  W.  1094.  It 
is  sufficient  for  this  case,  regardless  of  the  beneficiary  having 
joined  with  her  husband  in  the  assignments. 

I  regret  that  the  decision  is  not  rested  on  that  which  we  all 
agree  to,  instead  of  covering,  unnecessarily,  a  field  where  we 
are  so  divided  that,  in  view  of  the  addition  to  our  number 
about  to  occur  when  the  case  was  submitted  and  the  further 
addition  to  occur  soon,  the  conclusion  reached  settles  the  law 
only  for  the  one  case.  I  disagree  so  radically  with  some 
features  of  the  opinion  and  regard  the  reasoning  therein  so 
infirm,  as  to  bearing  careful  analysis,  and  the  conclusion  so 
contrary  to  the  letter  and  spirit  of  our  statute  and  the  thought 
that  dominates,  as  a  rule,  in  taking  insurance  for  the  benefit 
of  the  family,  that  it  seems  best  to  state  at  some  length  the 
grounds  therefor. 

We  cannot  believe  that — ^while,  since  ClarJc  v.  Durand,  12 
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Wis.  223,  until  1891,  the  beneficiary  in  a  policy  of  life  in- 
surance had  been  regarded  as  not  having  any  interest,  except 
contingent  upon  the  policy  maturing  without  the  assured 
doing  anything  inconsistent  therewith, — ^the  legislature,  by  a 
statute,  in  its  letter  providing  that  such  a  beneficiary  shall 
be  deemed  to  be  the  owner  of  the  policy  and  at  its  maturity, 
she  then  surviving,  the  proceeds  shall  be  paid  to  her  for  her 
benefit,  voicing  the  natural  wish  of  a  husband  to  extend  pro- 
tecting care  over  the  wife  beyond  the  period  of  possible  per- 
sonal attention  thereto, — intended  that  the  policy  from  the 
first  should  be  a  mere  chose  in  action  in  the  wife's  hands, 
subject  to  the  dangers  incident  thereto,  of  the  purpose  of  the 
insurance  being  defeated  during  the  lifetime  of  the  husband. 
Such  should  not  be  declared  the  purpose  of  the  legislature  if 
that  can  reasonably  be  avoided.  The  assertion  of  counsel  that 
married  women  are  not  properly  the  subject  of  special  legis- 
lative care,  that  they  should  enjoy  the  same  liberty  as  to  prop- 
erty as  is  afforded  to  others,  sounds  well,  but  in  practical  life 
it  is  found  that  such  liberty  has  its  natural  and  necessary 
limitations.  Mere  theory  should  not  move  one  efficiently  as 
regards  disturbing  a  legislative  policy  enabling  one  to  assure 
protection  to  his  wife  after  his  ability  to  personally  see  there- 
to shall  have  ceased  and  to  put  the  guaranty  beyond  her  power 
and  his  to  defeat  it. 

From  the  time  this  court  first  dealt  with  the  subject  under 
discussion  till  Ellison  v.  Straw,  supra,  though  our  law  had 
some  of  the  features  of  the  law  of  Massachusetts,  it  was  held, 
without  exception,  that  a  beneficiary  had  no  right  which  the 
assured  could  not  defeat  before  the  maturity  of  the  policy, 
whereas  in  Massachusetts  a  beneficiary,  upon  the  issuance  of 
a  policy,  became  the  absolute  owner  of  ifc  with  perfect  free- 
dom of  action  in  respect  thereto.  That  doctrine  which  has 
never  before  found  favor  here,  though  repeatedly  presented 
therefor,  has  now  been  adopted  because  of  the  act  of  1891, 
which,  to  my  mind,  it  seems,  was  designed  to  assure  to  the 
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beneficiary,  she  being  a  married  woman,  the  indefeasible 
right  to  the  policy  benefits  contingent  only  upon  her  living 
out  the  policy  period. 

The  similarity  of  sec  2347,  Stats.  1898,  to  the  law  of  Mas- 
sachusetts supposed  to  exist,  and  to  which  controlling  sig- 
nificance is  given,  we  think  will  be  seen  to  be  a  mere  shadow. 
But  if  we  were  to  concede  the  premise  assumed,  the  reason- 
ing based  thereon  would  fail  from  the  facts,  not  suggested  in 
the  court's  opinion,  that  the  supposed  parent  statute  was  not 
construed  before  its  adoption  here,  and  from  the  first  till  now 
our  court  has  refused  to  follow  the  Massachusetts  doctrine. 
It  is  indorsed  now  in  part  only.  The  suggestion  is  made 
that  the  court  would  not  hold  to  what  would  seem  to  be  the 
effect  of  the  step  taken,  if  the  case  depended  on  that,  but 
would  adhere  to  Ellison  v.  Straw.  Thus  is  established,  partly 
the  doctrine  of  Massachusetts,  partly  that  of  New  York,  and 
partly  that  declared  here  prior  to  1891. 

It  seems  to  me  that  one  would  infer  from  the  court's  rea- 
^ning  that  it  has  heretofore  been  quite  in  harmony  with  Mas- 
sachusetts instead  of  with  Xew  York,  while  prior  to  Ellison 
V.  Straw  it  was  not  in  harmony  with  either,  nor  with  courts 
elsewhere  on  the  subject  under  discussion.  Ho^y  does  it  profit 
us  on  the  question  of  assignability  by  a  married  woman  of  a 
policy  made  payable  to  her,  to  show  that  both  courts  have  uni- 
formly held  that  such  a  policy  is  assignable,  when  the  ruling 
in  one  has  been  upon  an  entirely  different  ground  from  that 
in  the  other  ?  One  that  the  consent  of  the  beneficiary  is  en- 
tirely immaterial,  the  assured  being  in  absolute  control,  and 
the  other  that  consent  of  the  assured  is  immaterial,  the  bene- 
ficiary being  in  absolute  control.  Is  it  not  a  clear  mistake  of 
reasoning  to  speak  of  similarity  of  our  statutes  to  that  of  Mas- 
sachusetts when  Kerman  v.  Howard,  23  Wis.  108,  was  de- 
cided, as  important,  and  harmony  of  our  decisions  thereafter 
till  Ellison  v.  Straw ,  or  to  class  them  with  Troy  v.  Sargent, 
132  Mass.  408 ;  Ooidd  v.  Emerson,  99  Mass.  154,  97  Am. 
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Dec.  720 ;  Unity  M.  L.  A.  Asso.  v.  Dugan,  118  Mass.  219, 
when  the  former  were  grounded  on  the  idea  that  the  bene- 
ficiary had  practically  no  interest  in  the  policy,  except  con- 
tingent upon  the  assured  before  its  maturity  not  doing  any- 
thing inconsistent  therewith,  and  the  latter  on  the  idea  that 
the  beneficiary,  though  a  married  woman,  is  the  absolute 
owner  of  the  policy  and  may  deal  with  it  as  she  likes,  subject 
to  the  provisions  thereof,  which  may  defeat  it  altogether  ? 

It  seems  to  be  supposed  that  in  Archibald  v.  Mut.  L.  Ins. 
Co.  38  Wis.  642,  the  court  held  that  the  married  woman  ben- 
eficiary could  assign  her  interest;  that  nothing  inconsistent 
therewith  appears  in  our  decisions  till  Ellison  v.  Straw;  that 
it  has  been  many  times  approved  elsewhere,  and  that  in  Elli- 
son V.  Straw  that  was  overlooked.  That  case  was  ruled  nec- 
essarily by  the  rule  of  Kerman  v.  Howard  that  the  assured 
may  dispose  of  an  insurance  policy  regardless  of  the  wishes 
of  the  beneficiary,  since  the  latter's  interest  is  wholly  con- 
tingent and  under  the  assured's  control.  True,  it  is  said  in 
the  opinion  "there  is  nothing  in  our  law  which  prohibits  a 
married  woman  from  making  such  an  assignment,"  referring 
plainly  to  her  beneficiary  interest,  which  was  something  or 
nothing  according  to  the  will  of  her  husband.  It  was  merely 
suggested  that  such  right  as  she  had  she  could  assign,  since 
she  was  emancipated  from  common-law  disabilities  and  there 
was  no  law  prohibiting  the  assignment.  We  look  in  vain  in 
the  decisions  for  indorsement  of  the  Massachusetts  doctrine. 
The  wife  joined  with  the  husband  in  the  assignment  With- 
out her  act  the  effect  would  have  been  the  same.  Kerman  v. 
Howard  was  followed.  That  was  all.  In  the  opening  lines 
the  court  said: 

"That  it  is  competent  for  the  owner  of  a  life  policy  to  as- 
sign the  same  so  that  the  assignee  may  maintain  an  action 
thereon  in  his  own  name,  is  the  settled  law  of  this  state,  and 
it  is  quite  immaterial  that  a  married  woman  is  beneficially 
interested  in  the  policy." 
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We  cannot  think  the  court  intended  by  the  added  language, 
entirely  immaterial  to  the  case,  to  suggest  ownership  by  the 
beneficiary  of  the  policy,  or  right  to  transfer  it.  True,  such 
interest  as  the  wife  had,  there  was  no  law  to  prohibit  her  from 
assigning.  But  she  had  no  real  interest  as  it  was  then  under- 
stood. The  case  did  not  turn  on  what  she  did  in  the  slightest 
particular.  True,  the  court  said  the  husband  and  wife  owned 
the  whole  interest  in  the  policy,  and  having  joined  in  making 
the  assigipnent  the  same  was  valid,  but  the  sole  question  was 
whether  the  act  of  the  husband  carried  the  whole  interest  in 
harmony  with  the  previous  decisions  of  this  court. 

It  is  said  that  the  Archibald  Case  was  never  questioned  in 
this  court,  but  has  frequently  been  cited  with  approval,  re- 
ferring to  Bailou  V.  OUe,  60  Wis.  614,  619,  7  N.  W.  561; 
Bursinger  v.  Bank  of  Watertown,  67  Wis.  76,  78,  82,  30 
K  W.  290;  Estate  of  Breitung,  78  Wis.  33,  36,  46  K  W. 
891,  47  N.  W.  17.  True,  those  cases  refer  to  the  Archibald 
Case,  but  a  careful  reading  of  them  fails  to  disclose  the  re- 
motest suggestion  of  a  reference  for  any  purpose  other  than 
to  show  that  the  assured  may  assign  his  policy  without  the 
consent  of  the  beneficiary,  and  thereby  defeat  the  latter's  in- 
terest. In  the  last  case  Cole,  C.  J.,  stated  the  question  ruled 
by  the  Archibald  Case  thus : 

"Can  a  person  who  has  procured  a  policy  of  life  insurance 
on  his  own  life  for  the  benefit  of  another,  and  has  paid  the 
premiums  thereon  as  they  became  due,  dispose  of  the  insur- 
ance money  by  will  to  the  exclusion  of  the  beneficiary  named 
in  the  policy,  during  the  lifetime  of  such  beneficiary  ?" 

We  fail  to  see  how  that  case  throws  any  light  whatever  on 
the  proposition  now  at  issue. 

My  brethren  further  say  the  Archibald  Case  has  been  cited 
with  approval  in  various  jurisdictions,  suggesting  such  use  to 
support  the  proposition  that  a  married  woman  beneficiary  may 
assign  the  policy.  We  appreciate  that  the  broad  proposition 
is  xmnecessary  to  this  case,  but  the  logical  effect  of  my  breth- 
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ren's  reasoning  goes  to  the  limits  of  it  It  goes  to  the  extent 
of  holding  that  a  wife,  without  the  consent  of  the  husband, 
may  sell  the  policy  before  it  matures,  and  that  it  may  be  taken 
for  her  debts  as  held  in  Massachusetts,  in  Troy  v.  Sargent, 
supra,  cited  in  the  opinion.  It  is  largely  to  call  attention  to 
the  far-reaching  scope  of  the  reasoning  of  my  brethren  that  I 
write  this  opinion. 

The  decisions  elsewhere  givpn  as  supporting  the  views  of 
the  Archibald  Case  now  taken  by  my  brethren  are :  (1)  Metro- 
politath  L.  Ins.  Co.  v.  O'Brien,  92  Mich.  584,  589,  52  N.  W. 
1012 ;  (2)  Amick  v.  Butler,  111  Ind.  578,  582,  583, 12  N.  E. 
518;  (3)  Davis  v.  Brown,  159  Ind.  644,  647,  65  N.  E.  908; 
(4)  Binkley  v.  Jarvis,  102  111.  App.  59,  64;  (5)  Newcomh  v. 
Mut.  L.  Ins.  Co.  18  Fed.  Cas.  No.  10,147  (p.  47) ;  (6)  New 
York  M.  L.  Ins.  Co.  v.  Armstrong,  117  U.  S.  591,  597,  598, 
6  Sup.  Ct.  877.  In  1  the  Archibald  Case  is  cited  solely  to  the 
proposition  that  the  assured  may  assign  the  policy  to  secure  a 
creditor.  In  2,  3,  4,  and  6  it  is  cited  to  the  proposition  that 
the  assured  may  assign  the  policy  as  he  may  assign  any  chose 
in  action.  In  5  it  is  cited  to  the  proposition  that  "this  and 
most  courts  hold  to  the  doctrine  that  a  married  woman  who  is 
the  beneficiary  in  an  insurance  policy  has  the  full  dominion 
over  it,  and  may  sell,  assign,  or  pledge  it  like  her  other  sep- 
arate property."  In  neither  1,  2,  3,  4,  nor  6  was  the  right  of 
the  beneficiary  involved  at  all.  Jhe  use  of  the  case  was  only 
legitimate  to  the  point  that  a  policy  of  life  insurance  is  as- 
signable by  the  assured.  In  5  a  manifestly  illegitimate  use 
was  made  of  the  case,  because  it  was  not  even  remotely  hinted 
by  this  court  that  a  beneficiary  has  the  dominion  over  the 
policy. 

Some  general  statements  in  the  opinion  of  the  court  as  to 
the  bearing  of  the  Archibald  Case  with  Kerman  v.  Howard, 
and  the  bearing  of  the  two  with  the  Massachusetts  cases,  to 
my  mind  are  liable  to  mislead.  It  is  said  that  Kerman  v. 
Howard  went  further  than  the  Archibald  Case;  that  whereas 
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the  former  is  to  the  effect  that  the  assignee,  regardless  of  his 
wife,  may  transfer  the  whole  interest  in  the  policy,  in  the  lat- 
ter itis  said  "the  husband  and  wife  together  owned  the  whole 
interest  in  the  policy  and  hence  could  transfer  the  same  by 
joining  in  an  assignment  thereof."  If  one  can  see  in  the 
Archibald  Case  that  the  policy  there  involved  passed  by  as- 
signment becaiLse  the  assured  and  the  beneficiary  joined  in  the 
assignment,  and  see  even  a  remote  suggestion  that  the  bene- 
ficiary possessed  any  interest  not  extinguished  by  the  assign- 
ment by  the  husband  regardless  of  her  conduct,  the  case  fur- 
nishes some  support  for  the  use  made  of  it.  But  how  can  we 
square  the  court's  view  with  the  plain  language  of  Justice 
Lyoi^,  which  we  have  already  quoted,  saying  that  the  act  of 
the  wife  was  entirely  useless  ? 

Further  it  is  said,  for  the  same  reason  Kerman  v.  How- 
ard goes  beyond  the  Archibald  Case  it  goes  beyond  the  Mas- 
sachusetts cases.  That  suggests  that  there  is  some  line  of  con- 
sistency between  the  two,  when,  as  we  have  seen,  they  are  as 
opposite  as  the  poles,  one  holding  that  the  insured  may  as- 
sign his  policy,  conveying  the  whole  interest  regardless  of  the 
wife  where  she  is  the  beneficiary,  and  the  other  that  she  may 
assign  the  whole  policy  regardless  of  the  husband. 

The  legislative  purpose  in  changing  the  law  in  1891  can 
be  best  seen  by  viewing  the  conditions  then  existing  with  the 
vision  unclouded  by  the  idea  that  prior  thereto  our  decisions 
were  to  some  extent  in  harmony  with  those  of  Massachusetts 
under  a  similar  statutory  condition,  and  keeping  in  mind  the 
isolated  situation  of  our  court,  not  only  as  to.  the  judicial 
policy  of  Massachusetts,  but  courts  generally  on  the  subject, 
and  the  radical  differences  between  the  statutes  of  the  two 
states  which  furnish  some  reason  for  judicial  conflict.  It 
hardly  helps  to  refer  to  Central  Bank  v.  Hume,  128  U.  S. 
195,  9  Sup.  Ct.  41;  Glanz  v.  OloecJcler,  104  111.  573,  and  like 
cases  holding  that  where  one  takes  out  a  policy  of  life  insur- 
ance upon  his  life  for  the  benefit  of  another,  that  other,  as  a 
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matter  of  course,  upon  the  issuance  of  the  policy  becomes  the 
absolute  owner  of  the  entire  beneficiary  interest  therein,  the 
contract  not  providing  otherwise,  some  of  such  cases  going  so 
far  as  to  hold  that  the  contract  is  in  effect  with  the  beneficiary. 
Gla/nz  V.  GloecJcler,  supra.  A  general  reference  to  such  cases, 
in  a  way  to  suggest  that  they  to  any  extent  voice  the  law  as 
it  existed  here  prior  to  1891,  or  throw  light  upon  the  purpose 
of  such  law,  tends  to  confuse,  rather  than  to  aid  in  arriving 
at  a  correct  solution  of  the  question  under  discussion. 

Let  us  look  at  the  origin  of  our  statute  as  it  existed  in  1891, 
and  point  out  the  differences  between  our  original  act  and  that 
of  Massachusetts,  which  we  are  told  it  so  much  resembles. 
Ch.  82,  Laws  of  Massachusetts  for  1844,  the  so-called  "parent 
law,"  is  in  the  main  as  follows : 

"Section  1.  Any  policy  of  insurance  made  by  any  insur- 
ance company  on  the  life  of  any  person,  expressed  to  be  for 
the  benefit  of  a  married  woman,  whether  the  same  be  effected 
by  herself  or  by  her  husband,  or  by  any  other  person  on  her 
behalf,  shall  inn  re  to  her  separate  use  and  benefit  and  that 
of  her  children,  if  any,  independently  of  her  husband  and  his 
creditors  and  representatives,  and  also  independently  of  any 
other  person  effecting  the  same  in  her  behalf,  his  creditors  and 
representatives,  and  a  trustee  or  trustees  may  be  appointed  by 
any  court  authorized  to  appoint  trustees,  to  hold  and  manage 
the  interest  of  any  married  woman  in  any  such  policy  or  the 
proceeds  thereof. 

"Sec.  2.  Where  a  policy  of  insurance  is  effected  by  any 
person  on  the  life  of  another,  expressed  therein  to  be  for  the 
benefit  of  such  other,  or  his  representatives,  or  for  that  of  a 
third  person,  the  party  for  whose  benefit  such  policy  is  made 
shall  be  entitled  thereto  as  against  the  creditors  and  repre- 
sentatives of  the  person  so  effecting  the  same." 

The  law  here  supposed  to  have  been  modeled  thereon^ 
ch.  158,  Laws  of  1851,  is  as  follows: 

"Section  1.  Any  policy  of  insurance  made  by  any  insur- 
ance company  on  the  life  of  any  person,  expressed  to  be  for 
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the  benefit  of  a  married  woman,  whether  the  same  be  effected 
by  such  married  woman  or  by  her  husband  or  by  any  other 
person  on  her  behalf,  shall  inure  to  her  sole  and  separate  use 
and  benefit  and  that  of  her  children  if  any  independently  of 
her  husband  and  of  his  creditors  and  representatives,  and  also 
independently  of  any  other  person  effecting  the  same  in  her 
behalf  his  creditors  and  representatives  and  in  case  of  the 
death  of  the  husband  of  such  married  woman  such  policy  and 
the  benefit  thereof  shall  not  go  to  his  executors  or  adminis- 
trators but  shall  belong  to  such  married  woman,  and  shall  be 
for  her  sole  use  and  behoof  and  that  of  hA*  children. 

"Sec.  2.  That  in  case  of  the  death  of  any  married  woman 
for  whose  benefit  and  that  of  her  children  such  policy  of  in- 
surance was  effected  it  shall  and  may  be  lawful  for  any  court 
having  authority  to  appoint  guardians  for  the  minor  children 
of  such  deceased  married  woman,  which  guardian  so  ap- 
pointed shall  have  power  to  hold  and  manage  the  interest 
of  such  minor  children  in  any  such  policy  or  the  proceeds 
thereof. 

"Sec.  3.  When  a  policy  is  or  has  been  effected  by  any 
person  on  the  life  of  another,  expressed  therein  to  be  for  the 
benefit  of  such  other  his  representative  or  for  that  of  a  third 
person,  the  party  for  whose  benefit  such  policy  is  made  shUll 
be  entitled  thereto,  as  against  the  creditors  and  representatives 
of  the  person  so  effecting  the  same." 

A  complete  key  to  our  law  as  it  stood  in  1891  must  include 
ch.  80,  Laws  of  New  York  for  1840,  which  is,  in  the  main,  as 
follows : 

"It  shall  be  lawful  for  any  married  woman,  by  herself,  and 
in  her  own  name,  or  in  the  name  of  any  tLird  person,  with  his 
assent,  as  her  trustee,  to  cause  to  be  insured,  for  her  sole  use, 
the  life  of  her  husband  for  any  definite  period,  or  for  the 
term  of  his  natural  life ;  and  in  case  of  her  surviving  her  hus- 
band, the  sum  or  net  amount  of  insurance  becoming  due  and 
payable,  by  the  terms  of  the  insurance,  shall  be  payable  to 
her,  to  and  for  her  own  use,  free  from  the  claims  of  the  rep- 
resentatives of  her  husband,  or  any  of  his  creditors;  but  such 
exemption  shall  not  apply  where  the  amount  of  premium  an- 
nually paid  shall  exceed  three  hundred  dollars." 
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That  was  substantially  adopted  here  by  ch.  182,  Laws  of 
1862,  in  these  words: 

"It  shall  be  lawful  for  any  married  woman  to  cause  to  be 
insured  for  her  sole  use,  the  life  of  her  husband,  her  son,  or 
any  other  person,  for  any  definite  period,  or  for  the  time  of 
the  natural  life  of  such  husband,  son  or  other  persons  [per- 
son] ;  and  in  case  of  her  insuring  such  husband,  son  or  other 
person,  the  sum  or  net  amount  of  the  insurance  becoming  due 
and  payable  by  the  terms  of  the  insurance,  shall  be  payable 
to,  and  for  the  sole-  use  of  such  married  woman,  free  and  ex- 
empt from  the  claims  of  the  representatives  of  such  husband, 
son  or  other  person,  or  of  their  or  any  of  their  creditors,  re- 
spectively: provided,  that  such  exemption  shall  not  apply 
where  the  amount  of  the  premium  annually  paid  shall  ex- 
ceed three  hundred  dollars,  unless  it  shall  appear  that  such 
premium  shall  have  been  paid  out  of  the  moneys  or  funds 
belonging  to  such  married  woman;  and  provided  further, 
that  such  exemption  shall  apply  to  the  insurance  money  cov- 
ered by  the  premium  annually  paid  up  to  and  including  the 
sum  of  three  hundred  dollars." 

The  main  features  of  the  act  of  1861  and  the  act  of  1862, 
the  former,  however,  not  being  specially  referred  to,  were  em- 
bodied in  sec  19,  ch.  69,  Laws  of  1870,  which,  witliout  mate- 
rial change,  constituted  sec.  2347  of  the  Statutes,  prior  to  the 
act  of  1891.  Such  section  may  be  conveniently  presented  for 
analysis  by  numbering  the  significant  parts,  inclosing  in  pa- 
rentheses those  which  in  letter  or  substance  are  like  the  Mas- 
sachusetts law,  and  inclosing  in  dashes  those  which  are  in  let- 
ter or  substance  like  the  New  York  law  adopted  here,  as 
stated. 

1. — "Any  married  woman  may,  in  her  own  name  or  in  the 
name  of  a  third  person  as  her  trustee,  with  his  assent,  cause 
to  be  insured  for  her  sole  use  the  life  of  her  husband,  son  or 
other  person  for  any  definite  period,  or  for  the  natural  life 
of  such  person; — 2.  (and  any  person,  whether  her  husband 
or  not,  effecting  any  insurance  on  his  owti  life  or  on  the  life 
of  another,  may  cause  the  same  to  be  made  payable)  or  as- 
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sign  the  policy  (to  a  married  woman)  or  to  any  other  person 
in  trust  for  her  benefit;  (and  3.  every  such  policy,  when  ex- 
pressed to  be  for  the  benefit  of)  4.  or  assigned — or  made- 
payable  to  (any  married  woman) — 5.  or  any  such  trustee, 
6.  (shall  inure  to  her  separate  use  and  benefit  and  that  of  her 
children,)  7. — and  in  case  of  her  surviving  the  period  or  term, 
of  such  policy  the  amount  of  the  insurance  shall  be  payable 
to  her  or  her  trustee  for  her  own  use  and  benefit, — 8. — (free 
from  claims  of  her  husband  and  of  the  person  effecting  ^nd 
assigning  such  insurance  and  from  the  claims  of  their  re- 
spective representatives  and  creditors.) — " 

It  will  be  seen  that  1.  was  taken  from  our  act  of  1862  and 
"as  to  insurance  upon  the  life  of  the  husband"  is  from  the 
'New  York  act  of  1840,  and  is  not  in  the  Massachusetts  law 
in  any  form.  2.,  as  regards  policies  expressed  to  be  payable 
to  married  women,  is  in  our  act  of  1851  and  the  Massachu- 
setts law  of  1844.  That  part  as  to  policies  assigned  to  a  mar- 
ried woman  is  not  in  either  act.  It  appears  first  in  our  act  of 
1870,  which  was  framed  with  special  reference  to  the  law  of* 
1862,  but  without  any  mention  of  the  law  of  1851.  3.  is  in 
the  Massachusetts  law  and  in  our  act  of  1851.  4.,  as  to  pol- 
icies payable  to  married  women,  is  wholly  from  our  act  of 
1862,  and  as  to  policies  assigned  to  married  women  is  first 
foimd  in  our  act  of  1870.  5.  is  first  found  in  the  law  of  1870. 
6.  is  in  the  Massachusetts  law  and  our  act  of  1851.  7.,  a  vital 
feature,  is  not  in  the  Massachusetts  act.  The  idea  thereof  is  in 
our  act  of  1851,  and  the  phrasing  adopted  in  the  act  of  1870" 
followed  the  law  of  1862.  Aside  from  the  word  "benefit,'' 
which  makes  the  clause  more  emphatic,  it  is  the  exact  counter- 
part of  the  New  York  act  and  our  law  of  1862.  8.  is  found 
in  the  Massachusetts  law  and  our  act  of  1851,  so  far  as  ap- 
plicable thereto,  and  in  the  act  of  1862,  so  far  as  applicable 
thereto,  with  changes  to  harmonize  with  the  new  features- 
added  in  1870. 

Thus  it  will  be  seen  that  our  law,  prior  to  the  act  of  1891,. 
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originated  in  1870,  without  any  special  reference  to  the  law 
of  1851,  but  with  special  reference  to  the  act  of  1862,  adopted 
from  New  York.  The  words  "inure  to  the  benefit  of  ^  in  the 
Massachusetts  law,  not  being  coupled  with  any  provision  as 
to  when  the  clause  should  operate,  the  court  there  held  that  it 
operated  instantly,  making  the  policy  the  property  of  the 
mfe  immediately  upon  its  issuance.  In  our  law  at  first, 
as  shown,  such  words  being  coupled  with  others  indicating 
that  the  legislative  intention  was  that  the  clause  should  be- 
come operative  only  upon  the  maturity  of  the  policy,  the  court 
held  that  in  the  meantime  it  was  in  abeyance  and  its  effect 
conditioned  upon  who  was  the  beneficiary  at  the  maturity  of 
the  policy.  There  was  no  question  but  that  under  that  fea- 
ture of  the  Niew  York  law  of  1840,  as  construed  there  prior 
to  its  incorporation  into  our  law  of  1870,  a  policy  within  its 
terms  was  the  property  of  the  beneficiary  from  the  time  of  its 
issuance,  subject  to  be  realized  on  by  her  and  her  only  upon 
the  death  of  her  husband,  she  surviving,  regardless  of  the  acts 
of  either  in  the  meantime  as  to  assigning  the  same.  A  policy 
of  that  character  or  any  other,  whether  expressed  to  be  for 
the  benefit  of  a  married  woman  as  in  the  former  law  and  the 
law  of  Massachusetts,  or  in  any  other  way  designed  for  the 
benefit  of  such  a  person,  was  put  into  a  general  class,  followed 
by  the  words  "shall  inure  to  her  separate  use  and  benefit," 
"and  in  case  of  her  surviving  such  period  or  term  the  sum  or 
net  amount  of  the  insurance  becoming  due  and  payable  by 
the  terms  of  the  insurance  shall  be  payable  to  her,  to  and  for 
Tier  own  use  and  benefit,*'  thus  giving  significant  prominence 
to  the  feature  of  the  New  York  system  not  found  in  that  of 
Massachusetts,  largely  influencing  the  holding  in  the  former 
that  such  a  policy  was  not  assignable,  at  the  same  time  pre- 
serving that  feature  which  formed  the  only  justification  for 
the  doctrine  that  the  word  "inure"  referred  to  the  maturity 
of  the  policy,  and  if  the  married  woman  was  not  then  the  ben- 
'eficiary,  which  depended  wholly  upon  the  will  of  the  husband, 
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she  could  not  take  the  msurance.  The  further  feature  of  the 
Massachusetts  law  which  contemplates  the  appointment  of  a  * 
trustee  for  a  married  woman  to  manage  tJie  policy  and  the 
proceeds,  suggesting  care  by  and  for  her  of  the  policy  as  her 
individual  property  before  its  maturity,  is  not  found  in  our 
act  of  1851,  nor  any  other  legislation  here  on  the  subject. 
The  absence  thereof  harmonizes  with  the  idea  that  the  legis- 
lature intended  the  beneficiary  not  to  have  any  interest  in  the 
policy,  except  in  the  event  of  her  surviving  the  termination  of 
the  policy  period,  and  her  status  as  beneficiary  not  having 
been  terminated  in  the  meantime  by  the  act  of  the  assured. 
When  our  act  of  1862  was  passed  it  was  not  doubted  any- 
where, as  we  understand,  but  that  a  policy  of  insurance  pay- 
able to  a  married  woman,  as  the  statute  seemed  to  plainly  say, 
would  inure  to  her  benefit  in  case  of  her  surviving  the  policy 
period.  It  has  not  yet  been  held  in  Massachusetts  that  the 
beneficiary  interest  of  the  woman  could*  be  sold  by  her  or 
taken  adversely  by  her  creditors,  while  this  court  had  not  yet 
held  that  the  statute  did  not  interfere  with  the  absolute  con- 
trol by  the  insured  over  the  policy  during  his  lifetime.  It 
was  not  so  held  till  1868.  Kerman  v.  Howard,  23  Wis.  108. 
It  seems  that  the  legislature  in  adopting  the  New  York  law 
as  an  independent  act  must  have  had  a  distinct  purpose  in 
view,  other  than  to  enable  a  married  woman  to  take  out  a 
policy  of  insurance  upon  the  life  of  her  husband  or  another, 
because  that  existed  by  necessary  inference  from  the  act  of 
1851,  and  independently  thereof.  The  legislature  must  also 
have  had  a  definite  purpose  in  passing  the  act  of  1870,  in 
putting  the  law  in  the  form  it  existed  in  1891,  without  spe- 
cial reference  to  the  law  of  1861,  but  with  strict  regard  to  the 
law  of  1862,  by  which  all  policies  payable  to  married  women, 
issued  upon  the  lives  of  others,  were  put  in  one  class  and  it 
was  provided  that  upon  the  woman  surviving  till  the  termina- 
tion of  the  policy  period  fhe  proceeds  should  be  paid  to  her 
for  her  sole  use  and  benefit,  using  the  feature  in  that  regard 
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of  the  New  York  law  which  had  been  seven  years  before  held 
in  Eadie  v.  SUmmon,  26  N.  Y.  9,  to  render  the  policy  un- 
assignable by  any  one  in  any  way.  That  case  was  decided  be- 
fore this  court  had  taken  its  stand  or  Massachusetts  had  de- 
clared the  effect  of  its  law.  When  our  act  of  1870  was  framed 
the  conflicting  attitudes  of  the  courts  were  fully  known.  The 
fair  explanation  of  the  conflict  at  first  was  the  variances  be- 
tween the  laws,  which  we  have  noted,  indicating  that  the  leg- 
islative purpose  here  was  that  the  interest  of  the  married 
woman  should  only  attach  at  the  maturily  of  the  policy.  The 
legislature  may  have  sought  to  make  such  purpose  apparent 
as  to  all  policies  for  the  benefit  of  married  women,  not  issued 
on  their  own  lives,  by  framing  the  law  of  1870  without  spe- 
cial reference  to  the  act  of  1851,  but  with  such  regard  to  the 
act  of  1862,  preserving  the  feature  as  to  payment  to  a  mar- 
ried woman  in  case  of  her  surviving  the  policy  period  and 
making  it  applicaUe  to  all  such  policies.  Does  it  not  seem 
quite  plain  that  the  rule  of  Eadie  v.  Slimmon,  supra,  was  in 
mind  at  the  time  of  the  legislation  of  1870,  at  least  to  the  ex- 
tent of  its  bearing  on  the  rights  of  a  married  woman  surviving 
till  the  termination  of  the  policy  period,  she  being  then  the 
beneficiary  ? 

We  see  no  force  in  the  suggestion  that  the  New  York  law 
only  provided  for  widows,  and  that  our  act  of  1862  and  the 
feature  thereof  now  in  sec.  2347  includes  married  women 
not  widows.  The  extension  of  the  law  merely  extended  the 
principle  thereof. 

The  rule  of  Eadie  v.  Slimmon  in  New  York  is  by  no  means 
confined  to  policies  taken  out  by  married  women.  It  applies 
there  to  all  policies  payable  to  such  women  issued  on  the  lives 
of  others,  so  far  as  not  otherwise  provided  in  the  written  law. 
There  is  a  strong  reason  for  saying  that  it  was  so  regarded  at 
the  time  of  the  passage  of  the  act  of  1870,  since  a  most  sig- 
nificant feature  of  the  law  on  which  it  was  based  was  then. 
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as  we  have  seen^  ex  irCiustria  made  to  apply  generally  to  all 
policies  therein  mentioned,  as  before  indicated. 

We  are  wholly  unable  to  see  any  reason  for  saying  that  the 
rule  of  Eddie  v.  Slimmon  has  been  judicially  changed  in  New 
York.  True,  Aere  are  expressions  of  judges,  here  and  there, 
which  can  be  gathered  together,  showing  some  disfavor,  but, 
generally  speaking,  the  indications  are  the  other  way,  and  the 
decisions  are  universally  so.  That  there  should  be  some  judi- 
cial leaning  towards  the  right  of  a  married  woman  to  dispose 
of  her  insurance  as  she  sees  fit  need  not  be  wondered  at,  but 
that  the  general  trend  of  judicial  authority  in  New  York  is  in 
favor  of  protecting  such  persons  against  danger  of  parting 
with  their  policy  rights  before  maturity,  seems  certain.  No 
discredit  should  be  cast  on  the  early  New  York  case,  because 
it  was  founded  on  a  law  as  to  the  rights  of  married  women  be- 
fore their  emancipation  from  common-law  disabilities.  After 
such  emancipation,  and  some  twelve  years  after  the  early  de- 
cision was  rendered,  it  was  carefully  reviewed  in  Barry  v. 
Equitable  L.  A.  Soc.  59  N.  Y.  587,  and  there  in  the  light  of 
the  new  situation,  upon  the  ground  of  stare  decisis  and  reason 
as  well,  looking  at  the  matter  as  an  original  proposition,  it 
was  approved.  So  important  d;d  it  seem  that  the  principle 
early  declared  should  not  be  judicially  impaired  that  the  court 
went  somewhat  out  of  its  way  to  say : 

"Legislation  enlarging  the  legal  capacity  of  married  women 
does  not  supersede  the  act  of  1840,  nor  give  to  them  other 
power  to  deal  with  a  policy  issued  under  it  than  they  had  • 
by  it;  for  the  reason  that  the  act  is  an  enabling  act,  con- 
fers a  special  privil^e,  and  is  in  the  nature  of  a  law  exempt- 
ing goods  from  execution ;  that  the  privilege  is  given  in  view 
of  an  especial  legislative  intention  and  policy,  which  would 
be  subverted  if  the  contingent  interests  arising  under  it  could 
be  treated  and  dealt  with  as  the  separate  property  of  a  mar- 
ried woman,  to  be  disposed  of  or  affected  by  her  subsequent 
contracts." 

Vol.  124  — 14 
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The  legislative  change  authorized  a  married  woman  with . 
the  consent  of  her  husband  to  assign  her  beneficiary  rights  and 
whereas  before  upon  the  maturity  of  a  policy  the  proceeds 
were  required  to  be  paid  to  her  for  "her  sole  use,"  etc., 
thereby  the  same  was  required  to  be  paid  "as  her  sole  and 
separate  property."  The  court  regarded  the  substitution  of 
"as  her  sole  and  separate  property"  for  "for  her  sole  use,^' 
and  the  substitution  of  partial  for  total  disability,  as.  to  the 
assignability  of  the  beneficiary  right,  as  requiring  it  to  hold 
such  right  assignable  upon  the  conditions  precedent  men- 
tioned in  the  statute,  and  that  as  soon  as  payment  of  the  pol- 
icy to  the  beneficiary  herself  ceased  to  be  contingent  the  policy 
right  was  liable  for  her  debts  the  same  as  any  other  of  her 
"separate  property." 

It  will  not  be  profitable  to  extend  this  opinion  by  giving  a 
history  of  Eadie  v.  Slimmon  outside  of  New  York.  We  ven- 
ture to  say,  however,  that  it  has  never  been  disapproved  in 
face  of  a  plain  written  law  exempting  a  married  woman's 
beneficiary  right  from  the  claims  of  creditors  of  the  assured, 
and  providing  that  at  the  maturity  of  the  contract  the  pro- 
ceeds of  the  policy  shall  inure  to  her  separate  use  and  benefit 
and  that  of  her  children,  and  in  case  of  her  surviving  shall  be 
payable  to  her  and  no  one  else.  The  significant  words  of  the 
original  New  York  statute,  as  adopted  here,  which,  as  shown 
in  Amberg  v.  Manhattan  L.  Ins,  Co,  171  N.  Y.  314,  316, 
317,  63  N.  E.  1111,  needed  to  be  changed  before  the  bene- 
ficiary right  could  be  reached  by  creditors,  even  after  the  ma- 
turity of  the  policy,  prior  to  the  proceeds  reaching  her  hands, 
are  present  today  in  our  statute  and  are  absent  from  the  Mas- 
sachusetts statute,  as  we  have  seen. 

In  view  of  the  foregoing  it  seems  plain  that  there  is  no 
harmony  between  the  decisions  here  and  those  of  Massachu- 
setts, or  those  here  and  elsewhere,  or  between  the  Massachu- 
setts statute  and  ours,  which  furnishes  any  key  to  the  legis- 
lative purpose  intended  to  be  expressed  in  the  act  of  1891. 
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Until  Ellison  v.  Straw  our  status  was  one  of  complete  isola- 
tion. We  had  a  combination  of  the  statutory  systems  of  Mas- 
sachusetts and  Kew  York  and  some  new  features,  and  our 
decisions  were  entirely  out  of  line  with  those  of  both  states 
and  decisions  elsewhere.  Our  law  at  first  provided  that  an 
insurance  policy  upon  the  life  of  a  husband  expressed  to  be 
for  the  benefit  of  his  wife  should  inure  to  her  own  benefit 
and  that  of  her  children,  free  from  any  claims  of  his  creditors. 
That  taken  by  itself,  as  an  original  proposition,  one  might 
well  say  was  intended  to  secure  to  the  wife  and  and  her  only, 
she  surviving  the  assured,  the  right  to  the  proceeds  of  the  pol- 
icy beyond  his  power  to  defeat  it  other  than  through  some 
valid  provision  forfeiting  the  contract  Subsequently  it  was 
further  provided  that  if  the  wife  survived  the  assured  "the 
amount  of  insurance  shall  be  payable  to  her  .  .  .  for  her  own 
use  and  benefit,"  free  from  the  claims  of  others,  and  the  two 
features  were  joined  in  one  general  provision  after  that  bor- 
rowed from  Xew  York  was  construed  there  and  Massachu- 
setts had  taken  its  stand  on  the  feature  adopted  from  there 
and  this  court  had  held  differently  in  respect  thereto  as  re- 
gards the  features  in  combination.  Probably  a  la^anan  at 
least  would  say  the  legislative  purpose  was  unmistakable  to 
preserve  the  wife's  beneficiary  right  so  that  in  the  event  of 
her  surviving  the  policy  period  the  proceeds  would  come  to 
her  and  to  her  only,  and  for  her  use  and  hers  only,  subject, 
of  course,  to  be  treated  after  so  coming  the  same  as  any  other 
of  her  "sole  and  separate  property,"  yet  this  court  adhered 
for  years  to  the  policy  of  isolation  before  indicated.  As  stated 
in  Ellison  v.  Straw: 

"Xotwithstanding  studied  efforts  of  lawmakers,  by  statu- 
tory restrictions,  to  guard  life  insurance  made  payable  to  a 
married  woman,  so  that  she  will  enjoy  the  same  in  case  of  her 
surviving  till  the  maturity  of  the  policy,  to  take  according  to 
the  terms  of  the  contract,  tlie  door  was  left  wide  open,  under 
the  judicial  policy  of  this  state,  for  the  person  taking  out  the 
policy  and  paying  the  premiums,  she  being  a  mere  beneficiary, 


213  SUPKEME  COUET  OF  WISCONSIN.       [Feb. 

Canterbury  v.  Northwestern  Mut  Life  Ins.  Co.  124  Wis.  169. 

to  destroy  her  rights  in  that  regard  at  any  time  at  his  pleas- 
ure, by  designating  some  other  beneficiary  to  take. in  her  place, 
or  by  disposing  of  the  insurance  by  will." 

Though  the  statute  permitted  easily  of  a  contrary  reading, 
till  the  maturity  of  the  policy  with  conditions  unchanged  the 
beneficiary  was  regarded  as  having  no  interest  therein  which 
the  assured  was  bound  to  respect 

Such  was  the  situation  faced  by  the  legislature  of  1891. 
Eadie  v.  Slimmon  had  been  reconsidered  in  New  York  in  the 
light  of  legislation  there  affecting  it  and  affirmed  upon  princi- 
ple and  authority  and  held  applicable  to  all  insurance  in  favor 
of  married  women  upon  the  lives  of  others  payable  to  them 
at  maturity.  The  significant  statutory  feature  giving  rise 
thereto,  in  part,  had  been  incorporated  into  our  system.  The 
common  idea  of  such  insurance  was  to  extend  help  to  women 
in  widowhood,  or  women  with  future  possibilities  in  that  re- 
gard, and  to  put  efforts  in  that  respect  beyond  the  power  of  tlie 
beneficiary  and  that  of  any  one  else  to  defeat  the  same.  With 
that  picture  in  view,  as  the  legislature  must  have  seen  it,  what 
was  intended  by  what  it  did,  if  there  is  any  uncertainty  in 
respect  to  the  matter,  is  strongly  suggested  by  what  men 
would  naturally  do  under  the  circumstances.  If  there  be  any 
idea  more  remote  from  the  thoughts  of  men  in  general  in  tak- 
ing out  life  insurance  of  the  kind  under  consideration  tlian 
any  other,  it  is  that  the  policy  when  obtained  will  be  mere 
free  property  in  the  hands  of  the  wife  as  soon  as  secured,  sub- 
ject to  be  disposed  of  by  her  at  pleasure.  In  the  light  of  the 
well-known  rule  for  statutory  construction, '"the  court  should 
look  to  the  whole  and  every  part  of  the  statute,  and  the  ap- 
parent intention  derived  from  the  whole,  to  the  subject  mat- 
ter, to  the  effects  and  consequences,  and  to  the  reason  and 
spirit  of  the  law,  and  so  construe  it  as  to  harmonize  and  give 
a  sensible  effect  to  every  portion"  (Harrington  t\  Smith,  28 
Wis.  43) — can  we  well  doubt  what  the  real  legislative  pur- 
pose was  ? 
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What  was  required  in  1891  to  make  effective  what  we  ven- 
ture to  affirm  is  the  common  thought  as  to  insurance  for  the 
benefit  of  a  wife  ?  The  law  then  provided  that  the  insurance 
**shall  inure  to  her  separate  use  and  benefit"  .  .  .  and  upon 
maturity  "shall  be  payable  to  her  for  her  own  use  and  bene- 
fit," free  from  the  claims  of  her  husband  or  any  one  claiming 
under  or  through  him.  That  was  inefficient  because  of  the 
judicial  construction,  so  firnlly  entrenched  that  only  the  leg- 
islature could  remedy  it,  that  the  language  related  to  the  con- 
dition existing  at  the  maturity  of  the  policy  which  the  hus- 
band could  at  his  will  control.  There  was  nothing  in  our  de- 
cisions suggesting  that  the  wife's  mere  contingent  right  could 
be  separated  from  the  husband's  right  and  sold  by  her  or 
taken  from  her  adversely,  or  that  her  consent  to  its  transfer 
was  necessary  to  enable  the  husband  to  sell  the  policy.  We 
had  the  New  York  feature  which,  given  its  legitimate  effect, 
would  fully  protect  the  wife  subject  to  the  right  of  the  hus- 
band to  allow  the  policy  to  lapse.  The  Massachusetts  feature, 
under  which  immediately  upon  the  issuance  of  the  policy  it 
was  there  held  to  be  a  subject  of  absolute  ownership  by  the 
beneficiary,  was  not  favored.  It  seems  quite  plain  that  the 
legislature  supposed  that  what  was  needed  to  secure  to  the 
wife,  and  to  her  only,  the  beneficiary  right  in  case  of  her  sur- 
viving to  take  at  the  maturity  of  the  policy,  was  to  abolish  the 
nile  that  existing  statutes  referred  to  conditions  existing  at 
the  maturity  of  the  policy,  leaving  the  husband  in  the  mean- 
time in  absolute  control.  What  would  most  clearly  accomplish 
that  ?  Provide  that  the  policy  "shall  be  the  sole  and  separate 
property  of  said  married  woman,"  placing  those  words  before 
the  words  "shall  inure  to  her  separate  use  and  benefit," 
thereby  leaving  the  courts  no  room  for  holding  that  the  con- 
dition of  "sole  and  separate"  ownership  was  postponed  to  the 
time  to  which  it  had  formerly  been  held  the  words  "inure  to 
her  separate  use,"  etc,  pointed,  and  emphasizing  the  inter- 
polated words  beyond  all  possibility  of  misapprehension  as  to 
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their  import  by  placing  between  the  words  "free  from,"  etc., 
and  the  words  "claims  of  her  husband,"  etc.,  the  words  "the 
control,  disposition  or."  That,  omitting  parts  not  material 
here,  being  done,  the  law  took  this  form: 

(New  York  feature)  "Any  married  woman  may,  in  her 
own  name  .  .  .  ,  cause  to  be  insured  for  her  own  use  the  life 
of  her  husband,  .  .  .  ;  and  (Massachusetts  feature  in  ef- 
fect) any  person,  whether  her  husband  or  not,  effecting  any 
insurance  on  his  own  life  .  .  .  may  cause  the  same  to  be 
made  payable  ...  to  a  married  woman  .  .  .  ;  (Massa- 
chusetts feature)  and  every  such  policy,  when  expressed  to 
be  for  the  benefit  of^.  .  .  (New  York  feature)  made  pay- 
able to  (joint  feature)  any  married  woman  .  .  .  ,  (new  feat- 
ure) shall  be  the  sole  and  separate  property  of  such  mar- 
ried woman  and  (Massachusetts  feature)  shall  inure  to  her 
separate  use  and  benefit  and  that  of  her  children,  (New  York 
feature)  and  in  case  of  her  surviving  the  period  or  term  of 
such  policy  the  amount  of  the  insurance  shall  be  payable  to 
her  .  .  .  for  her  use  and  benefit,  free  from  (new  feature) 
the  control,  disposition  or  (New  York  and  Massachusetts 
feature)  claims  of  her  husband  and  of  the  person  effecting  or 
assigning  such  insurance  and  from  the  claims  of  their  re- 
spective representatives  and  creditors." 

With  the  thought  that  was  given  to  the  matter  when  Ellison 
V.  Straw  was  decided  it  became  manifest  to  us  all  that  the  leg- 
islature intended  by  the  act  of  1891  a  radical  change.  That 
idea  has  been  confirmed  by  subsequent  study.  It  seemed  to 
us  all  then  that  the  right  of  the  matter  had  been  reached.  No 
favor  was  given  then  to  the  idea  which  now  prevails,  but  it 
was  thought  to  be  quite  clear  that  the  legislature  intended  to 
so  provide  that  the  right  of  a  married  woman,  when  a  bene- 
ficiary in  a  life  insurance  policy,  would  be  contingent  only 
upon  the  policy  being  kept  in  force  and  her  surviving  to  take 
under  it ;  that  till  the  proceeds  thereof  Avere  reduced  to  posses- 
sion they  should  be  safe  from  imprudent  conduct  on  her  part 
and  the  acts  of  others,  in  harmony  with  the  presumed  intent 
of  the  assured  person  in  such  cases.    It  was  thought  then  that 
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the  will  of  the  legislature  in  that  regard  was  quite  plain,  and 
it  seems  to  me  so  now.  It  was  reasoned  then  that  if  the  leg- 
islation permitted  of  two  constructions,  that  one  should  be 
adopted  giving  to  a  married  woman  the  fullest  measure  of 
protection  at  the  maturity  of  ^  her  policy  right.  It  was  sup- 
posed that  the  legislature  had  taken  radical  action  to  eradicate 
completely  the  system  that  had  grown  up  here  as  to  the  rights 
of  such  persons  in  such  circumstances.  The  disinclination 
of  the  court  theretofore  to  recede  from  its  ancient  moorings 
in  the  face  of  a  legislative  command,  so  to  speak,  to  do  so,  the 
court  being  so  entrenched  in  such  position  that  such  command 
was  not  appreciated,  was  seen,  in  that  while  the  legislative 
purpose  seemed  plain  the  court,  when  first  clilled  upon  to  act 
in  the  matter  in  Strike  v.  Wis,  0.  F.  M.  L.  Ins.  Co.  95  Wis. 
583,  70  N.  W.  819,  said  no  change  was  intended  from  the 
rule  of  Foster  v.  Gile,  50  Wis.  603,  7  K  W.  555,  8  N.  W. 
217.  So.  a  studied  attempt,  after  a  careful  analysis  of  the 
statute  in  all  its  aspects  as  to  the  right  of  the  matter,  was 
made  to  discover  it,  and  all  concurred  in  the  reasoning  and  it 
the  result 

In  this  opinion  we  have  gone  over  the  subject  matter  in 
hand  as  an  original  proposition  without  discovering  any  rea- 
son why  the  conclusions  reached  in  Ellison  v.  Straw  are  not 
right  as  to  the  point  under  discussion.  My  remembrance  is 
that  the  opinion  correctly  mirrors  the  discussions  which  led 
up  to  the  writing  of  it. 

It  is  suggested  that  the  question  of  the  assignability  of  a 
married  woman's  beneficiary  right  in  a  life  insurance  policy 
was  not  involved  in  Ellison  v.  Straw;  that  the  sole  question 
was  whether  such  right  could  be  seized  and  appropriated  by 
creditors  and  that  such  question  is  not  here,  "but  we  have  no 
disposition  or  purpose  to  indicate  that,  if  it  were,  we  should 
hesitate  to  adhere  to  that  decision,"  thus  affirming  the  adop- 
tion of  the  rule  of  Eadie  v.  Slimmon  so  far  as  it  was  grounded 
on  the  unassignability  of  the  policy  and  rejecting  the  Massa- 
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chnsetts  rule  in  Troy  v.  Sargent,  supra.  One  view  is  favored 
in  harmony  with  Massachusetts,  while  the  logical  effect  is  re- 
jected in  favor  of  the  New  York  idea,  which  springs  from  a 
construction  of  language  which  is  here  rejected. 

In  Ellison  v.  Straw  the  question  of  whether  the  policy  was 
assignable  was  supposed  to  be  the  supreme  test  of  whether  it 
could  be  taken  from  the  beneficiary  in  adversary  proceedings 
'for  the  payment  of  her  debts.  I  am  entirely  unable  to  appre- 
ciate the  statement  that  the  consideration  of  the  supposed 
underlying  question  was  beyond  the  ultimate  one  to  be  de- 
cided. Is  it  true  that  it  is  not  legitimate  in  reasoning  up  to 
a  conclusion  as  tg  the  existence  of  a  fact  in  controversy  which 
is  assumed,  rightly  as  is  supposed,  cannot  exist  in  the  absence 
of  either  of  several  other  disputed  facts,  to  take  up  the  minor 
propositions,  either  of  which  being  solved  in  the  negative 
would  demonstrate  nonexistence  of  the  ultimate  disputed 
fact  ?    If  so,  our  ideas  of  logic  are  all  wrong. 

One  of  the  turning  points  in  all  discussions  in  New  York 
&s  to  whether  a  policy  could  be  seized  by  the  creditors  of  the 
wife  was  whether  it  was  assignable  by  her.  Baron  v.  Brum- 
mer,  100  N.  Y.  372,  3  N.  E.  474;  Amberg  v.  Manhattan  L. 
/rw.  Co.  171  N.  Y.  314,  63  N.  E.  1111.  Our  statute  nowhere 
says  expressly  that  the  beneficiary  right  of  a  married  woman 
at  any  time  shall  be  exempt  from  the  claims  of  her  creditors. 
If  it  is  her  absolute  property  presently,  as  held  in  Massa- 
chusetts and  elsewhere,  there  is  no  legitimate  ground  for  hold- 
ing it  to  be  beyond  the  reach  of  creditors,  except  that  it  is  un- 
assignable under  the  law  declaring  that  it  shall  be  paid  to  her 
for  her  use  and  benefit  at  maturity. 

Before  we  are  through  with  this  subject  we  must  take  hold 
fully  and  firmly  of  one  horn  or  the  other  of  the  dilemma 
which  our  statute  and  previous  holdings  present.  That,  it 
was  supposed,  was  fully  appreciated  in  Ellison  v.  Straw  and 
involved,  necessarily,  consideration  of  whether  the  policy  was 
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assignable  or  not  The  point  there  urged  most  strongly  upon 
the  court,  as  it  would  appear  from  the  opinion,  and  as  the 
fact  is,  as  abimdantly  shown  by  the  briefs  of  counsel  on  both 
sides,  is  the  one  now  said  to  have  been  outside  the  case.  I 
would  not  venture  to  go  this  far  if  the  matter  rested  only  in 
memory,  however  much  it  may  be  said  to  be  corroborated  by 
the  opinion.  The  briefs  used  upon  the  argument  leave  the 
matter  unmistakable.  I  must  assume  that  they  were  not  care- 
fully examined  in  the  preparation  of  the  opinion  of  the  court. 
My  remembrance  is  that  the  point  given  the  greatest  attention 
then,  as  the  surest  test  of  whether  the  policy  was  attachable, 
is  the  one  now  turned  aside  as  not  having  been  rightly  con- 
sidered. We  are  unable  to  see  now  how  any  logical  basis  can 
exist  under  the  statujte  for  holding  that  the  policy  right  can- 
not be  reached  by  creditors  in  an  adversary  way,  and  yet  that 
it  is  a  mere  chose  in  action  subject  to  be  transferred  by  the 
beneficiary  at  her  will  in  advance  of  maturity. 

It  is  urged  that  in  deciding  the  former  case  Archibald  v. 
Mut.  L.  Ins.  Co,  was  overlooked.  My  brethren  of  the  major- 
ity take  that  view.  I  do  not  so  remember  it  The  case  was 
cited  then  and  commente4  on  in  appellant's  brief  to  the  point 
that  the  policy  was  assignable  by  the  beneficiary,  and  the  re- 
spondent replied  thereto  briefly,  saying  that  the  language  re- 
lied upon  was  a  mere  side  remark  and  had  no  significance,  the 
policy  being  assignable  regardless  of  the  attitude  of  the  wife. 
The  facts  in  that  regard  being  perfectly  apparent  and  not 
pressed  upon  the  court  particularly,  the  case  was  not  cited  in 
the  opinion.  It  were  better  if  it  had  been  and  the  opportunity 
not  afforded  for  saying  it  was  overlooked.  It  was  considered 
utterly  unimportant  as  to  the  decision  of  the  court. 

One  very  important  feature  of  our  present  situation,  one 
that  my  brethren  have  entirely  overlooked,  remains  to  be  men- 
tioned. If  appearances  are  not  misleading,  the  doctrine  of 
Ellisofi  V.  StroAv,  so  far  as  not  modified  by  the  legislature,  has 
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become  incorporated  into  the  written  law.  By  ch.  15,  Laws 
of  1903,  enacted  in  view  of  the  construction  given  by  thi» 
court  to  the  act  of  1891,  it  was  provided  that 

"any  married  woman  may,  with  the  written  consent  of  the 
person  effecting  the  insurance,  assign,  encumber  or  dispose  of 
any  right,  title  or  interest  she  may  have  in,  to  or  under  any 
policy  of  life  insurance,  whether  on  the  life  of  herself  or  her 
husband,  or  of  any  other  person,  and  whether  such  policy  be 
expressed  to  be  for  the  benefit  of  or  assigned  or  made  payable 
to  such  married  woman,  or  in  trust  for  her,  in  the  same  man- 
ner and  with  like  effect  as  if  she  were  unmarried.  The  pro- 
visions of  this  act  shall  apply  to  all  insurance  on  lives, 
whether  effected  before  or  after  the  passage  of  this  act,  but 
shall  not  apply  to  assignments  thereof  heretofore  made." 

While  the  retroactive  feature  thereof  is  probably  not  ef- 
fective, the  distinct  recognition  of  the  doctrine  of  Ellison  v. 
Straw  and  effort  not  to  go  counter  thereto  as  to  assignments 
already  made,  and  determination  to  remove  the  disability  of 
married  women  to  assign,  under  certain  circumstances,  by 
necessary  inference  provided  that  the  policies  not  referred 
to  should  be  wholly  unassignable.  Expressio  unius  est  ex- 
clusio  alterius. 

The  purpose  of  partially  removing  the  disability  of  married 
women,  as  above,  was. probably  to  enable  them  to  use  their 
policies,  under  certain  conditions,  as  security  for  borrowed 
money,  thus  partly  undermining  the  common  purpose  of  such 
insurance.  It  were  better  if  the  ordinary  life  policy  for  the 
benefit  of  a  wife  were  not  assignable  at  all  before  maturity,, 
except  to  procure  money  when  necessary  to  protect  it.  It 
were  better  if  insurance  companies  would  promote  that  sys- 
tem, instead  of  seeking  to  undermine  the  ancient  beneficent 
purpose  of  such  organizations,  sacrificing  that  for  the  purpose 
of  securing  aid  in  the  making  of  investments.  But  that  is 
wholly  a  matter  of  policy,  not  entitled  to  weight  here,  except 
as  it  is  helpful  in  determining  the  meaning  of  ambiguous  laws 
involving  the  subject. 
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Now  we  will  draw  this  opinion  to  a  close,  making  no  apol- 
ogy for  its  lengthy  but  again  expressing  regret*  that  the  point 
discussed  could  not  have  been  left  undecided  till  a  conclusion 
could  be  reached  that  would  be  considered  final  under  exist- 
ing statutes.  Since  it  was  supposed  that  the  question  should 
now  be  met  and  a  decision  made  that  would  at  least  reopen 
what  would  otherwise  appear  closed  by  Ellison  v.  Straw,  duty 
impelled  me  also  to  go  at  length  into  the  matter,  expressing 
with  fulness  the  grounds  of  my  dissent  from  the  court's  con- 
clusion. The  judicial  discussion  on  both  sides  will  be  help- 
ful to  bench  and  bar  when  the  matter  shall  be  presented  again. 
In  my  treatment  of  the  matter  I  have  intended  to  cover  the 
whole  field,  what  has  been  decided  and  the  legitimate  effect, 
which  I  think  will  be  claimed  for  it,  contrary  to  that  which 
my  brethren  suggest  they  would  not  hesitate  to  decide  if  it 
were  now  up  to  them  to  do  it.  Having  taken  a  step  in  the 
^vrong  direction  with  the  best  of  resolutions  that  we  will  not 
take  another,  when  to  go  further,  having  started,  is  the  nat- 
ural or  necessary  consequence  of  the  digression,  it  is  most 
liable  to  occur,  or  a  return  movement  be  indulged  in,  or  an 
incongruous  position  be  adopted. 

Our  conclusion  is  that  the  judgment  should  be  reversed,  be- 
cause the  policies  are  governed  by  the  law  as  it  stood  prior  to 
1891,  but  otherwise  that  it  would  have  to  be  affirmed  on  prin- 
ciple and  on  authority  of  Ellison  v.  Strav\ 

SiEBECKEB,  J.    I  concur  in  the  opinion  of  Marshall,  J. 

Keewin,  J.,  took  no  part. 
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Fraijcisco,  Eespondent,  vs.  Hatch,  Appellant. 
December  IS,  1904— February  ^U  1905. 
Af/lrmance  on  equal  division  of  court. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county :  E.  Eay  Stevens,  Circuit  Judge.    Affirmed, 

The  decision  upon  a  former  appeal  in  this  action  is  re- 
ported in  117  Wis.  242. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
jB.  E.  NoyeSj  and  for  the  respondent  on  that  of  Dithmar  & 
'Carow  and  Orotophorstj  Evans  &  Thomas. 

The  following  opinion  was  filed  January  10,  1905 : 

Cassoday,  C.  J.  This  cause  was  originally  tried  at  the 
<5ircuit  before  Mr.  Justice  Siebecker,  now  a  member  of  this 
court  The  other  members  of  this  court  find  themselves 
equally  divided  on  the  question  of  the  admission  of  certain 
•evidence,  and  this  necessarily  results  in  an  aflSrmance  of  the 
judgment. 

By  the  Court, — The  judgment  of  the  circuit  court  is  af- 
firmed. 

Siebeckee  and  Keewin,  JJ.,  took  no  part 

Mr.  Justice  Keewin  having  become  a  member  of  the  court 
and  taken  his  seat  at  the  January  term,  1905,  the  appellant 
moved  for  a  rehearing,  urging,  among  other  things,  that  five 
justices  would  be  qualified  thereon  to  determine  the  questions 
involved  in  the  appeal. 

For  the  respondent  it  was  contended  that  a  defeated  party 
cannot  secure  a  reargument  in  the  appellate  court  merely  be- 
•cause  thore  has  been  a  change  in  the  membership  of  the  court, 
<?iting  Shreveport  v.  Holmes,  125  U.  S.  694;  People  v.  New 
YorJc,  25  Wend.  252 ;  Mason  v.  Jones,  3  N.  Y.  375 ;  Steams 
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V.  Hemmens,  3  N.  Y.  Supp.  16;  Peoples  v.  Evening  News- 
Asso.  61  Mich.  11;  Woodbury  v.  Dorman,  15  Minn.  341;. 
Ayer  v.  Stewart^  16  Minn.  89;  Devereux  v.  Devereux,  81 
X.  C.  12.  See,  also,  Qibbs  v,  Seibt,  118  Wis.  145 ;  Jacobs  i\ 
Qusen  Ins,  Co,  123  Wis.  608. 

The  motion  was  denied  February  21,  1905,  Justices  Sie- 
BECKEB  and  Kebwin  taking  no  part  in  the  decision. 


Merbick,  Appellant,  vs.  Northwestern  National  Life 
Insurance  Compant,  Respondent. 

December  15,  lOO^Fehruary  21,  ^905. 

Life  insurance:  Wrongfully  declared  forfeiture:  Right  of  action  of 
wife  as  beneficiary:  Joinder  of  parties:  Measure  of  damages. 

1.  Where,  under  sec.  2347,  Stats.  1898,  and  the  terms  of  the  policy, 

Insurance  on  a  husband's  life  was  to  go  to  his  wife  as  her  sep- 
arate property  if  she  survived  him,  otherwise  to  his  heirs^. 
neither  the  husband  nor  his  heirs  are  necessary  parties  to  an 
action  by  the  wife  against  the  insurance  company  for  damages, 
based  on  the  wrongful  act  of  the  company  in  declaring  the- 
policy  forfeited. 

2.  The  wife  has  a  cause  of  action  in  such  a  case  against  the  Insur- 

ance company,  although  the  husband  is  still  living;  and  the 
measure  of  her  damages  is  the  value  of  the  policy  at  the  time  it 
was  80  declared  forfeited.  i 

« 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  Ray  Stevens,  Circuit  Judge.    Beversed. 

This  is  an  appeal  from  an  order  sustaining  a  demurrer  to 
a  complaint  alleging,  in  effect,  that  the  Madison  Company 
therein  mentioned  [the  Northwestern  National  Life  Insur- 
ance Company  of  Madison,  Dane  Coimty,  Wisconsin]  was 
incorporated  under  the  laws  of  this  state  in  1882 ;  that  Feb- 
ruary 22,  1883,  the  plaintiff's  husband,  Noel  N.  Merrick^ 
became  a  member  of  that  company  and  procured  from  that 
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'Company  insurance  on  his  life  for  $4,000,  which  was  sub- 
sequently reduced  to  $1,000,  payable  as  hereinafter  men- 
tioned; that  the  Madison  Company  was  reincorporated  in 
January,  1892,  imder  the  laws  of  this  state  then  in  force; 
:that  the  Madison  Company  was  again  reorganized  and  re- 
incorporated in  1899  under  the  laws  of  this  state  then  in 
force;  that  October  7,  1899,  the  Madison  Company  changed 
its  name  so  as  to  be  the  same  as  the  defendant's  name ;  that 
after  the  defendant  was  duly  incorporated  under  the  laws  of 
Minnesota,  and  after  it  was  duly  licensed  and  authorized  to 
do  business  in  this  state,  and  after  it  was  fully  and  duly  em- 
powered and  authorized  to  consolidate  with  and  reinsure  the 
risks  and  the  members  of  the  Madison  Company,  it  did  so 
•consolidate  and  reinsure  the  risks  and  members  of  the  iladi- 
son  Company  under  the  laws  of  this  state  then  in  force,  and 
the  Madison  Company,  on  August  29,  1901,  transferred  all 
its  members  and  risks  and  all  its  insurance  contracts  and  obli- 
gations and  duties,  including  its  duties  and  obligations  to  the 
plaintiff  and  her  husband,  and  all  its  duties  and  .obligations 
to  its  members,  including  the  plaintiff  and  her  husband,  to 
the  defendant  company,  and  at  the  same  time  and  place  the 
defendant  assumed  and  reinsured  all  the  risks  and  members 
of  the  Madison  Company,  including  the  membership  and  risk 
and  certificate  of  membership  of  the  plaintiff's  husband,  and 
at  the  same  time  and  place  the  Madison  Company  assigned, 
transferred,  and  set  over  and  deliverec^  to  the  defendant  all 
of  its  property  of  every  nature  and  kind,  and  the  defendant 
accepted  and  carried  the  same  away,  and  the  Madison  Com- 
pany thereupon  went  out  of  business;  that  from  and  after 
August  29,  1901,  the  defendant  undertook  to  and  did  carry 
out  and  perform  the  duties  and  obligations  due  to  the  plaint- 
iff and  her  husband  according  to  the  terms  and  conditions  of 
his  certificate  of  membership ;  that  in  1898  the  Madison  Com- 
pany issued  and  delivered  to  the  plaintiff's  husband  a  new 
•certificate  of  membership  and  contract  of  insurance,  dated 
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January  4,  1898,  in  and  by  the  terms  of  which  the  plaintiffs 
husband  was  obliged  to  pay,  within  thirty  days  after  due  no- 
tice by  mail  at  his  postoffice  address  at  Meadow  Valley,  Wis- 
consin, $1.30  on  the  maturity  of  the  certificate  of  any  other 
member  of  the  Madison  Company;  that  said  certificate  also 
contained  the  following:  That  the  Madison  Company,  upon 
due  proof  of  the  death  of  Xoel  'N.  Merrick,  within  sixty  days 
after  due  proof  and  allowance  thereof  and  of  the  plaintiff's 
claim  or  right,  would  pay  to  the  plaintiff,  if  living,  but  in  case 
oi  her  death  woidd  pay  his  heirSj  the  amount  of  eighty  per 
cent  of  an  assessment  levied  upon  and  collected  from  all  the 
members  of  the  Madison  Company,  not  to  exceed  $1,000. 

The  complaint  also  alleges,  in  effect,  that  the  plaintiff  is 
the  wife  of  Noel  N.  Merrick,  and  sole  beneficiary  named  in 
the  certificate,  and,  if  living  at  the  time  of  his  death,  she 
alone  will  have  and  receive  the  benefit,  not  exceeding  $1,000 ; 
that  she  is  the  owner  and  holder  and  possessor  of  the  certifi- 
cate, and  the  annual  assessments  do  not  exceed  $150 ;  that  an 
assessment  levied  upon  and  collected  from  all  the  present 
members  of  the  Madison  Company  would  far  exceed  the 
$1,000 ;  that  Xoel  X.  l^ferrick  has  paid  all  assessments  ever 
noticed  to  or  required  of  him  by  either  of  the  respective  com- 
panies mentioned,  and  has  kept  and  performed  all  the  condi- 
tions and  agreements  contained  in  his  contract ;  that  June  3, 
1902,  he  paid  $3.55,  which  would  have  become  due  June  10, 
1902,  on  assessment  Xo.  104;  that  July  29,  1902,  he  remit- 
ted to  the  defendant  $3.55,  which  would  have  become  duo 
August  10,  1902,  on  assessment  Xo.  105,  but  which  the  de- 
fendant refused  to  accept,  and  declared  that  Xoel  X.  ^[er- 
rick  had  lapsed  and  forfeited  his  certificate  and  membership ; 
that  Xoel  X.  Merrick  protested,  and  insisted  that  he  was  still 
a  member  in  good  standing,  but  the  defendant  persisted  that 
he  w^as  a  lapsed  and  forfeited  member  by  reason  of  the  non- 
payment of  assessment  Xo.  104,  mentioned,  and  that  his  only 
right  was  an  application  for  reinstatement  after  he  should 
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submit  to  a  medical  examination  showing  that  he  was  insur- 
able;  that  he  was  then  in  poor  health,  suffering  from  rheu- 
matism and  from  disease  of  the  heart,  and  was  not  insurable,, 
and  could  not  pass  such  examination  successfully — of  all  of 
which  he  informed  the  defendant;  that  he  is  sixty-six  years 
of  age,  and  by  the  American  Experience  Tables  his  life  ex- 
pectancy is  ten  years ;  that  in  case  of  his  death  the  members 
of  the  Madison  Company  would  be  liable  thereon  to  an 
amount  exceeding  $3,000;  that  by  the  wrongful  acts  of  the 
defendant  aforesaid  the  plaintiff  had  been  injured  and  dam- 
aged in  the  sum  of  $1,000,  for  which  amount  she  demands 
judgment 

Frank  E.  Parkinson^  for  the  appellant,  argued,  among 
other  things,  that  whenever  an  insurance  company  wrong- 
fully refuses  to  accept  payments  and  to  carry  out  the  contract 
of  insurance — ^wrongfully  puts  an  end  to  it, — the  real  party 
in  interest  may  sue  at  once  and  recover  fuU  damages.  1  Phil- 
lips, Ins.  §  505 ;  U.  8.  v.  Behan,  110  U.  S.  338 ;  Lovell  v.  8L 
Louis  Mui.  L.  Ins.  Co.  Ill  U.  S.  264;  People  v.  Security  L. 
Ins.  4&  A.  Co.  78  N.  Y.  114,  125 ;  Martine  v.  International 
L.  Ins.  Soc.  53  N.  Y.  339 ;  Thompson  v.  New  York  L.  his. 
Co.  21  Oreg.  466 ;  New  York  L.  Ins.  Co.  v.  Staiham,  93  U.  S. 
30;  Hedden  v.  Griffin,  136  Mass.  229;  ClemmUt  v.  Nem 
York  L.  Ins.  Co.  76  Va.  355;  Union  Cent.  L.  Ins.  Co.  v. 
Poettker,  5  Big.  L.  &  A.  Ins.  Eep.  449;  May,  Ins.  §  568; 
Bliss,  Life  Ins.  §  425 ;  Kerr,  Ins.  751,  753.  Putting  an  end 
to  any  contract  gives  an  immediate  right  of  action  for  full 
damages.  Plaintiff  need  not  wait  for  expiration  of  contract 
or  death.  Hildebrand  v.  Am.  F.  A.  Co.  109  Wis.  171 ;  How- 
ard V.  Daly,  61  N.  Y.  362;  Burtis  v.  Thompson,  42  N.  Y. 
246;  Van  Werden  v.  Equitable  L.  A.  Soc.  99  Iowa,  621; 
Dugan  v.  Anderson,  36  Md.  567;  Cohen  v.  New  York  Mut. 
L.  Ins.  Co.  50  N.  Y.  610;  Ilochster  v.  De  La  Tour,  2  El.  & 
Bl.  678,  20  Eng.  L.  &  Eq.  157 ;  Day  v.  Conn.  Gen.  L.  Ins.  Co^ 
45  Conn.  480. 
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For  the  respondent  there  was  a  brief  by  Burr  W.  Jones, 
attorney,  and  Brown  &  Kerr,  of  counsel,  and  oral  argument 
by  Mr.  Jones. 

Cassoday,  C.  J.  1.  It  is  claimed  that  the  demurrer  was 
properly  sustained  on  the  gi'ound  of  defect  of  parties  plaintiff- 
It  appears  from  the  complaint  that  the  plaintiff's  husband, 
who  procured  the  insurance  on  his  own  life,  is  still  living, 
and  hence  it  is  claimed  that  he  should  have  been  made  a  party 
plaintiff.  The  contract  required  the  defendant  to  pay  the  in- 
surance to  the  plaintiff  in  case  she  should  be  living  at  the  time 
of  his  death.  It  is  alleged  that  he  is  in  poor  health,  but,  of 
course,  it  is  possible  for  him  to  survive  his  wife.  Her  rights 
in  the  insurance  are  to  be  determined  by  the  contract  and 
sec.  2347,  Stats.  1898.  Under  that  section  and  the  contract 
the  plaintiff  was  to  have  the  whole  of  such  insurance  or  none 
of  it.^  If  she  died  before  her  husband,  then  the  whole  of  the 
insurance  was  to  go  to  "his  heirs ;"  and  if  she  survived  her 
husband,  then  the  whole  of  it  was  to  go  to  her.  Subject  to 
such  contingency,  the  insurance  was  the  sole  and  separate 
property  of  the  plaintiff,  free  from  the  control  or  dispositiou 
of  her  husband.  Canterbury  v.  N.  W.  Mvi.  L.  Ins,  Co.,  ante,. 
p.  169,  102  K  W.  593.  If,  therefore,  the  plaintiff  has  a 
cause  of  action,  then  neither  her  husband  nor  his  heirs  have- 
any  interest  in  such  cause  of  action,  and  hence  are  not  neces- 
sary parties  to  this  action.  The  husband  and  wife  are  not: 
so  united  in  interest  as  to  require  that  they  should  be  joined 
as  plaintiffs  in  this  action.  Sec.  2604,  Stats.  1898;  Barnes^ 
V.  Beloit,  19  Wis.  93 ;  Linden  L.  Co.  v.  MUwavkee  E.  B.  & 
L.  Co.  107  Wis.  508,  83  IST.  W.  851. 

2.  It  is  claimed  that  the  demurrer  was  properly  sustained 
because  the  plaintiff's  husband  is  still  living,  and  hence  that 
the  plaintiff's  alleged  cause  of  action  had  not  yet  accrued.    It 
is  well  established  that: 
Vol.124  — 15 
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"When  one  party  to  an  executory  contract  prevents  the  per- 
formance of  it,  or  puts  it  out  of  his  own  power  to  perform  it, 
the  other  party  may  regard  it  as  terminated,  and  demand 
whatever  damages  he  has  sustained  thereby."  Lovell  v.  8L 
Louis  M.  L.  Ins.  Co.  Ill  U.  S.  264,  4  Sup.  Ct.  390 ;  Kelley, 
M.  &  Co.  V.  La  Crosse  C.  Co.  120  Wis.  84,  89,  90,  97  K  W. 
674. 

The  principal  controversies  have  been  as  to  the  proper 
form  of  action  and  the  measure  of  damages.  In  the  case  at 
bar  the  demurrer  concedes  that  the  defendant  had  wrongfully 
refused  to  accept  further  payments  of  assessments,  and  had 
declared  that  the  insurance  had  lapsed  and  the  certificate  of 
membership  become  forfeited.  It  is  claimed  that,  if  this  is 
true,  still  it  only  gave  to  the  plaintiff  a  right  of  action  on  the 
policy  after  the  death  of  her  husband.  But  there  are  adjudi- 
cations to  the  effect  that  the  policy-holder  is  not  limited  to 
such  a  remedy.  Thus  it  has  been  held  in  Connecticut  that, 
where 

"a  life  insurance  company  refused  to  receive  the  premium 
on  one  of  its  policies  from  a  holder  on  the  ground  that  it  had 
become  forfeited  by  a  breach  of  one  of  its  conditions  by  the 
person  whose  life  was  insured,  .  .  .  there  were  three  courses 
open  to  the  holder  of  the  policy  in  the  circumstances :  (1)  He 
might  elect  to  consider  the  policy  at  an  end,  in  which  case  he 
could,  in  a  proper  action,  recover  its  just  value.  (2)  He 
might  institute  an  equitable  proceeding  to  have  the  policy  ad- 
judged in  force,  in  which  case  the  question  of  forfeiture  could 
be  determined.  (3)  He  might  tender  the  premium,  and  wait 
till  the  policy  became  payable  by  its  terms,  and  then  try  the 
question  of  forfeiture  in  «  proper  action  on  the  policy."  Day 
V.  Connecticut  0.  L.  Ins.  Co.  45  Conn.  480. 

In  the  case  at  bar  the  beneficiary  has  elected  to  consider  the 
policy  at  an  end,  and  is  here  seeking  to  recover  its  value,  as 
damages  for  the  breach  of  the  contract 

In  a  Virginia  case  a  husband  took  out  a  policy  of  insurance 
on  his  own  life  for  the  benefit  of  his  wife,  and,  in  case  she 
died  before  he  did,  then  for  her  children,  and  paid  the  pre- 
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rniums  thereon  up  to  the  time  of  the  war.  After  the  war  the 
company  repudiated  the  policy.  Then  the  wife  died  without 
bringing  any  suit^  leaving  only  one  child  her  surviving,  and 
that  child  brought  the  action  during  the  life  of  the  assured, 
for  damages  for  the  breach  of  the  contract.  Pending  that  suit 
the  insured  died,  and  it  was  held,  in  effect,  that  after  the  com- 
pany repudiated  the  policy  the  wife  might  have  sued  in  her 
own  name  for  damages  for  the  breach  of  the  contract,  or  she 
might  have  waited,  and,  if  she  survived  her  husband,  she 
might  have  brought  an  action  on  the  policy;  that  as  she  did 
not  survive,  but  died  prior  to  her  husband,  such  right  of  ac- 
tion on  her  death  at  once  became  vested  in  the  child ;  that  the 
war  did  not  abrogate  the  policy,  but  only  suspended  the  same ; 
and  that  the  company's  repudiation  of  the  policy  after  the 
war  excused  the  insured  from  making  any  tender  of  premiums 
thereafter.  Clemmitt  v.  New  York  L.  Ins.  Co.  76  Va.  355 ; 
S.  C.  77  Va.  366.    It  was  there  further  held  that: 

"Where  breach  occurred  and  suit  is  brought  during  in- 
sured's life,  and  he  dies  before  judgment,  the  value  of  the 
policy  is  the  present  value,  as  at  the  date  of  the  insurance  com- 
pany's repudiation,  of  the  sum  assured  and  payable  at  the 
death  of  Uie  assured,  to  be  diminished,  however,  at  the  same 
date,  by  the  present  value  of  the  premiums  subsequently  ac- 
crued, and  also  by  the  amount  of  the  premiums  previously  ac- 
crued (which  are  unpaid),  and  interest  thereon." 

It  was  there  strongly  intimated  that,  even  if  the  assured 
had  been  "alive  at  the  date  of  the  judgment,  with  no  decrease 
of  health  except  from  efflux  of  time,"  still  she  might  have  re- 
covered such  damages  as  she  had  actually  sustained.  It  was 
there  said  that  "the  rule  to  ascertain  the  value  of  a  life  policy 
is  laid  down  in  Universal  L.  Ins.  Co.  v.  Binford,  76  Va.  103." 
In  that  case  the  company  was  insolvent,  and  it  was  held  that 
the  policy-holder  was  entitled  to  a  sum  of  money  which 
"would  purchase  from  a  solvent  company  a  policy  of  the  same 
kind,  for  the  same  amount,  and  for  the  same  rate  of  pre- 
mium," and  that  such  amount  was  ascertainable  "by  treating 
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the  difference  between  the  premiums  paid  the  defendant  com- 
pany and  the  premiums  to  be  paid  to  the  new  insuring  com- 
pany as  an  annuity  for  the  assured's  expectation  of  life,  and 
calculating  its  cash  value."  In  the  case  at  bar  the  company 
is  solvent,  and  the  assured  is  in  poor  health  and  is  not  insur- 
able. 

In  Georgia  it  has  been  held  that,  where  the  company  had 
breached  the  contract,  the  holder  of  the  policy  was  entitled  to 
"recover  any  damages  he  may  have  sustained  in  consequence 
thereof."  Alabama  O.  L.  Ins,  Co.  v.  Garmwny,  74  Ga.  61. 
It  has  been  held  in  New  York  that,  where  the  policy-holder 
is  entitled  to  recover  damages  for  the  breach  of  the  contract, 
the  measure  of  his  damages  "is  the  value  of  the  policy  de- 
stroyed ;  and  in  ascertaining  this  resort  may  properly  be  had 
to  tables  used  in  the  business  of  life  insurance,  showing  the 
average  expectancy  of  life."  People  v.  Security  L.  Ins.  £ 
A.  Co.  78  N.  Y.  114,  125,  126.  In  a  later  case  in  New 
York  it  was  held : 

"That  if,  at  the  time  of  the  refusal  of  the  defendant  to 
accept  the  premiums,  the  life  of  the  plaintiff's  father  was  still 
insurable,  the  measure  of  his  damages  was  the  difference  be- 
tween the  then  present  value  of  the  premiums  he  would  have 
been  compelled  to  pay  during  the  life  of  his  father  imder  the 
policy  issued  by  the  defendant  and  the  present  value  of  the 
premiums  which  he  would  be  compelled  to  pay  under  a  policy 
which  could  then  be  obtained  from  another  responsible  com- 
pany; that  if  at  that  time  the  life  of  his  father  was  not  in- 
surable, his  damages  would  be  the  actual  value  of  the  policy 
at  the  time  of  the  breach,  as  being  a  valid  and  obligatory 
claim  against  an  entirely  responsible  company."  Speer  v. 
Phoenix  M.  L.  Ins.  Co.  36  Hun,  322. 

In  that  state  it  is  held  t|iat  in  case  of  such  breach  of  the 
company  the  policy-holder  is  entitled  to  recover  as  damages 
the  value  of  the  policy  at  the  time  of  the  breach.  Farley  v. 
Union  M.  L.  Ins.  Co.  41  Hun,  304 ;  People  v.  Empire  M.  L. 
Ins.  Co.  92  N.  Y.  105.  The  latest  case  in  that  state  which 
has  come  to  our  attention,  and  applicable  here,  is  Toplitz  v. 
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Bauer,  161  N.  T.  325,  336,  55  1^.  E.  1059,  1062,  where  it 
was  said  by  the  court  and  held  that: 

"The  insurance  company,  having  thus  canceled  its  obliga- 
tion, refused  to  reinstate  it  The  plaintiffs  are  entitled  to 
complete  indemnity  for  the  loss  thus  sustained,  and  the  in- 
quiry was,  What  was  the  loss  in  contemplation  of  law  ?  .  .  . 
The  reasonable  and  just  rule  of  damages  in  such  cases  would 
seem  to  be  the  cost  of  replacing  the  policy  on  the  same  terms 
in  a  perfectly  sound  company  at  the  time  of  the  surrender, 
but  the  pledgor  had  then  ceased  to  be  an  insurable  risk  under 
any  circumstances  existing  in  the  business  of  insurance;  so 
that  the  real  loss  was  the  face  of  the  policy  less  what  it  would 
cost  to  carry  it  by  payment  of  anotiier  premium  which  fell 
due  before  the  death  of  the  insured."  See  2  May,  Ins. 
(4th  ed.)  §  569. 

These  New  York  adjudications  seem  to  indicate  the  true 
rule  of  damages  in  such  cases.  Under  the  allegations  of  the 
complaint,  which  are  admitted  by  the  demurrer,  the  plaintiff 
is  entitled  to  recover  unless  she  should  die  before  the  as- 
sured. So,  as  the  case  now  stands,  the  complaint  states  a 
cause  of  action. 

By  the  Court. — The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  direction  to  overrule  the  de- 
murrer, and  for  further  proceedings  according  to  law. 

SiEBECKER  and  Kekwin,  JJ.,  took  no  part. 


Wells,  Respondent,  vs.  Soanuln  and  others.  Appellants. 

January  SI — February  21,  1905. 

Mortgages:  Deed  and  defeasance:  Limitations:  Where  cause  of  action 

accrues. 

1.  A  deed  given  as  security  for  a  loan,  and  a  written  defeasance  by 
which  the  lender  agreed  to  reconv^  upon  payment  of  the  debt, 
together  constituted  a  mortgage. 
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2.  The  statute  (subd.  2,  sec.  4221,  Stats.  1898)  limiting  to  ten  years 
"an  action  upon  a  sealed  Instrument  when  the  cause  of  action 
accrued  without  this  state/'  does  not  apply  to  an  action  to  fore- 
close a  mortgage  of  land  situated  in  this  state,  although  both 
parties  reside  In  another  state.  Such  an  action,  being  merely  a 
proceeding  against  land  in  this  state.  Is  local  and  not  maintain- 
able in  the  courts  of  any  other  state,  and  hence  the  cause  of 
action  accrues  in  this  state  and  nowhere  else. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodgo 
county :  James  J.  Dick,  Circuit  Judge.    Affirmed, 

On  March  10,  1891,  Agnes  M.  Scanlan,  in  consideration 
of  a  loan  of  $1,500  either  to  herself  or  to  her  husband,  exe- 
cuted her  note  for  that  amount,  payable  'at  Chicago,  Illinois, 
three  months  after  date,  and,  as  security,  deeded  to  the  lender, 
Andrew  S.  Work,  lands  in  Dodge  county,  Wisconsin,  and  re- 
ceived from  Work  a  written  defeasance,  agreeing  to  reconvey 
upon  payment  of  the  debt.  Work  transferred  the  note  to 
one  J.  H.  Wheeler,  who  had  negotiated  the  loan.  He  recov- 
ered judgment  thereon  against  Agnes  M,  Scanlan  in  Chi- 
cago on  October  19,  1891.  In  November,  1891,  one  Heden- 
berg  paid  the  amount  of  that  judgment  in  purchase  thereof, 
a^now  claimed,  but  received  no  formal  assignment  of  it  until 
June  22,  1898,  when  Wheeler  executed  and  delivered  such 
assignment.  On  the  7th  of  July,  1900,  Wheeler  made 
another  formal  assignment  of  the  judgment  to  the  plaintiff. 
Wells,  and  on  the  same  day  Hedenberg  also  made  an  assi^- 
ment  of  it  to  her,  and  Work  made  a  quitclaim  to  her  of  the 
Dodge  county  lands.  This  action  was  brought  on  substantially 
the  foregoing  facts,  with  a  prayer  of  strict  foreclosure  of  the 
interest  of  Agn^  M.  Scanlan  and  other  defendants  claiming 
some  rights  under  her,  but  praying  also  general  and  equitable 
relief. 

The  defense  interposed  was  that  the  money  was  borrowed 
by  Mrs.  Sca/nlan  for  the  benefit  of  Hedenberg,  who  agreed 
with  her  to  pay  the  debt;  hence  that  his  payment  of  the 
judgment  to  Wheeler  canceled  the  debt,  as  also  the  mortgage 
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interest  held  under  her  deed.  The  answer  also  set  up  expira- 
tion of  ten  years,  and  bar  by  limitation,  nnder  sea  4221, 
Stats.  1898.  Agnes  M.  Scanlan  died  before  the  trial,  and 
there  was  no  evidence  offered  of  the  alleged  primary  indebted- 
ness of  Hedenberg. 

The  conrt  held  that  the  transaction  constituted  a  mortgage ; 
that  Eedenberg's  action  amounted  to  a  purchase  of  the  debt, 
and  not  a  payment;  and  that  the  statute  of  limitations  was 
not  a  bar  to  the  action — whereupon  it  rendered  judgment  for 
foreclosure  and  sale,  in  the  usual  statutory  form,  without  any 
direction  for  a  personal  judgment  for  deficiency.  From  this 
judgment  the  defendants  appeal. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
George  W.  Sloan  and  K.  C.  Lewis,  and  for  the  respondent 
on  that  of  John  G.  Healy,  attorney,  and  W.  E.  Eeeley,  of 
counsel 

Dodge,  J.  Both  parties  agree  that  the  writings  between 
Mrs.  Scanlan  and  Work  constituted  a  mortgage,  the  conces- 
sion being  fully  justified  by  the  authorities  in  this  state. 
BrirJcman  v.  Jones,  44  Wis.  498,  614;  Gumps  v.  Kiyo,  104 
Wis.  656,  659,  80  N.  W.  937;  Beehe  v.  Wis.  M.  L.  Go.  117 
Wis.  328,  332,  93  N.  W.  1103. 

The  defense  of  payment  resulting  from  Hedenberg's  al- 
leged primary  liability  as  between  him  and  Scanlan  is,  owing, 
perhaps,  to  the  death  of  Mrs.  Scanlan,  wholly  unsupported  by 
evidence ;  and  the  finding  that  the  transaction  between  Hed- 
enberg and  Wheeler  was  that  of  purchase  of  the  judgment  is 
supported  both  by  the  documentary  and  oral  evidence.  There 
is  full  proof  of  the  transfer  of  the  debt  evidenced  by  the  judg- 
ment, and  also  the  formal  title  to  or  lien  upon  the  land,  to 
plaintiff. 

The  only  remaining  defense  is  subd.  2,  sec.  4221,  Stats. 
1898,  limiting  to  ten  years  "an  action  upon  a  sealed  instru- 
ment when  the  cause  of  action  accrued  without  this  state." 
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Appellant  argues  that  this  action  accrued  in  the  state  of  Illi- 
nois, because  both  plaintiff  and  defendant  there  resided. 
That  position  he  supports  by  certain  authorities,  some  of 
which  do  in  fact  contain  the  declaration  that  a  cause  of  ac- 
tion arises  in  the  state  where  the  debtor  resides,  and  nowhere 
else;  but  those  decisipns  are  all  with  reference  to  personal 
liabilities,  to  actions  on 'which  the  presence  of  the  debtor  is 
essential.  A  suit  to  foreclose  a  mortgage  or  enforce  other  lien 
upon  land  is  distinct  from  the  action  at  law  to  recover  tiie 
debt  Duecker  v.  Ooeres,  104  Wis.  29,  37,  80  K  W.  91.  The 
rendition  of  a  personal  judgment  against  the  debtor  may  or 
may  not  be  joined  with  the  suit  to  enforce  the  lien  by  virtue 
of  our  statute,  and  perhaps  by  virtue  of  the  general  power  of 
a  court  of  equity  to  render  complete  justice  between  the  par- 
ties, but  it  is  a  wholly  nonessential  part  of  the  suit.  Thus  it 
has  been  definitely  settled  in  Wisconsin  that  even  the  com- 
plete destruction  of  the  debt  by  statute  of  limitation  has  no 
effect  upon  the  right  to  maintain  an  equitable  suit  to  enforce 
the  mortgage.  Wiswell  v.  Baxter^  20  Wis.  680 ;  Whipple  v. 
Barnes,  21  Wis.  327 ;  Duecker  v.  Ooeres,  supra.  Hence  there 
<jan  be  no  doubt  that  this  action  is  what  it  purports  on  its  face 
to  be — a  mere  proceeding  against  the  real  estate  in  Wiscon- 
sin. Such  an  action,  of  course,  is  local,  and  could  not  be 
maintained  in  the  courts  of  any  other  state.  They  would 
have  no  jurisdiction  of  the  subject  matter,  for,  the  proceeding 
being  substantially  in  rem,  the  res  would  not  be  within  their 
reach.  No  adjudication  they  could  make  could  act  upon  it. 
Ellenwood  v.  Marietta  C.  Co.  158  U.  S.  105, 15  Sup.  Ct.  771 ; 
.Swift  V.  James,  50  Wis.  540,  7  N.  W.  656;  Story,  Confl. 
Laws,  sees.  539,  551. 

It  is  surely  absurd  to  assert  that  a  cause  of  action  accrues 
in  a  state  where  there  is  no  court  which  can  take  jurisdiction 
of  its  subject  matter.  .  The  very  reasoning  of  the  cases  cited 
by  appellant,  insisting  upon  the  accrual  of  the  action  at  the 
place  of  defendant's  residence,  base  such  insistence  upon  the 
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necessity  of  his  presence  in  order  to  give  the  court,  jurisdic- 
tion. Lace  V.  Clarke,  49  Minn.  356,  51  N.  W.  1162;  Hum- 
phrey V.  Cole,  14  HI.  App.  66,  62;  Hyman  v.  McVeigh,  10 
Chi.  Leg.  News,  157 ;  O'Donnell  v.  Lewis,  104  111.  App.  198, 
201.  Thus  in  the  Illinois  cases  it  is  said  a  cause  of  action  has 
arisen  in  another  state  "when  jurisdiction  existed  in  the 
courts  of  another  state  to  adjudicate  between  the  parties  upon 
the  particular  cause  of  action."  The  Minnesota  court  de- 
clares that  the  cause  of  action  on  a  personal  debt  arises  only 
where  and  when  there  concur  "the  existence  of  facts  consti- 
tuting a  cause  of  action  suable  in  the  courts  of  that  state,  and 
the  presence  in  it  of  the  defendant."  Then  only  is  there  "the 
opportunity  to  commence  an  action  in  that  state."  Wher- 
ever courts  have  had  before  them  the  subject  of  an  action  in 
rem,  or  directly  affecting  real  estate,  they  have  held  that  the 
cause  of  action  has  no  existence  except  within  the  jurisdic- 
tion where  the  land  is.  Anderson  v.  Baxter,  4  Oreg.  105, 
111 ;  Bradley  v.  Cole,  67  Iowa,  650,  25  iSf .  W.  849.  We  can- 
not doubt  the  correctness  of  this  view,  nor  hesitate  over  the 
conclusion  that  the  cause  of  action  now  presented  accrued  in 
the  state  of  Wisconsin,  and  nowhere  else.  For  that  action  the 
presence  of  the  land  was  necessary  to  the  jurisdiction  of  any 
court  over  the  subject  matter,  while  the  presence  of  the  de- 
fendant was  in  no  wise  essential,  for  the  court  could  act  upon 
the  res,  wherever  the  defendant  might  be,  by  means  of  sub- 
stituted service  of  process.  Stats.  1898,  sec.  2639,  subd.  4 ; 
^Moyer  v.  Koontz,  103  Wis.  22,  79  X.  W.  50 ;  Permoyer  v, 
Nejf,  95  U.  S.  714;  Amdt  v.  Griggs,  134  U.  S.  316,  10 
Sup.  Ct  557. 

This  conclusion  is,  of  course,  fatal  to  the  contention  that 
the  cause  of  action  accrued  outside  of  this  state,  and  pre- 
cludes application  of  the  statute  pleaded.  It  results  that  no 
defense  was  established,  and  the  judgment  of  foreclosure  and 
sale  was  proper. 

By  the  Court, — Judgment  affirmed. 
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O^NiEx,  Appellant,  vs.  Wm.  B.  H.  Kbeb  Company,  Re- 
spondent.   * 

January  SI— February  21, 1905.   . 

Assignment  of  fund  not  in  existence:  Equitable  lien, 

A  writing  given  by  H.  to  K.,  authorizing  one  M.  to  pay  to  K  all 
sums  to  become  due  upon  subsequent  sales  of  milk  by  H.  to  M. — 
there  being  an  expectation  that  such  sales  would  be  made,  but 
no  binding  contract  between  H.  and  M.  to  that  effect — did  not 
pass  any  legal  Interest  in  any  such  sum  not  actually  paid  over 
to  K.,  or  give  him  any  equitable  lien  thereon,  as  against  a  sub- 
sequent garnishment  of  M.  by  another  creditor  of  K. 

Appeal  from  a  judgment  of  the  circuit  court  for  Washing- 
ton county:  James  J.  Dick,  Circuit  Judge.    Reversed. 

The  plaintiff  brought  this  action  on  a  note  given  by  the 
principal  defendant,  Heinrich  Helmke,  and  recovered  judg- 
ment thereon,  and  instituted  this  garnishment  action  to  aid 
in  the  collection  of  the  amount  due  on  such  judgment  on 
the  2d  day  of  January,  1902.  The  garnishee  defendant, 
Michael  Murphy,  answered,  alleging  that  at  the  time  he  wa& 
served  with  the  summons  herein  there  was  a  balance  due  from 
him  on  account  of  milk  delivered  by  defendant  at  his  cheese 
factory  between  March  22,  1901,  and  January  2, 1902,  in  the 
sum  of  $168.15 ;  that  the  Wm.  B.  H.  Kerr  Company^  a  cor- 
poration, claimed  this  balance  under  a  writing  executed  by 
Helmke  in  its  favor,  and  directed  to  the  garnishee.  Murphy, 
and  received  and  accepted  by  him  at  about  the  time  it  is  dated. 
The  writing  is  as  follows : 

"North  Lake,  Wis.,  March  29,  1901. 

^Tor  the  purpose  of  obtaining  credit  from  the  Wm.  B.  H. 
Kerr  Company,  I  hereby  authorize  you  to  pay  said  Wm.  B. 
H.  Kerr  all  my  part  of  the  milk  delivered  to  your  factory. 

"To  Mike  Murphy.  Heineich  Helmke." 

It  appeared  that  the  writing  was  executed  for  the  purpose 
of  obtaining  credit  for  goods  and  merchandise  to  be  purchased 
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from  the  Kerr  Compcmy,  and  that  the  defendant  Hehnke  pur- 
chased goods  from  the  company  between  the  date  of  the  order 
and  the  service  of  the  summons  aggregating  in  amount  a  sum 
largely  in  excess  of  the  total  amount  due  for  all  the  milk  he 
delivered  to  Murphy  during  that  time.  At  diflferent  times 
between  August  1,  1901,  and  January  2,  1902,  Murphy,  out 
of  what  was  due  Helmke  for  milk  delivered  at  the  factory, 
had  paid  the  Kerr  Company  a  total  of  $135.  The  court  found 
that  these  payments  were  made  under  the  arrangement  be- 
tween Helmke,  the  Kerr  Company,  and  Murphy.  It  ap- 
peared that  no  contract  existed  between  Helmke  and  JIurphy 
whereby  Helmke  agreed  to  deliver  his  milk  to  Murphy  for 
any  future  period,  nor  did  it  appear  that  Murphy  was  obli- 
gated to  receive  his  milk  for  any  period  after  March  29, 1901. 
Upon  the  applicatioi),  of  the  defendant  Murphy  the  sum  of 
$168.15  was  paid  into  court.  The  Kerr  Company  was  made 
a  party  defendant  to  the  action,  who  interpleaded,  claiming 
the  amount  paid  into  court  under  the  order  of  March  29th^ 
and  the  garnishee  action  and  all  further  proceedings  as  to 
the  garnishee  were  discontinued  and  dismissed.  The  court 
awarded  judgment  in  favor  of  the  impleaded  defendant,  the 
Kerr  Company,  holding  that  the  order  was  an  effective  agree- 
ment to  trajQsfer  or  create  a  lien  on  all  of  Helmke's  inter- 
est in  the  money  due  him  for  milk  delivered  to  Murphy  after 
the  order,  and  covering  the  proceeds  in  Murphy's  hands  when 
garnishment  proceedings  were  commenced.  This  is  an  appeal 
from  such  judgment 

For  the  appellant  there  was  a  brief  by  Sawyer  &  Sawyer,. 
and  oral  argument  by  E.  TF.  Sawyer. 

For  the  respondent  there  was  a  brief  by  Frame  &  Black- 
stone,  and  oral  argument  by  H.  J.  Frame. 

SiEBECKEB,  J.  The  controversy  between  the  parties  is  over 
the  legal  effect  of  the  order  of  defendant  Helmke,  whereby  he 
authorized  the  garnishee,  Murphy,  to  pay  the  Kerr  Company^ 
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all  the  money  that  might  become  due  for  milk  delivered  there- 
after to  Murphy's  factory.  Does  this  order  operate  either 
as  an  assignment  of,  or  create  an  equitable  lien  on,  the  pro- 
ceeds of  the  milk  delivered  to  Murphy  after  the  order  was 
given?  The  court  found  that  since  this  order  was  given  by 
Ilelmke  to  obtain  credit  from  the  Kerr  Company  for  the  pur- 
chase of  goods  and  merchandise  at  their  store,  and  such  credit 
was  extended  to  him,  and  payments  were  made  on  this  ac- 
count out  of  the  amount  due  for  milk  delivered  after  the  writ- 
ten order  had  been  given,  it  followed  that  the  Kerr  Company 
had  a  right  to  the  amount  in  the  garnishee's  possession  when 
the  action  was  commenced. 

The  legal  effect  of  transactions  like  this  has  often  been  dis- 
cussed and  considered  by  the  courts,  resulting  in  conflicting 
conclusions  upon  the  subject.  There  is  practical  unanimity 
of  opinion  that,  in  law,  there  is  no  transfer  of  title  or  interest 
to  such  property ;  but  the  courts  are  not  agreed  upon  the  ques- 
tion whether  such  an  agreement  creates  a  lien  of  an  equitable 
character  attaching  to  and  bringing  the  property  within  the 
terms  of  the  agreement  upon  the  property  coming  into  exist- 
ence and  possession  of  the  party  attempting  to  transfer  it. 
The  case,  however,  is  not  one  of  first  impression  before  this 
•court.  It  was  presented  in  the  early  case  of  Chynoweth  v. 
Tenney,  10  Wis.  397,  and  a  number  of  subsequent  cases. 
Mr.  Justice  Paine,  in  delivering  the  opinion  of  the  court  in 
that  case,  observed : 

"The  effect  to  be  given  to  conveyances  which  purport  to 
grant  property  to  be  thereafter  acquired  by  the  grantor  has 
■of  late  occupied  the  attention  of  courts  to  a  considerable  ex- 
tent, and  does  not  seem  to  be  entirely  settled.  The  maxim  of 
the  common  law  that  'a  man  cannot  grant  or  charge  that  which 
lie  hath  not,'  if  applied  to  it  without  qualification,  would 
readily  determine  it." 

After  an  examination  of  the  cases  the  court  declares  that 
ii  conveyance  of  after-acquired  property  is  "inoperative  to 
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transfer  the  property,"  as  between  the  parties,  "without  some 
new  act  on  the  part  of  the  grantor  ratifying  it  after  he  had 
acquired  it."  Id.  401.  This  doctrine  was  applied  by  the 
court  to  that  case,  which  dealt  with  a  chattel  mortgage  trans- 
fer. It  is  recognized,  however,  that  it  applies  with  equal 
force  to  sales  of  and  charges  upon  personal  property.  The 
ruling  in  this  and  subsequent  cases  is  upon  the  ground  that  a 
party  must  have  an  existing  vested  interest  in  the  property 
sought  to  be  conveyed,  to  give  the  transfer  effect  in  the  law,, 
and  that  a  mere  possibility  or  expectancy  of  acquiring  prop- 
erty, "not  coupled  with  an  interest,  is  insufficient."  It  is 
well  settled  that  a  potential  interest  in  property  is  sufficient 
to  support  such  a  transfer.  This  principle  is  illustrated  in 
the  case  of  Low  v.  Pcw/lOS  Mass.  347,  wherein  the  court  ap- 
plied it  to  assignments  of  future  wages  or  earnings,  holding 
that  an  assignment  of  future  wages,  where  there  is  no  con- 
tract for  service,  is  invalid ;  on  the  other  hand,  if  a  person  is 
under  contract  for  service,  he  may  assign  his  future  earnings 
growing  out  of  such  contract.  "The  distinction  between  the 
cases  is  that  in  the  former  the  future  earnings  are  a  mere' 
possibility,  while  in  the  latter  the  possibility  of  future  earn- 
ings is  coupled  with  an  interest,  and  the  right  to  them,  though 
contingent  and  liable  to  be  defeated,  is  a  vested  right." 

Under  the  facts  of  this  case,  Helmke  was  under  no  obliga- 
tion to  deliver  milk  to  Murphy  after  the  date  of  the  order. 
The  expectation  that  he  would  do  so  may  have  existed,  but 
was  coupled  with  no  vested  interest.  This  made  it  a  mere 
possibility,  and  created  no  actual  or  potential  interest  in  any 
of  the  proceeds  of  the  milk  he  afterwards  delivered;  thus 
rendering  the  order  ineffectual  as  a  legal  transfer.  Farm- 
ers' L.  £  T.  Co.  V.  Commercial  Bankj  11  Wis.  207 ;  Single  v. 
Phelps,  20  Wis.  398;  Hunter  v.  Bosworth,  43  Wis.  683; 
Lamson  v.  Moffat,  61  Wis.  153,  21  N.  W.  62 ;  Merchants'  & 
M.  8.  Bank  v.  Lovejoy,  84  Wis.  601,  55  N.  W.  108 ;  HuHng- 
V.  Cabell  9  W.  Va.  522 ;  CooJc  v.  Corthell  11  R.  I.  482. 
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It  is  argued  that,  if  the  order  was  not  a  transfer  of  such 
proceeds,  it  should  be  given  legal  efficacy  in  the  nature  of  an 
executory  contract  creating  a  lien  on  this  fund,  which  author- 
ized the  Kerr  Company  to  take  and  hold  the  money  as  against 
the  defendant  and  his  creditors.  This  proposition  was  also 
considered  and  passed  upon  in  the  Chynoweth  Case,  and  it 
was  held  that  such  an  attempted  transfer  of  after-acquired 
property  is  not  effectual  to  create  a  lien  in  equity.  Mer- 
chants' &  M.  8.  Bank  v.  Lovejoy,  supra;  Lamson  v.  Moffat, 
supra;  Brown  v.  Neilson,  61  Neb.  765,  86  N.  W.  498.  The 
logical  deduction  to  be  made  from  the  authorities  upon  the 
subject  in  this  court  is  that  the  agreement  under  which  the 
Kerr  Company  asserts  its  right  to  the  money  paid  into  court 
does  not  pass  any  legal  interest,  or  give  any  equitable  lien  on 
the  fund.  The  only  right  the  Kerr  Company  acquired  under 
the  order  was  a  license  to  obtain  the  money  due  Helmke  while 
it  was  in  Murphy's  possession,  and  that  when  it  had  taken 
such  possession  it  was  with  the  consent  of  Helmke,  and  its 
title  became  good  to  the  amoimt  taken  (Chynoweth  Case,  10 
Wis.  407),  but  that  it  acquired  no  right  to  the  fund  while 
in  Murphy's  possession  as  against  the  plaintiff,  who  now 
claims  the  proceeds  as  an  attaching  creditor  of  the  defendant 
Helmke.  The  plaintiff  was  entitled  to  judgment  directing 
that  the  money  now  in  court  be  paid  to  him  in  satisfaction 
of  his  judgment  against  Helmke. 

By  the  Court, — The  judgment  is  reversed,  and  the  cause 
IS  remanded  with  directions  that  the  plaintiff  be  awarded 
judgment  for  the  sum  paid  into  court  by  the  garnishee. 
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Shieley,  Eespondent,  vs.  City  of  Waukesha,  Appellant. 

January  SI— February  21,  1905. 

Municipal  corporations:  Bpecial  assessments  for  improvements:  Vol- 
untary payment:  Reassessment. 

1.  In  proceedings  for  the  improyement  of  a  street  under  a  city  char- 

ter, the  assessment  of  benefits  having  been  confirmed  upon 
due  notice  to  all  persons  interested,  and  all  subsequent  steps 
having  been  taken  In  accordance  with  the  charter  and  upon  due 
notice,  payment  of  the  assessment  against  an  abutting  lot,  made 
by  the  owner's  agent  in  charge  thereof  without  protest  or  ob- 
jection, was  a  voluntary  payment,  and  the  money  paid  cannot 
be  recovered  back. 

2.  A  lotowner  who  has  voluntarily  paid  an  assessment  of  the  bene- 

fits from  a  street  improvement  cannot  thereafter  maintain  an 
action  to  set  aside  such  assessment  and  for  a  reassessment 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county :  James  J.  Dick,  Circuit  Judge.    Reversed. 

At  the  times  mentioned  in  the  complaint  defendant  was  a 
municipal  corporation  organized  and  existing  under  the  gen- 
eral city  charter  law  of  the  state  of  Wisconsin,  and  plaintiff 
was  the  owner  of  the  south  fifty-three  feet  of  lot  6,  block  6, 
Cutler^s  addition  to  the  city  of  Waukesha.  In  May,  1900, 
the  common  council  of  defendant  by  resolution  duly  author- 
ized the  grading  and  paving  of  West  avenue  in  said  city, 
upon  which  avenue  plaintiff's  lot  abuts.  The  board  of  public 
works,  pursuant  to  said  resolution,  proceeded  to  assess  the  ben- 
efits and  damages  to  the  abutting  property  occasioned  by  the 
improvement,  and  assessed  $120  benefits  against  plaintiff's 
property,  and  on  December  3, 1900,  duly  filed  its  report  with 
the  city  clerk  of  defendant  city,  purporting  to  J}e  in  accord- 
ance with  law  in  such  cases  made  and  provided  as  to  bene- 
fits and  damages  to  the  property  owners  on  said  West  avenue 
by  reason  of  the  improvement,  which  report  showed  that  the 
property,  including  that  owned  by  the  plaintiff,  was  not  dam- 
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aged  by  the  improvement.  Due  notice  was  given  to  all  prop- 
erty owners,  as  required  by  law,  of  the  making  of  said  assess- 
ment of  benefits  and  damages,  and  of  the  filing  of  said  re- 
port, and  of  the  time  and  place  for  review  and  hearing  objec- 
tions to  such  assessment  and  report,  and  upon  such  hearing 
said  report  was  confirmed.  Afterwards,  and  in  accordance 
with  sec.  925 — 191,  Stats.  1898,  due  proceedings  were  had 
and  notice  given  to  all  property  owners  that  the  work  had 
been  completed,  and  unless  they  paid  their  assessment  im- 
provement bonds  would  be  issued.  After  the  work  of  said 
improvement  had  been  duly  approved  the  contractor  doing 
the  same  received  a  certificate  therefor  issued  in  July,  1901, 
as  to  the  parcel  of  land  described  in  the  plaintiff's  complaint. 

On  July  16,  1903,  this  action  was  brought  to  set  aside  the 
assessment  against  plaintiff's  property  and  for  reassessment 
of  benefits  and  damages.  Defendant  demurred  for  want  of 
facts  suflSicient  to  constitute  a  cause  of  action,  which  was  over- 
ruled. Defendant  answered,  setting  up,  among  other  things, 
that  one  J.  K.  Handle  was  managing  agent  .of  plaintiff  and 
had  charge  of  her  property  and  full  knowledge  of  the  acts 
and  things  done  by  defendant  in  relation  to  the  improvement, 
and  that  plaintiff,  through  her  agent,  voluntarily  paid  the  as- 
sessment for  said  improvement 

The  court  below  found  that  the  common  council  duly  di- 
rected the  board  of  public  works  to  make  the  improvement; 
that  the  property  of  plaintiff  was  assessed  as  to  benefits  in  the 
sum  of  $120 ;  that  prior  to  the  commencement  of  this  action 
plaintiff  paid  to  the  city  clerk  of  defendant,  through  her 
agent,  the  amount  of  the  benefits  assessed  by  reason  of  said 
improvement ;  and  further  found  that  the  assessment  of  ben- 
efits and  damages  by  reason  of  the  improvement  in  front  of 
plaintiff's  property  was  arbitrary  and  should  be  set  aside, 
and  a  reassessment  of  benefits  and  damages  as  to  plaintiff's 
property  had,  and  directed  judgment,  with  costs.  Judgment 
was  entered  accordingly,  from  which  this  appeal  was  taken. 
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For  the  appellant  there  was  a  brief  by  Henry  Lockney,  at- 
torney, and  H.  J.  Frame,  of  counsel,  and  oral  argument  by 
Mr.  Frame. 

For  the  respondent  there  was  a  brief  by  Ryan,  Merton  & 
Newbury,  and  oral  argument  by  T.  E.  Ryan. 

Keewiw,  J.  Upon  the  undisputed  evidence  in  this  case 
the  payment  of  assessment  against  plaintiff's  property  must 
be  regarded  as  a  voluntary  payment  with  full  knowledge  of 
the  facts  upon  which  such  assessment  was  made.  It  appears 
that  the  board  of  public  works  proceeded  under  the  charter 
to  make  the  improvement  in  question  by  authority  of  the  com- 
mon council,  and  filed  its  report  as  required  by  law,  which 
showed  assessment  of  benefits  against  plaintiff's  property. 
Subsequent  proceedings  were  had  in  accordance  with  the  char- 
ter, and  notice  duly  given  to  all  parties  interested  of  the  meet- 
ing of  the  board  to  hear  objections  to  the  assessment  of  bene- 
fits, and  upon  due  notice  and  hearing  the  assessment  of  bene- 
fits, including  the  assessment  against  plaintiff's  property,  was 
confirmed.  The  report  of  the  board  of  public  works  and  pro- 
ceedings thereon  were  open  to  inspection  by  plaintiff  and  all 
parties  interested.  The  street  was  improved,  and  the  certifi- 
cate provided  for  by  the  charter  of  defendant  city  issued  to 
the  contractor  who  performed  the  work.  Xotice  was  given 
to  property  owners  that,  unless  they  paid  such  certificates, 
bonds  would  be  issued  at  the  expiration  of  thirty  days.  The 
agent  of  plaintiff,  who  had  charge  of  her  property,  paid  the 
assessment  for  plaintiff  without  any  protest  or  objection.  No 
evidence  of  want  of  notice  was  offered  upon  the  trial.  Upon 
the  undisputed  facts  the  plaintiff  must  be  deemed  to  have  had 
notice  of  all  the  proceedings  in  making  the  improvement  and 
assessing  the  benefits  and  damages. 

In  the  light  of  the  evidence  in  this  case  we  must  hold  that 
plaintiff  paid  the  assessment  in  question  voluntarily,  and 
should  be  charged  Avith  knowledge  of  the  proceedings  of  the 
Vol.  124  —  16 
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board  of  public  works.  Bdbcoch  v.  Fond  du  Lac,  58  "Wis. 
230,  16  N.  W.  625.  It  is  well  settled  that  where  one  volun- 
tarily pays  money  upon  a  claim  with  full  knowledge  of  the 
facts  upon  which  such  claim  is  founded  he  cannot  recover  the 
money  back  on  the  ground  that  such  claim  was  unenforceable. 
22  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  609,  and  cases  cited; 
Gage  v.  Allen,  89  Wis.  98,  61  N.  W.  361;  Custin  v.  Viroqiia, 
67  Wis.  314,  30  K  W.  515.  And  this  general  doctrine  ap- 
plies to  the  payment  of  taxes.  Hence  taxes  voluntarily  paid, 
in  the  absence  of  fraud,  misrepresentations,  duress,  or  coer- 
cion, cannot  be  recovered  back.  Little  v.  Bowers,  1 34  U.  S. 
547,  10  Sup.  Ct  620;  Railroad  Co.  v.  CommWs,  98  U.  S. 
541 ;  Bahcock  v.  Fond  du  Lac,  supra;  Rutledge  v.  Price  Co. 
66  Wis.  35,  27  X.  W\  819;  Powell  v.  St.  Croix  Co.  46  Wis. 
210,  50  K  W.  1013. 

From  this  well-settled  doctrine.it  is  clear  that  the  plaintiff 
could  not  recover  in  an  action  at  law  the  money  paid  to  the 
city  clerk  of  defendant  city  upon  the  assessment  against  her 
property.  It  is  equally  clear  that  she  cannot  maintain  the 
present  action  for  reassessment,  which  is  based  upon  tlie 
theory  of  reducing  or  extinguishing  the  assessment  of  benefits, 
since  she  could  not  profit  by  such  reduction,  having  volun- 
tarily paid  the  whole  amount  of  the  assessment.  The  litiga- 
tion, therefore,  in  any  event,  would  prove  fruitless,  and  the 
plaintiff  has  no  cause  of  action. 

From  the  view  %Ve  have  taken  of  this  case  it  becomes  unnec- 
essary to  consider  other  questions  discussed  by  counsel. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  with  directions  to  dismiss  the 
complaint. 
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T1BOBSKY9  Appellant,  vs.  Chicago,  Milwaukee  &  St.  Paul 
Eatlway  Company,  Eespondent 

'anuary  91— February  21,  1905. 

Railroads:  "Negligence:  Presumption  from  accident:  Truck  left  on 
^  sidewalk:  Court  and  jury:  Evidence:  Res  gestae. 

1.  Negligence  of  the  railway  company  is  not  to  be  presumed,  under 

the  rule  of  res  ipsa  loquitur,  from  the  mere  fact  that  one  walk- 
ing at  night  on  the  sidewalk  adjacent  to  a  station  platform  was 
injured  by  falling  over  a  truck  belonging  to  the  company,  which 
had  been  left  on  the  walk. 

2.  Upon  the  evidence  in  such  a  case — ^tending  to  show,  among  other 

things,  that  the  truck  was  customarily  used  by  the  company's 
employees  at  and  near  the  place  of  the  accident,  and  not  show- 
ing that  any  one  else  had  had  anything  to  do  with  it — it  is  held 
that  the  question  of  the  company's  negligence  was  one  for  the 
jury. 

3.  The  fact  that,  in  such  case,  the  injured  person  went,  immediately 

aftef  the  accident,  into  the  depot  and  told  the  telegraph  oper- 
ator what  had  happened,  did  not  make  the  reply  of  such  oper- 
ator admissible  in  evidence  as  part  of  the  res  gestce. 

Appeal  from  a  judgment  of  the  circuit  court  for  Washing- 
ton county :  James  J.  Dick,  Circuit  Judge.    Reversed, 

This  is  an  action  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  by  reason  of  having  stumbled  over 
a  truck  belonging  to  the  defendant,  and  alleged  to  have  been 
negligently  and  wrongfully  left  upon  the  public  sidewalk  in 
front  of  the  defendant's  depot  platform  on  the  evening  of 
December  23^  1902. 

The  answer  admits  the  allegations  of  the  complaint  to  the 
effect  that  at  the  times  therein  mentioned  the  plaintiff  was  a 
resident  of  the  city  of  Hartford,  in  this  state,  and  conducting 
a  shoe  store  therein;  that  the  defendant  corporation  owned 
and  operated  a  railroad  running  through  that  city  during  all 
of  such  times ;  that  the  principal  business  street  in  that  city 
extends  from  the  north  to  the  south,  and  is  known  as  Main 
street,  with  sidewalks  constructed  and  maintained  on  each 
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side  thereof  by  the  city  for  the  accommodation  of  the  public 
traveling  on  foot;  that  the  defendant's  railroad  tracks  run 
east  and  west  across  that  street  at  right  angles  with  it;  that 
the  defendant's  passenger  station  is  located  on  its  right  of 
way  immediately  south  of  said  railroad  tracks  and  west  of 
said  Main  street;  that  the  depot  platform  used  in  cqnnection 
with  said  depot  and  said  tracks  also  extends  from  said  depot 
east  and  up  to  the  sidewalk  on  the  west  side  of  Main  street ; 
and  that  the  agents  and  employees  of  the  defendant  in  the 
discharge  of  their  usual  and  required  duties  were  accus- 
tomed to  use  trucks  with  which  to  carry  baggage,  express  mat- 
ter, and  other  material  over  and  upon  said  platform  and  side- 
walk. 

The  answer  specifically  denied  the  other  allegations  of  the 
complaint  to  the  effect  that  December  23,  1902,  the  defend- 
ant's agents  and  servants  unlawfully,  wrongfully,  negligently, 
and  carelessly  obstructed  said  public  sidewalk  at  the  east  end 
of  said  platform  by  wrongfully,  negligently,  and  carelessly 
placing  upon  and  leaving  thereon  one  of  said  trucks  so  being 
used  and  belonging  to  the  defendant,  and  thus  obstructing 
the  sidewalk  and  imperiling  th^  safety  of  travelers  thereon  at 
the  time  in  question ;  that  about  8  o'clock  on  that  evening  tlie 
plaintiff,  while  passing  along  upon  that  sidewalk  on  the  west 
side  of  Main  street  and  at  the  east  end  of  said  railway  pas- 
senger station  and  platform,  in  the  exercise  of  due  care,  was. 
suddenly  tripped  by  said  truck,  and  fell  over  the  same  with 
great  force,  and  was  badly  injured ;  that  the  night  was  dark 
and  foggy  and  there  were  no  lights  at  or  near  where  the  truck 
was  so  located  at  the  time ;  that  by  reason  of  such  injury  the 
plaintiff  had  suffered  great  and  permanent  damage,  for  which 
he  demands  judgment. 

The  issues  so  joined  were  tried  by  the  court  and  the  juiy, 
and  at  the  close  of  the  testimony  on  the  part  of  the  plaintiff 
the  court  granted  a  nonsuit,  and  from  the  judgment  entered 
thereon  in  favor  of  the  defendant  the  plaintiff  appeals. 
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For  the  appellant  there  was  a  brief  by  J.  C.  Russell  and 
8.  S.  Barney^  and  oral  argument  by  John  M.  Barney. 

For  the  respondent  the  cause  was  submitted  on  a  brief  by 
H.  H.  Field  and  C.  E.  Van  Alstine. 

Cassodat,  0.  J.  In  addition  to  the  facts  alleged  in  the 
complaint  and  expressly  admitted  in  the  answer,  as  indicated 
in  the  foregoing  statement,  there  is  evidence  tending  to  prove 
that  the  platform  on  the  east  side  of  the  depot  extended  to  the 
sidewalk  on  the  west  side  of  the  street;  that  such  sidewalk 
was  about  five  feet  wide,  and  came  up  flush  with  the  depot 
platform,  and  was  of  the  same  width  and  a  continuation  of 
the  street  sidewalk  immediately  north  and  south  of  it  Pas- 
sengers were  in  the  habit  of  taking  their  baggage  up  to  that 
sidewalk  and  shoving  it  onto  the  platform,  where  it  would  be 
received  by  the  baggageman.  The  regular  train  reached  the 
depot  that  evening  on  schedule  time,  6 :30  p.  m.,  and  departed 
at  6 :38  p.  m.  The  truck  in  question  was  about  four  and  one 
half  feet  long,  two  feet  wide,  and  from  eight  to  ten  inches 
high  when  lying  flat  on  the  sidewalk.  At  the  lower  part  there 
was  a  rim  of  steel  or  iron  that  projected  out,  about  half  an 
inch  thick  and  six  inches  wide  on  the  slant,  with  a  blunt  edge 
to  shove  under  the  trunk,  and  was  as  long  as  the  truck  was 
wide.  It  had  two  legs  of  iron  or  steel.  When  the  truck  was 
lying  down,  the  rim  with  the  blunt  edge  naturally  projected 
forward,  and  would  be  about  sixteen  inches  from  the  ground. 
The  truck  belonged  to  the  defondant,  and  was  used  to  wheel 
trunks  from  where  they  were  unloaded  off  the  cars  to  the  dray 
wagon,  and  in  doing  so  would  pass  over  the  sidewalk  in  ques- 
tion* The  baggageman  left  the  depot  that  evening  just  after 
the  train  left.  It  was  his  duty  to  handle  the  baggage,  and  he 
received  sixteen  pieces  of  baggage  on  the  day  in  question,  but 
he  did  not  know  anything  about  the  amount  of  baggage  in  the 
baggage  room  that  evening. 

The  plaintiff  was  over  forty  years  of  age  at  the  time  of  tho 
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accident  Between  7  and  8  o'clock  on  the  evening  in  question 
he  started  alone  from  his  store  to  go  up  to  the  Catholic  school- 
house  to  attend  church.  It  was  so  dark  that  he  could  not  see 
anything  on  the  walk  in  front  of  him,  and  it  was  windy. 
When  he  came  by  the  depot,  he  fell  over  the  truck  standing 
on  the  Main  street  sidewalk,  at  the  end  of  the  depot  platform. 
At  first  he  did  not  know  what  it  was  that  he  had  fallen  over. 
It  hit  him  in  the  leg — in  the  shins.  It  was  about  thirty  feet 
from  the  depot  door.  He  got  up  and  went  into  the  depot,  and 
there  found  O'Neil,  the  night  telegraph  operator,  and  told 
him  what  had  happened.  They  went  out  together,  and  foimd 
the  truck  on  the  sidewalk.  O'Neil  testified  that  he  took  the 
truck  and  put  it  in  the  baggage  room,  and  that  he  did  not 
know  whether  the  door  of  that  room  was  locked  or  unlocked ; 
that  it  was  not  supposed  to  be  imlocked.  The  evidence  men- 
tioned was  admitted  without  objection. 

1.  Error  is  assigned  because  the  court  took  the  case  from 
the  jury  and  granted  a  nonsuit.  In  support  of  such  conten- 
tion counsel  cite  a  class  of  cases  where  the  mere  proof  of  the 
accident  was  held  to  create  a  presumption  of  negligence. 
Gummin/js  v.  Nation/d  F.  Co.  60  Wis.  603, 18  N.  W.  742,  20 
N.  W.  665 ;  Carroll  v.  C,  B.  &  N.  R.  Co,  99  Wis.  399,  403, 
75  N.  W.  176.  But  such  rule  has  its  qualifications,  as  has 
repeatedly  been  pointed  out  by  this  court.  Spille  v.  Wis.  B. 
&  I.  Co.  105  Wis.  340,  849,  81  N.  W.  397;  Musbach  v.  Wis. 
C.  Co.  108  Wis.  57,  67,  84  N.  W.  36;  Beyersdorf  v.  Cream 
City  a.  &  D.  Co.  109  Wis.  456,  463,  84  N.  W.  860.  It  is 
enough  to  say  here,  as  to  that  question,  that  the  rule  men- 
tioned is  not  applicable  to  the  case  at  bar. 

But  it  does  not  follow  that  the  case  was  properly  taken  from 
the  jury.  Of  course,  the  burden  of  proving  actionable  negli- 
gence was  on  the  plaintiff.  It  is  true,  moreover,  that  the  facts 
in  this  case  are  undisputed.    It  has  often  been  said  that — 

"Negligence,  in  one  sense,  is  a  quality  attaching  to  acts  de- 
pendent upon  and  arising  out  of  the  duties  and  relations  of 
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the  parties  concerned,  and  is  as  much  a  fact  to  he  found  by 
the  jury  as  the  alleged  acts  to  which  it  attaches  by  virtue  of 
such  duties  and  relations."  Totvriley  v.  C,  M.  &  St.  P.  R. 
Co.  53  Wis.  633,  11  N.  W.  55 ;  Kaples  v.  Orth,  61  Wis.  633, 
21  N.  W.  633;  HaH  v.  W.  8.  B.  Co.  86  Wis.  489,  490,  67 
K  W.  91. 

It  is  not  a  conclusion  to  be  testified  to  by  witnesses,  but  an 
inference  to  be.  deduced  from  the  facts  and  circumstances 
disclosed  by  the  evidence.  When  the  standard  of  duty  is  a 
shifting  one,  it  is  generally  a  question  for  the  jury.  Id..  It 
is  only  when  the  facts  and  circumstances  are  not  ambiguous, 
and  there  is  no  room  for  two  honest  and  apparently  reasonable 
conclusions,  that  the  court  is  justified  in  taking  the  question 
from  the  jury. 

"When  such  facts  and  circumstances,  though  undisputed, 
are  ambiguous  and  of  such  a  nature  that  reasonable  men,  un- 
affected by  bias  or  prejudice,  may  disagree  as  to  the  inference 
or  conclusion  to  be  drawn  from  them,  ther  the  case  should  be 
submitted  to  the  jury."  Kaples  v.  Orlli,  61  Wis.  533,  21 
X.  W.  634. 

Here  the  truck  was  the  property  of  the  defendant.  It  was 
customarily  used  by  the  defendant's  employees  at  and  near 
the  place  where  it  v;as  found  at  the  time  of  the  accident. 
That  place  was  a  public  sidewalk  upon  which  people  on  foot 
were  liable  to  pass  at  night  or  day,  and  had  the  legal  right  to 
pass.  It  was  a  dark  night.  In  the  absence  of  knowledge  to 
the  contrary,  the  plaintiff  had  the  right  to  assume  that  the 
sidewalk  was  a  safe  place  upon  which  to  walk.  The  presence 
of  such  a  truck  upon  the  walk  might  render  it  unsafe  for 
travelers  on  foot  under  the  circumstances  disclosed  in  the  evi- 
dence. Counsel  for  the  defendant  say  there  was  no  testimony 
as  to  who  left  the  truck  upon  the  sidewalk  that  evening.  There 
is  some  evidence  tending  to  prove  that  the  truck  was  custom- 
arily used  by  the  defendant's  agents  and  employees  at  and 
near  the  place  of  the  accident,  and  there  is  no  evidence  tend- 
ing to  prove  that  any  one  not  in  the  employ  of  the  defendant 
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had  anything  to  do  with  the  truck.  In  that  respect  it  differs 
from  Stimson  v.  M.,  L.  S.  &  F.  U.  Co.  75  Wis.  381,  383,  44 
N.  W.  748.  After  careful  consideration  we  are  constrained 
to  hold  that  the  evidence  was  suflScient  to  take  the  case  to  the 
jury. 

2.  After  the  accident  the  plaintiff  went  into  the  depot,  and 
told  the  night  telegraph  operator  what  had  happened,  as  stated 
above.  Error  is  assigned  because  the  court  excluded  the  reply 
of  the  night  telegraph  operator.  It  is  claimed  that  such  state- 
ments were  admissible  as  a  part  of  the  res  gestoe,  and  counsel 
cite  in  support  Qf  such  contention,  among  other  cases,  Hooker 
V.  C,  M.  &  St.  P.  B.  Co.  76  Wis.  542,  547,  44  N.  W.  10S5 ; 
Hermes  v.  C.  &  N.  W.  R.  Co.  80  Wis.  590,  592,  50  N.  W. 
584;  Christicmson  v.  Pioneer  F.  Co.  92  Wis.  649,  653,  66 
N.  W.  699;  Bliss  v.  State,  117  Wis.  596,  94  N.  W.  325; 
Hupfer  V.  National  D.  Co.  119  Wis.  417,  96  N.  W.  809.  As 
stated  by  way  o±  quotation  from  a  standard  text-writer  in  one 
of  these  cases : 

"The  idea  of  the  res  gestce  presupposes  a  main  fact  or  prin- 
cipal transaction-,  and  the  res  gestce  mean  the  circumstances, 
facts,  and  declarations  which  grow  out  of  the  main  fact,  are 
contemporaneous  with  it,  and  serve  to  illustrate  its  character." 
Hermes  v.  C.  &  N.  W.  R.  Co.  80  Wis.  592,  50  N.  W.  585. 

The  declarations  held  to  be  admissible  as  a  part  of  the  res 
gestce  in  these  cases  were  in  some  way  connected  with  the 
main  fact  or  transaction  under  consideration,  and  served  to 
illustrate  its  character.  1  Greenl.  Ev.  (15th  ed.)  §  108. 
There  is  no  dispute  in  the  case  at  bar  as  to  the  plaintiff's  in- 
jury, nor  as  to  the  manner  in  which  it  occurred.  The  main 
fact  here  in  controversy  is  as  to  whether  the  truck  was  left 
upon  the  sidewalk  by  the  negligence  of  the  defendant.  There 
is  no  evidence  tending  to  prove  that  the  night  telegraph  op- 
erator was  an  actor  or  participant  in  that  transaction,  much 
less  that  his  declarations  sought  to  be  proved  w^ere  a  part  of 
the  res  gestce.     There  is  no  pretense  that  such  declarations 
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were  admissible  merely  because  the  night  telegraph  operator 
was  in  the  employ  of  the  defendant.  No  such  claim  could  be 
maintained.  1  Greenl.  Ev.  (15th  ed.)  §§  113,  114;  Sidney 
S.  F.  Co.  V.  Warsaw,  122  Pa.  St.  494,  500,  15  Atl.  881; 
Dome  V.  Southwork  Mfg.  Co.  11  Cush.  205;  Fogg  v.  Child, 
13  Barb.  248.  We  must  hold  that  there  was  no  error  in  ex- 
cluding sudi  declarations. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


TTammacheb.  Appellant,  vs.  Town  of  Nkw  Berlin,  Re- 
spondent. 

January  SI— February  21,  1905. 

Highways:  Duty  of  town:  Injury  to  pedestrian  on  footpath:  Absence 
of  railing  at  culvert:  Proximate  cau^e:  Judgment  non  obstante. 

1.  Towns  are  not  required  to  keep  country  roads  in  suitable  condi- 

tion for  travel  for  their  whole  width,  nor  to  build  sidewalks 
thereon. 

2.  One  who,  while  walking  at  night  in  a  footpath,  not  prepared  for 

public  travel,  beside  a  country  road  with  which  he  was  familiar, 
failed  to  follow  such  path  into  the  traveled  roadway  and  over 
a  culvert,  and  so  walked  into  a  ditch  and  was  injured,  cannot 
recover  from  the  town  for  such  injury. 

3.  The  absence  of  any  railing  or  guard  to  prevent  a  traveler  on  the 

prepared  roadway  from  falling  off  the  end  of  the  culvert,  is  iifl- 
material  in  such  a  case,  since  such  a  railing  would  not  have 
prevented  the  accident. 

4.  Where  on  the  undisputed  facts  a  verdict  for  defendant  should 

have  been  directed,  it  is  proper  to  grant  judgment  for  defendant 
notwithstanding  the  verdict. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  James  J.  Dick,  Circuit  Judge.    Affirmed. 

This  is  an  action  for  personal  injuries  received  by  the 
plaintiff  while  walking  on  a  highway  in  the  defendant  town 
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April  16,  1901,  at  about  half  past  8  o'clock  p.  m.  The  facts 
were  not  in  dispute.  The  highway  in  question  runs  east  and 
west,  and  is  a  well-traveled  country  road,  fifty  feet  in  width. 
There  is  a  smooth,  graveled  roadway  in  the  center,  fifteen 
feet  or  more  in  width.  A  culvert,  made  of  a  round  drain  tile, 
two  feet  in  diameter,  and  laid  at  a  depth  of  three  and  one 
half  feet  below  the  surface,  crossed  the  traveled  roadway 
nearly  at  right  angles,  for  the  purpose  of  draining  surface 
water  from  the  higher  lands  south  of  the  highway  to  lower 
lands  upon  the  north.  The  pipe  in  question  was  about  twenty 
feet  long,  and  emptied  into  an  open  ditch  at  the  north  end, 
which  ditch  extended  northward  across  the  remainder  of  the 
highway.  There  was  no  railing  at  the  north  end  of  the  cul- 
vert nor  at  the  sides  of  the  ditch.  The  phiintiff  lived  about 
300  feet  west  of  the  culvert,  on  the  north  side  of  the  road,  and 
was  well  acquainted  wath  the  highway  and  the  culvert.  About 
400  feet  east  of  the  culvert,  on  the  north  side  of  the  road,  was 
the  store  of  one  IngersoU.  There  was  no  prepared  footway 
on  either  side  of  the  highway,  but  there  was  a  narrow  foot- 
path made  by  pedestrians  on  the  north  side,  miming  from  the 
IngersoU  store  to  a  point  about  eight  feet  east  of  the  culvert, 
at  which  place  it  curved  to  the  south  and  came  up  to  the  trav- 
eled road,  into  which  it  merged.  The  plaintiff  testified  that 
the  evening  in  question  was  very  dark ;  that  he  left  the  Ingei'- 
soU  store,  and  was  going  home,  and  walked  along  this  foot- 
path ;  that  he  did  not  notice  the  turn  in  the  path,  and  walked 
on  and  fell  into  tlie  ditch  just  about  a  foot  north  of  the  cul- 
vert, and  fractured  the  kneecap  of  his  left  leg. 
The  jury  rendered  the  following  special  verdict : 

"(1)  Was  the  plaintiff  injured  as  claimed  at  the  place  al- 
leged in  the  complaint?  A.  Yes.  (2)  Was  the  highway  in 
question,  at  the  time  and  place  of  the  plaintiff's  said  injury, 
in  such  condition  that  an  injury  to  an  ordinarily  prudent 
traveler  thereon  would  be  the  natural  and  probable  result? 
A.  Yes.  (3)  If  you  answer  the  second  question  ^Yes,'  then 
ought  such  condition  of  the  highway  in  question  reasonably 
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to  have  been  foreseen  and  anticipated  by  reasonably  prudent 
officers  of  the  defendant  to^vn  in  the  discharge  of  their  duties 
as  such  officers  ?  A.  Yes.  (4)  Did  the  want  of  ordinary  care 
on  the  part  of  the  plaintiff  contribute  to  produce  the  injury 
he  received?  A.  Xo.  (5)  What  sum  will  compensate  the 
plaintiff  for  his  said  injury ;  that  is,  In  what  sum  do  you  as- 
sess his  damages  for  medical  and  surgical  attention  and  serv- 
ices, medicine,  care  and  nursing  rendered  him,  which  was 
sustained  by  reason  of  said  injury?  A.  $200.  In  what  sura 
of  money  do  you  assess  the  damages  of  the  plaintiff  for  the 
earnings  which  he  failed  to  earn  on  account  of  the  said  in- 
jury? A.  $500.  In  what  sum  do  you  assess  the  plaintiff's 
damage  for  the  bodily  and  mental  pain,  suffering,  and  dis- 
ability which  he  has  sustained,  resulting  from  the  said  in- 
jury? A.  $800.  In  what  sum  do  you  assess  the  plaintiff's 
•  damages  for  the  bodily  and  mental  pain,  suffering,  and  dis- 
ability which  will  result,  and  which  the  plaintiff  sustained, 
from  said  injury?  A.  $400.  In  all,  at  what  sum  do  you 
assess  the  plaintiff's  damages  ?  A,  $1,900." 
'  The  plaintiff  moved  for  judgment  upon  the  verdict,  and  the 
defendant  moved  for  judgment  non  obstante,  and  also  moved 
to  change  the  answers  of  the  special  verdict.  The  court 
changed  the  answers  to  the  second  and  third  questions  from 
"Yes"  to  "No,"  and  tlie  answer  to  the  fourth  question  from 
"No"  to  "Yes,"  and  also  changed  the  finding  as  to  damages 
80  that  the  total  damages  were  fixed  at  $951.25,  and  entered 
judgment  for  the  defendant,  from  which  the  plaintiff  appeals. 

For  the  appellant  the  cause  was  submitted  on  a  brief  by 
P.  G.  Lewis, 

For  the  respondent  there  was  a  brief  by  Ryan,  Merton  & 
Newbury,  and  oral  argument  by  E,  Merton.  They  argued, 
among  other  things,  that  if  the  usual  traveled  way  of  a  high- 
way is  reasonably  open  and  in  safe  condition,  and  the  traveler 
is  injured  because  he  changes  to,  or  deems  it  more  judicious 
to  take,  a  side  path,  wliich  proves  unsafe,  he  cannot  recover. 
Burr  V.  Plymouth,  48  Conn.  460,  472 ;  Ozier  v.  Einesburgli , 
44  Vt.  220;  Massey  v.  Columbus,  75  Ga.  658 ;  Zettler  v.  At- 
lanta, 66  Ga.  195;  SyJces  v,  Pawlet,  43  Vt  446;  O'Laughlin 
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V.  Dvbuque^  42  Iowa,  639 ;  AlKne  v.  Le  Mars,  71  Iowa,  654 ; 
Harwood  v.  Oakham,  152  Mass.  421.  If  one,  for  his  own 
convenience  and  without  necessity,  drives  outside  of  the  lim- 
its of  a  highway,  and  is  injured  there  by  reason  of  an  excava- 
tion, he  cannot  recover  against  the  municipality  as  for  a  de- 
fect in  the  highway.  Biggs  v.  Huntington,  32  W.  Va.  55 ; 
Fitzgerald  v.  Berlin,  64  Wis.  203. 

WiNSLOW,  J.  The  highway  in  question  was  a  country 
road.  Towns  are  not  required  to  keep  such  roads  in  suitable 
condition  for  travel  for  their  whole  width,  nor  are  they  re- 
quired to  build  sidewalks  thereon.  Such  a  requirement  would 
involve  a  greater  expense,  both  for  the  town  and  for  adjoining 
landowners,  than  has  been  thought  reasonable  as  yet  Possi- 
bly the  time  may  come  when  it  will  be  deemed  proper  to  re- 
quire sidewalks  upon  such  highways,  but  that  time  is  not  yet. 
The  town  has  performed  its  duty  if  it  properly  grades  and 
prepares  a  part  of  the  highway  of  reasonable  width,  and  keeps 
the  same  in  a  suitable  condition  for  the  use  of  passengers 
either  on  foot  or  in  a  conveyance.  Kelley  v.  Fond  du  Lac,  31 
Wis.  179.  It  is  true  that,  if  it  leaves  an  unguarded  excava- 
tion in  such  close  proximity  to  the  traveled  and  prepared 
track  that  passengers  using  such  track  are  in  danger  of  falling 
therein  while  exercising  ordinary  care,  it  fails  in  its  duty. 
So,  in  the  present  case,  if  the  plaintiff  had  been  using  the 
traveled  track,  and  stepped  off  from  the  end  of  the  culvert, 
2)robably  there  would  have  been  a  question  for  the  jury 
Avhether  the  lack  of  a  rail  or  guard  constituted  negligence,  an4 
also  whether  the  plaintiff  was  exercising  due  care  in  his  trav- 
eling. But  that  was  not  this  case.  It  is  imdisputed  that  the 
plaintiff  was  very  familiar  with  the  road  and  with  its  con- 
dition at  this  point.  He  was  knowingly  using  a  part  of  the 
highway  which  had  not  been  prepared  for  public  travel.  In 
so  doing  he  walked  into  the  ditch.  No  railing  or  guard  de- 
signed for  the  purpose  of  protecting  persons  traveling  on  the 
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prepared  way  from  the  danger  of  falling  oS  the  end  of  the 
cidvert  would  have  prevented  the  plaintiff  from  falling  into 
the  ditch.  Upon  the  undisputed  facts,  therefore,  he  was  not 
entitled  to  recover,  and  a  verdict  for  the  defendant  should 
have  heen  directed.  Failing  in  tliis,  the  court  properly 
granted  judgment  for  the  defendant  notwithstanding  the  ver- 
dict. Muench  v.  Heineniann,  119  Wis.  441,  96  K  W.  800. 
By  the  Court. — Judgment  aflBrmed. 


Gkotjatt,  Appellant,  vs.  Rice,  Respondent 
January  31 — February  21,  1905. 

Implied  contract  to  pay  for  services:  Minor:  Emancipation:  Evi~ 
dence:  Instructions  to  jury:  Material  and  immaterial  errors. 

1.  In  an  action  upon  Implied  contract  to  recover  for  services  of 

plaintiff  while  a  minor  living  with  defendant,  the  admission  of 
evidence  as  to  whether  or  not  plaintiff  was  treated  by  defend-, 
ant  as  a  servant  for  hire  was  not  error.  The  decision  of  the 
trial  court  as  to  the  competency  of  such  evidence  is  not  to  be 
disturbed  unless  manifestly  wrong. 

2.  A  question,  asked  on  cross-examination  of  plaintiff's  father,  as 

to  whether  he  had  not  stated  that  he  was  anxious  to  get  the 
boy  (who  wished  to  study  medicine)  to  the  defendant's  (who 
was  a  physician),  because  he  would  learn  more  than  he  would 
in  school.  Is  held  Immaterial,  but,  it  having  been  answered  in 
the  negative,  plaintiff  was  not  prejudiced. 

3.  Evidence  that  plaintiff's  father  had  advised  him  to  make  himself 

useful  while  at  the  defendant's  place,  as  the  latter  did  not  like 
lazy  persons,  is  held  Immaterial,  and  its  admission  with  a  sug- 
gestion that  it  had  a  bearing  on  the  question  whether  plaintiff 
had  been  emancipated,  was  an  error  prejudicial  to  him. 

4.  Statements  by  plaintiff's  father  to  third  persons  as  to  his  rela- 

tions with  his  son,  not  made  In  the  presence  of  either  of  the 
parties,  and  not  properly  offered  to  Impeach  the  father,  were 
incompetent. 

5.  An  instruction  that  by  a  "preponderance  of  the  evidence"  is 

meant  "the  evidence  which  satisfies  and  convinces  your  minds 
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and  Judgments/'  is  Tield  erroneous.  That  term  should  prop- 
erly be  defined,  in  effect,  as  outweighing  in  convincing  force  the 
evidence  on  the  other  side. 

6.  An  instruction  that  if  plaintiff  was  the  owner  of  his  own  time 

during  the  period  of  the  alleged  services  he  was  entitled  to  re- 
cover if  the  Jury  found  he  had  a  cause  of  action,  otherwise 
not, — is  held  correct  so  far  as  it  went;  and  the  omission  to  ex- 
plain what  circumstances  would  give  rise  to  a  cause  of  action 
was  not  fatal  error,  in  the  absence  of  any  request  for  such  ex- 
planation. 

7.  An  instruction  that  if  plaintiff  rendered  the  services  under  a  con- 

tract between  his  parents  and  the  defendant,  although  he  was 
emancipated'  prior  thereto,  the  making  of  such  contract  effected 
a  revocation  of  such  emancipation  and  precluded  him  from  re- 
covering, if  he  had  knowledge  of  such  revocation,  was  errone- 
ous. 

S.  Refusal  to  give  requested  Jnstructions  correctly  stating  the  law 
applicable  to  the  case  is  error  unless  the  substance  thereof  is 
otherwise  given  to  the  Jury.  The  presumption  that  every  one 
knows  the  law  does  not  so  apply  as  to  Justify  such  refusal. 

9.  Thus,  in  an  action  to  recover  for  services  on  Implied  contract, 
refusal  of  instructions  applicable  to  the  particular  case  and  cor- 
rectly stating  under  what  circumstances  defendant  would  be 
liable  on  such  a  contract,  was  error  where  nothing  equivalent 
was  given  in  the  general  charge. 

10.  Whether  a  minor  has  been  emancipated  or  not  may  be  shown  by 

an  express  agreement  or  by  circumstantial  evidence. 

11.  Evidence  of  casual  statements  or  admissions  of  a  party,  made 

in  casual  conversations  to  disinterested  persons,  is  regarded 
in  law  as  the  weakest  kind  of  evidence. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county :  Jam3:s  J.  Dick,  Circuit  Judge.    Eevcrscd, 

Action  to  recover  on  implied  contract.  The  complaint  is  to 
ihe  effect  that  from  the  17th  day  of  July,  1899,  to  September 
24,  1900,  plaintiff  rendered  services  to  the  defendant  at  the 
latter's  request  as  a  servant  on  his  farm,  of  the  reasonable 
value  of  $22  per  month,  or  $308  in  the  whole,  which  became 
due  and  payable  September  24,  1900,  and  that  no  part  thereof 
has  been  paid,  though  payment  thereof  has  been  demanded. 
Defendant  answered  putting  all  the  allegations  of  the  com- 
plaint in  issue,  and  pleading  that  about  July,  1899,  defendant 
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and  plaintiff's  father  and  mother  made  an  agreement,  the 
plaintiff  being  under  the  age  of  twenty-one  years,  to  the  ef- 
fect that  defendant  should  receive  plaintiff  as  a  member  of 
his  household,  furnish  him  with  board,  lodging  and  washing, 
and  afford  him  the  advantages  of  defendant's  professional 
library,  he  being  a  physician  and  surgeon,  direct  him  in  his 
reading  a]\d  give  him  instruction  preparatory  to  his  entering 
a  medical  college  and  becoming  a  physici'an  and  surgeon,  and 
plaintiff  in  consideration  therefor  while  at  defendant's  home 
should  make  himself  generally  useful  and  perform  such  work 
and  render  such  services  for  defendant  as  his  time  and  con- 
venience would  permit;  that  the  alleged  sen-ices  were  per- 
formed under  such  agreement,  and  that  all  of  the  terms 
thereof  were  fully  complied  with  by  the  defendant. 

Upon  the  trial  it  was  claimed  on  behalf  of  the  plaintiff  that 
he  was  emancipated  by  his  parents  before  going  to  live  with 
defendant,  and  before  the  arrangement  with  the  latter  was 
made.  It  was  further  claimed  on  the  part  of  the  plaintiff  that 
he  resided  with  and  worked  for  defendant  during  the  period 
mentioned  in  the  complaint,  under  an  agreement  made  be- 
tween the  latter  and  plaintiff's  father  that  plaintiff  should  re- 
ceive pay  for  his  ser\uces.  The  jury  found  in  favor  of  the 
defendant,  and  judgment  was  rendered  accordingly.  There 
was  evidence  tending  to  prove  the  respective  contentions  of 
the  parties.  Various  rulings  were  made  by  the  trial  court  to 
which  exceptions  were  duly  preserved  for  the  purposes  of  ap- 
peal by  the  plaintiff. 

F.  W.  Houghton,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Connell  &  Weid- 
ner,  and  oral  argument  by  T.  J,  Connell. 

Marshall,  J.  A  witness  for  the  plaintiff,  shown  to  know 
generally  the  course  of  affairs  at  respondent's  home  while  ap- 
pellant resided  there,  was  permitted  to  state,  on  cross-exam- 
ination, whether  he  ever  heard  the  former  request  the  latter 
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to  do  any  worL  It  is  said  the  evidence  was  prejudicially  im- 
material. It  does  not  strike  us  that  way.  It  was  not  claimed 
any  express  contract  existed  entitling  appellant  to  compensa- 
tion for  his  services.  At  the  best  for  him  it  was  claimed  that 
out  of  the  circumstances  sprang  an  implied  liability  in  that 
regard, — a  presumption  that  he  expected  to  receive  compen- 
sation and  respondent  expected  to  render  such,  was  relied 
upon.  Such  a  presumption  is  always  subject  to  explanation 
rebutting  it.  Any  evidence  tending  that  way  was  of  course 
legitimate.  Evidence  as  to  how  appellant  was  treated,  re- 
specting whetlier  as  a  servant  for  hire  or  not,  was  supposed 
to  be  evidentiary  along  that  line.  Whether  it  was  sufficiently 
such  to  be  entitled  to  consideration  by  the  jury  was  a  ques- 
tion of  competency.  The  decision  of  a  trial  judge  on  such  a 
matter  is  not  disturbable  imless  manifestly  wrong.  Emery 
V.  State,  101  Wis.  627,  648,  78  N.  W.  145.  In  the  instance 
before  us  the  indications  are  rather  that  the  ruling  was  mani- 
festly right  instead  of  wrong. 

Appellant's  father  testified  in  the  former's  behalf  that  re- 
spondent proposed  to  him  to  take  appellant  and  make  a  doc- 
tor of  him,  and  that  after  considering  the  matter  with  his 
wife  he  accepted  the  proposal  with  thanks  for  the  opportunity 
offered  the  boy,  saying  to  respondent  that  his  son  desired  to 
be  a  doctor,  and  if  he  could  get  an  education  so  as  to  gain  ad- 
mittance to  a  medical  school  and  pay  his  tuition  it  would 
help  him  materially.  To  which  respondent  remarked  that  he 
knew  how  hard  it  was  in  his  own  case,  working  in  the  harvest 
fields  for  fifty  cents  a  day  to  earn  his  tuition,  and  that  it  was 
much  easier  now  than  formerly  for  a  young  man  to  earn 
money ;  that  it  would  take  three  to  five  weeks  to  arrange  to 
take  the  boy.  ^On  cross-examination,  apparently  for  the  pur- 
pose of  showing  that  the  witness  had  made  statements  incon- 
sistent with  such  evidence,  this  question  was  asked :  "Did  yo,u 
not  say  to  Mr.  Hammie,  'I  am  anxious  to  get  the  boy  to  Dr. 
Rice's  because  it  is  a  good  place  for  him  and  he  will  learn 
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more  than  he  would  in  school  I  know  the  doctor  will  use 
him  well'  ?"  That  was  objected  to  as  immaterial.  The  ob- 
jection was  overruled  and  the  witness  answered  in  the  nega- 
tive. The  question  seems  to  have  been  plainly  immaterial, 
but  we  are  unable  to  see  that  the  answer  could  by  any  possi- 
bility have  worked  harm  to  appellant 

A  witness  was  permitted  to  testify  against  objection  by  ap- 
pellant's counsel  that  appellant's  father  advised  him  to  make 
himself  generally  useful  while  at  the  doctor's  place  as  the 
latter  did  not  like  lazy  persons.  It  was  allowed  as  bearing 
on  whether  appellant  had  been  emancipated  before  going  to 
the  doctor's.  The  question  was  objected  to  as  immaterial.  It 
was  perfectly  consistent  with  control  by  the  son  of  his  own 
time  for  the  father  to  advise  him  in  respect  to  his  conduct. 
Therefore  the  evidence  was  immaterial  and  misleading.  Since 
it  was  admitted  and  the  ruling  in  the  matter  was  accompanied 
by  a  suggestion  that  it  bore  on  whether  the  son  was  emanci- 
pated, it  may  have  operated  very  prejudicially  to  appellant, 
because  it  was  not  legitimate  as  suggested  by  the  court.  What 
the  father  may  have  said  to  third  persons  as  to  his  relations 
wilii  his  son,  not  in  the  presence  of  either  of  the  parties  to 
the  litigation,  and  not  properly  offered  to  impeach  the  father, 
was  incompetent 

Error  is  assigned  because  the  court  instructed  the  jury  as 
follows:  "And  by  a  preponderance  of  evidence  is  not  neces- 
sarily meant  the  side  which  has  the  most  witnesses.  It  is  the 
evidence  which  satisfies  and  convinces  your  minds  and  judg- 
ments." We  agree  with  counsel  for  appellant  that  the  learned 
court's  definition  is  novel.  The  nearest  approach  thereto 
which  we  are  aware  of  is  in  Thomas  v.  Paul,  S7  Wis.  607, 
618,  58  N.  W.  1031,  where  the  idea  thus  conveyed  was  un- 
qualifiedly condemned  as  incorrect,  though  in  that  instance 
the  instruction  was  held  to  be  harmless,  because  it  was  given 
in  close  connection  with  one  containing  a  correct  definition 
worded  with  such  clearness  that  it  was  thought  the  jury  could 
Vol.124  — 17 
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not  have  been  misled  by  a  statement  that  their  belief  as  to  the 
truth  of  the  matter  in  dispute  was  to  be  regarded  as  the  evi- 
dence to  be  relied  upon,  as  regards  the  side  having  the  pre- 
ponderance of  the  evidence,  instead  of  making  the  prepon- 
derance of  the  evidence  the  cause  of  the  belief.  There  was 
no  correct  definition  in  this  case.  Whatever  harmful  effect 
could  reasonably  foUow  from  such  an  erroneous  definition 
may  have  occurred.  What  is  meant  by  "preponderance  of 
the  evidence,"  the  manner  in  which  the  jury  should  proceed 
in  solving  disputed  propositions  on  evidence,  and  the  degree 
of  certainty  to  which  they  should  arrive  before  rendering  a 
verdict,  are  elementary.  There  is  no  need  of  any  new  phras- 
ings  in  order  to  present  the  law  in  that  regard  to  a  jury.  Ef- 
forts to  state  elementary  principles  in  ways  not  found  in  the 
books  are  quite  liable  to  work  harm.  The  better  way  is  not 
to  depart  from  those  definitions  which  have  received  judicial 
approval.  The  term  "preponderance  of  the  evidence"  sug- 
gests the  quality  of  outweighing  in  convincing  power.  So  it 
means  preponderance  in  the  convincing  power  of  the  evidence. 
In  the  orderly  way  of  determining  the  truth  from  evidence, 
the  jury  first  consider  the  same  and  determine  on  which  side 
of  the  dispute  there  is  the  greater  weight  thereof,  the  more 
convincing  indications  as  to  where  the  truth  lies.  They  next 
determine  whether  such  greater  indications  are  sufficiently 
convincing  to  satisfy  them  of  the  truth  of  the  matter,  not  be- 
yond a  reasonable  doubt,  for  no  such  degree  of  certainty  in 
civil  cases  is  required,  nor  merely  as  to  what  the  preponder- 
ance of  the  evidence  tends  to  prove,  for  that  degree  of  cer- 
tainty leaves  the  truth  of  the  matter  possibly  not  more  than 
suggested, — ^the  mind  being  far  from  satisfied  as  to  the  real 
truth  (Gores  v.  Graff,  77  Wis.  174,  46  N.  W.  48),— but  sat- 
isfied of  the  truth  to  a  reasonable  certainty.  That  doctrine 
has  been  frequently  announced  in  this  court.  Pelitier  v.  C, 
St.  P.,  M.  &  O.R.  Co.  88  Wis.  621,  60  N.  W.  250;  Gurran 
V.  A.  H.  Stange  Co.  98  Wis.  609,  74  N.  W.  377;  Ward  v. 


21]  JANUARY  TERM,  1905.  259 

Qrotjan  y.  Bioe,  124  Wis.  253. 

\0.,  M.  £  St.  P.  B.  Co.  102  Wis,  215,  219,  78  N.  W.  442. 
True,  it  is  said  in  Ouinard  v.  Knapp-Stouk  &  Co.  Co.  95  Wis. 
482,  70  N.  W.  671,  "If  the  mind  of  the  jury  is  convinced 
and  satisfied,  it  is  quite  safe  to  assume  that  the  preponder- 
ance of  the  evidence  is  on  the  side  of  such  conviction."  The 
learned  justice  of  this  court  who  used  that  language,  argxir 
endo,  "when  presiding  at  the  circuit  used  the  language  in 
Thomas  v.  Paul,  supra,  which  this  court  was  constrained  to 
hold  "was  obviously  incorrect."  It  was  not  intended  here  to 
suggest  the  use  of  the  expression  so  made  in  Ouinard  v, 
Knapp-Stout  dt  Co.  Co.  as  a  correct  definition  of  "preponder- 
ance of  evidence"  or  to  sanction  such  use  as  permissible. 
.  The  jury  should  be  told  in  terms  or  in  effect :  You  should 
find  according  as  you  shall  be  satisfied  of  the  truth  of  the  mat- 
ter in  controversy  by  a  preponderance  of  the  evidence.  If  it 
is  deemed  best  to  give  greater  definiteness  to  the  term  "satis- 
fied" it  is  best  to  say,  and  if  requested  to  do  so  the  court 
should  say:  Before  finding  in  favor  of  the  parly  on  whom 
the  burden  of  prt)of  rests  to  establish  any  fact,  you  should  be 
satisfied  of  the  existence  thereof  to  a  reasonable  certainty. 
If  it  is  thought  best  to  explain  the  meaning  of  the  term  "pre- 
ponderance of  the  evidence,"  or  if  requested  to  do  so,  the 
court  should  define  it  in  terms,  or  in  effect,  as  outweighing 
in  convincing  force,  not  merely  as  "that  evidence  which  con- 
vinces your  minds  and  judgments,"  though  by  a  deductive 
process  of  reasoning  that  may  be  true.  The  proper  definition 
suggests  a  comparison  of  the  convincing  power  of  the  evidence 
on  one  side  with  that  upon  the  other,  and  a  determination 
of  which  outweighs  the  other  as  to  the  probabilities.  The  de- 
fective definition  migBt  mislead  a  jury  into  making  a  con- 
clusion without  their  following  that  logical  course  which  is 
supposed  to  be  best  calculated  to  reach  a  right  result  with  the 
greatest  degree  of  certainty  practicable. 

The  question  of  whether  the  plaintiff  was  the  owner  of  his 
own  time  during  the  period  of  the  alleged  services  -was  sub- 
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mitted  to  the  jury,  and  in  connection  therewith  they  were 
told  that  if  they  resolved  it  in  the  affirmative  he  was  entitled 
to  recover,  if  they  found  he  had  a  cause  of  action,  otherwise 
not  Complaint  is  made  of  that  because  the  evidence  was  un- 
disputed that  plaintiff  was  free  to  dispose  of  his  own  time 
during  the  period  mentioned,  and  the  last  part  of  the  instruc- 
tion was  inconsistent  and  indefinite.  We  cannot  agree  with 
the  suggestion  that  the  evidence  was  entirely  undisputed  on 
the  first  proposition,  nor  that  there  was  any  inconsistency  or 
indefiniteness  in  the  last  one.  It  did  not  follow  as  a  matter 
of  course,  by  any  means,  from  the  evidence,  that  appellant 
was  entitled,  as  a  matter  of  law,  to  recover  if  he  was  Emanci- 
pated before  going  to  the  doctor,  and  the  condition  thus  cre- 
ated existed  during  the  period  of  the  alleged  service.  It  was 
still  left  for  the  jury  to  determine  whether  the  understanding 
between  them  or  their  conduct  was  such  as  to  give  rise  to  a 
cause  of  action  in  respondent's  favor,  though  since  no  ex- 
planation was  made  to  the  jury  as  to  what  circumstance?^ 
would  give  rise  to  such  a  cause  of  action  they  were  left  with- 
out any  guide  in  the  matter.  However,  so  far  as  the  instruc- 
tion went  it  was  right  No  fatal  error  was  committed  in  not 
going  farther,  except  as  proper  requests  in  the  matter  were 
refused. 

The  jury  were  instructed  in  regard  to  partial  as  well  as 
total  emancipation.  Error  was  assigned  on  that  for  the  rea- 
son that  there  was  no  evidence  respecting  partial  emancipa- 
tion, and  further  for  inconsistency  and  indefiniteness  in  the 
instruction.  Without  taking  time  or  space  to  discuss  the  evi- 
dence, we  will  state  as  our  conclusion  that  there  were  eviden- 
tiary circumstances  along  that  line.  No  inconsistency  or  con- 
fusing element  in  the  instructions  is  pointed  out  and  we  can- 
not discover  any. 

The  jury  were  further  instructed  that  if  plaintiff  per- 
formed the  work  for  which  a  recovery  was  sought  under  n 
contract  between  his  parents  and  the  defendant,  although  In:^ 
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was  emancipated  prior  thereto,  the  making  of  such  contract 
effected  a  revocation  of  such  emancipation  and  precluded  him 
from  recovering,  if  plaintiff  had  knowledge  of  such  revoca- 
tion. That  is  complained  of  and  rightly  too.  The  evidence 
is  undisputed  that  whatever  agreement  existed  it  was  made 
between  appellant's  parents  and  respondent  with  his  knowl- 
edge. The  effect  of  the  instruction,  as  the  jury  might  well 
have  understood  it,  was  the  direction  of  a  verdict  for  respond- 
ent. Possibly  the  learned  court  meant  to  be  understood  as 
saying  that  if  appellant's  parents,  in  the  attitude  of  -control- 
ling his  time,  made  a  contract  for  the  disposition  thereof  to 
his  knowledge  and  with  his  consent,  it  operated  as  a  resump- 
tion of  parental  control,  if  such  control  had  been  previously 
surrendered.  The  jury  might  well  have  understood  that  if 
the  parents  assumed  to  make  the  agreement,  whether  they  in- 
tended to  act  inconsistent  with  appellant  being  the  disposer 
of  his  own  time  or  not,  and  he  knew  of  the  act  and  shaped 
his  course  in  harmony  therewith,  it  operated  to  revoke  the 
prior  emancipation. 

Other  parts  of  the  instructions  given,  which  were  excepted 
to,  will  not  be  discussed  since  appellant's  counsel  has  not  seen 
fit  to  point  out  any  reason  why  they  should  be  deemed  preju- 
dicial. 

The  court  by  several  requests  was  asked'  to  instruct  the 
jury  to  the  effect  that  if  a  person  labors  for  another,  with 
that  other's  knowledge  and  consent,  no  rate  of  compensation 
l)eing  fixed  and  no  express  contract  being  made  or  request 
to  do  the  work  being  shown,  the  law  presumes,  in  the  absence 
of  evidence  to  the  contrary,  that  such  person  expected  to  re- 
ceive and  such  other  to  pay  compensation  for  the  services 
upon  the  basis  of  the  reasonable  value  thereof ;  that  the  law 
presumes  that  the  services  were  rendered  upon  request,  and 
that  if  such  other  knew  at  the  time  of  such  rendition  that 
such  person  expected  compensation  as  a  matter  of  right,  and 
nevertheless  accepted  the  services,  he  is  liable,  as  a  matter  of 
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law,  for  the  reasonable  value  thereof.  All  the  instructions  on 
that  line  were  rejected,  and  nothing  equivalent  thereto  or  in 
any  way  touching  the  subject  was  given  in  the  general  charge. 
It  is  conceded,  as  we  understand  it,  and  as  the  fact  is,  that 
such  instructions  stated  the  law  correctly  and  were  applicable, 
but  it  is  suggested  that  the  jury  must  have  so  understood  the 
law  without  assistance.  That  is  hardly  a  sufficient  answer  to 
appellant's  complaint.  The  requested  instructions  were,  on 
every  point  to  which  we  have  referred,  applicable  to  the  issues 
raised  by  the  pleadings  and  the  evidence  produced  in  respect 
thereto.  They  should  have  been  given,  or  the  law  to  the  same 
effect  should  in  some  proper  manner  have  been  stated  in  the 
general  charge.    Allen  v.  Perry,  56  Wis.  178, 14  N.  W.  3. 

The  learned  court,  in  effect,  stated  that  plaintiff  was  en- 
titled to  recover  if  he  established  by  the  evidence  a  cause  of 
action,  but  gave  the  jury  no  guide  as  to  what  facts  were  nec- 
essary to  that  end.  Doubtless,  the  court  supposed  that  from 
the  statement  of  the  claims  made  by  the  respective  parties  as 
given  in  the  instructions,  and  from  the  general  trend  of  the 
case,  the  jury  would  understand  what  facts  would  entitle  ap- 
pellant, as  a  matter  of  law,  to  recover.  The  jury  often  may 
know  the  law  without  judicial  assistance,  but  that  does  not 
excuse  a  refusal  to  give  specific  instructions,  properly  worded 
and  seasonably  requested,  which  are  applicable  to  the  case. 
Ordinarily  every  one  is  presumed  to  know  the  law,  but  that 
does  not  apply  to  a  jury,  else  one  of  the  most  important  duties 
devolving  on  the  trial  judge  under  our  system  would  not  exist. 

Appellant's  counsel  further  requested  the  court  to  instruct 
the  jury  that  the  status  of  a  person  in  his  minority,  as  to 
whether  emancipated  by  his  parents  or  not,  may^  be  shown  by 
an  express  agreement  or  circumstantial  evidence.  That  was 
good  law  and  was  applicable  to  the  case  and  should  have  been 
given. 

The  court  was  further  requested  to  instruct  the  jury  that 
"evidence  of  casual  statements  or  admissions  of  a  party,  made 
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in  casual  conveTsatioiis  to  disinterested  persons,  is  r^arded 
by  law  as  very  weak  testimony,  owing  to  the  liability  of  the 
witness  to  misunderstand  or  forget  what  was  reaUy  stated  or 
intended  by  the  party.  It  is  considered  to  be  the  weakest  kind 
of  evidence/'  That  was  applicable  to  the  evidence  which  the 
jury  had  to  deal  with.  There  was  considerable  evidence  of 
the  nature  suggested  in  the  request.  Such  request  was  good 
law  according  to  the  repeated  decisions  of  this  courts  and 
therefore  it  should  have  been  given  to  the  jury.  Haven  v. 
Marhstrum,  67  Wis.  493,  30  N.  W.  720;  Emery  v.  State, 
101  Wis.  627,  78  N.  W.  145. 

There  were  some  other  requests  made  and  refused,  but  the 
substance  thereof  has  either  been  covered  by  what  has  already 
been  said,  or  they  were  inapplicable  "to  the  evidence,  or  in- 
cluded in  the  general  charge. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


Kingston  and  others,  Appellants,  vs.  Kingston, 
Respondent. 

January  SI— February  21,  1905. 

Appealable  orders:  "Final  order"  in  special  proceeding. 

1.  An  order  appointing  a  referee  under  sec  3,  ch.  300,  Laws  of  1899 

(providing  for  a  special  proceeding  for  the  sale  of  future  con- 
tingent interests  in  lands),  is  not  a  "final  order"  within  the 
meaning  of  subd.  2,  sec.  3069,  Stats.  1898. 

2.  The  provision  in  sec.  3047,  Stats.  1898,  that  appeals  may  be  taken 

from  "interlocutory  Judgments/'  has  no  application  to  inter- 
locutory orders  In  special  proceedings. 

Appeal  from  an  order  of  the  circuit  court  for  Waukesha 
county:  James  J.  Dick,  Circuit  Judge.    Dismissed. 

The  appeal  is  from  an  order  appointing  a  referee  under 


264  SUPEEME  COURT  OF  WISCONSIN.       [Fbb. 

Kingston  v.  KingBton,  124  Wis.  263. 

the  provisions  of  sec.  3,  ch.  800,  Laws  of  1899.  Respondent 
moves  to  dismiss  because  of  asserted  nonappealability  of  the 
order. 

For  the  appellants  there  was  a  brief  signed  by  Connell  <6 
Weidner,  attorneys  for  Samuel  Kingston  and  others,  and  by 
T,  E,  Byarij  guardian  ad  litem  for  Albert  Peck  and  others, 
minors,  and  oral  argument  by  T.  J.  Cormell  and  Mr.  Ryan. 

For  the  respondent  there  was  a  brief  by  Tvllar  &  Lochney, 
and  oral  argument  by  D.  8.  Tullar. 

Dodge,  J.  Appealability  of  this  order  must  find  support, 
if  at  all,  in  subd.  2,  sec.  3069,  Stats.  1898,  as  ^^a  final  order 
affecting  a  substantial  right  made  in  a  special  proceeding.'' 
Ch.  300,  Laws  of  1899,  clearly  provides  for  a  special  proceed- 
ing, as  distinguished  from  an  action.  Sec.  3  directs  that,  im- 
mediately upon  the  presentation  of  an  application  for  sale  of 
the  real-estate  interests  of  persons  therein  described,  the  cir- 
cuit court  must  appoint  some  suitable  person  as  referee  to 
make  such  sale,  who  shall  give  bond.  Upon  the  coming  in 
of  his  bond  the  court  is  to  proceed  to  hear  the  evidence,  by 
itself  or  on  reference,  and  to  determine  whether  such  sale 
should  be  made,  and  to  enter  an  order  according  to  such  de- 
termination, either  directing  sale  or  dismissing  the  proceed- 
ings. A  final  order  in  a  special  proceeding,  within  the  mean- 
ing of  this  statute,  is  one  which  determines  and  disposes 
finally  of  the  proceeding — one  which,  so  long^  as  it  stands, 
precludes  any  further  steps  therein.  It  bears  the  same  rela- 
tion to  the  proceeding  in  which  it  is  entered  as  the  final  judg^ 
ment  bears  to  an  action.  2  Enoy.  PI.  &  Pr.  72;  In  re  Scliu- 
maker,  90  Wis.  488,  63  N.  W.  1050 ;  Maynard  v.  Greenfield, 
103  Wis.  670,  Y9  N.  W.  407 ;  State  ex  rel  Att'y  Gen.  v.  Ger- 
man Exch.  Bank,  114  Wis.  436,  439,  90  N.  W.  570 ;  Mitchell 
V.  Kilhwm,  74  N.  C.  483 ;  McCredie  v.  Senior,  4  Paige,  378 ; 
Beebe  v.  Griffing,  6  N.  Y.  4G5 ;  In  re  Freeholders  of  Ironde- 
quoit,  68  N.  Y.  376,  380 ;  In  re  Grab,  157  N.  Y.  69,  51  N.  E. 
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398,  It  is  perfectly  clear  that  the  order  appointing  the  ref- 
eree under  sec.  3  of  this  act  is  not  of  such  character.  It  is  to 
be  entered  ex  parte,  before  hearing,  and  leaves  for  investiga- 
tion and  for  determination  by  some  subsequent  order  all  of 
the  merits  presented  by  the  application.  It  is  clearly  inter- 
mediate, and  not  final.  Hence  we  must  conclude  that  it  is 
not  within  the  description  of  those  orders  which  are  rendered 
appealable  by  the  above-cited  section  of  the  statutes. 

Some  suggestion  is  made  that  more  recent  legislation,  first 
appearing  in  the  Statutes  of  1898  as  an  amendment  to  sec. 
8047,  provides  that  appeals  may  be  taken  from  "interlocu- 
tory judgments."  This,  however,  applies  by  its  terms  to  in- 
terlocutory judgments  which  can  be  entered  only  in  "actions." 
Sec  2883.  It  has  no  application  to  interlocutory  orders  in 
special  proceedings.  They  are  not  judgments,  within  the 
terminology  of  the  Code  or  the  statutes  authorizing  appeals. 

By  the  Court. — ^Appeal  dismissed. 


Hamab,  Appellant,  vs.  Leihy  and  others,  Respondents. 

February  1 — February  21,  1905. 

Municipal  corporations:  Street  improvements:  Special  asaesamenta: 
Tax  certiflcatea:  Limitation  of  actiona. 

1.  Where  a  special  assessment  for  street  improyements  is  void,  not 

for  want  of  power  on  the  part  of  the  city,  but  because  of  a 
failure  to  take  the  necessary  steps  in  the  exercise  of  such 
power,  the  land  assessed  is  "liable  to  taxation"  within  the 
meaning  of  sec.  1189,  Stats.  1898,  and  the  statute  of  limitations 
(sec.  1210/1 )  is  applicable  to  the  tax  certificate  Issued  upon  a 
sale  for  such  assessment 

2.  Although  the  assessment  upon  abutting  property  may  be  void  in 

such  a  case  because  no  grade  for  the  street  was  established, 
as  required  by  the  city  charter,  before  the  Improvement  was 
made,  such  property  is  nevertheless  within  the  taxing  district 
and  liable  to  taxation  within  the  meaning  of  sec.  1189. 
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3.  It  the  assessment  Is  void  because  the  land  of  one  owner  was  as- 

sessed together  with  a  strip  belonging  to  another,  the  statute 
of  limitations  (sec.  1210/i)  is  nevertheless  applicable  to  the  tax 
certificate. 

4.  A  portion  of  a  city  lot  was  embraced  within  the  right  of  way  of 

a  railroad.  A  certain  amount  for  street  improvement  was 
specially  assessed  upon  the  other  portion,  excluding  the  right 
of  way,  and  the  tax  certificate  issued  upon  a  sale  for  such  as- 
sessment described  the  lot  by  number,  "less  right  of  way." 
Held,  that  the  assessment  was  not  void  on  the  ground  that  the 
two  parts  of  the  lot,  belonging  to  different  owners,  were  assessed 
together. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county :  John  K.  Parish,  Circuit  Judge,    Reversed. 

This  action  was  brought  in  1903  to  foreclose  a  tax  certifi- 
cate bearing  date  May  15,  1894,  based  upon  a  special  assess- 
ment for  paving,  charged  against  lot  1,  block  85,  Ellis  divis- 
ion, city  of  Ashland,  less  right  of  way.  The  complaint  is  in 
the  usual  form  for  foreclosure  of  tax  certificate,  and  allege* 
that  more  than  one  year  has  expired  since  the  date  of  the  cer- 
tificate, and  that  no  action  or  proceeding  to  set  aside  the  sale 
of  such  lands,  or  to  cancel  said  certificate,  or  to  restrain  the 
issuing  of  any  tax  certificate  or  tax  deed  on  such  sale,  has 
been  commenced,  and  that  the  d'efendants  are  barred  from 
setting  up  the  illegality  of  said  certificate. 

The  defendants  answered  that  the  tax  certificate  was  null 
and  void  for  the  reason  that  the  special  tax  carried  out  by 
the  city  clerk  of  the  city  of  Ashland  in  1893  as  a  paving  tax 
was  void  because  no  grade  had  been  established  and  no  pave- 
ment ordered  and  no  preliminary  steps  necessary  to  the  pav- 
ing of  said  street  taken ;  and  that  the  Wisconsin  Central  Rail- 
way Company  owned  a  part  of  said  lot,  but  the  whole  tax  was 
charged  against  defendants.  Substantially  the  same  facts 
were  set  up  by  way  of  counterclaim,  with  prayer  that  the  tax 
certificate  and  tax  be  declared  void  and  canceled.  Plaintiff 
replied  to  the  counterclaim,  denying  the  material  allegations^ 
thereof. 
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The  action  was  tried  by  the  court,  and  judgment  rendered 
for  the  defendants  on  the  counterclaim,  canceling  and  setting 
aside  the  tax  and  tax  certificate,  from  which  judgment  plaint- 
iff appeals  to  this  court,  and  assigns  as  error  (1)  the  admission 
of  evidence  under  the  counterclaim,  and  (2)  the  entering  of 
judgment  canceling  and  setting  aside  tax  and  tax  certificate 
without  requiring  defendants  to  pay  the  plaintiff  the  amount 
for  which  the  property  was  sold,  with  interest 

For  the  appellant  there  was  a  brief  by  Scmbom,  Lamoreux 
<&  Pray,  and  oral  argument  hj  A.  W.  Sanborn. 

For  the  respondents  there  was  a  brief  by  /.  /.  Miles  and 
TomJeins,  TomJcins  <&  Oarvin,  and  oral  argument  by  W.  M. 
Tomkins. 

Keewin,  J.  1.  The  main  question  involved  is  whether 
the  certificate  is  protected  by  the  statute  of  limitation,  more 
than  one  year  having  elapsed  between  the  date  of  the  certifi- 
cate and  the  commencement  of  the  action.  Sec.  1210A^  Stats. 
1898,  provides: 

"Every  action  or  proceeding  to  set  aside  any  sale  of  lands 
for  the  nonpayment  of  taxes,  or  to  cancel  any  tax  certificate, 
or  to  restrain  the  issuing  of  any  tax  certificate  or  tax  deed 
for  any  error  or  defect  going  to  the  validity  of  the  assessment 
and  affecting  the  groundwork  of  such  tax,  or  on  account  of 
any  void  or  defective  special  assessment,  shall  be  commenced 
within  one  year  from  the  date  of  such  tax  sale  and  not  there- 
after. .  .  ." 

Sec  1189,  Stats.  1898,  provides,  among  other  things,  that 
no  statute  of  limitation  shall  apply  where  the  land  was  not 
liable  to  taxation ;  and  it  is  contended  that  because  the  char- 
ter required  the  grade  to  be  established  and  other  proceedings 
taken  before  any  assessment  could  be  made,  and  this  not  hav- 
ing been  done,  the  lot  was  not  taxable  for  paving,  hence  the 
statute  of  limitation  did  not  apply.  We  think  the  contention 
is  untenable.  The  city  authorities  had  power  to  establish  the 
grade  and  take  all  proceedings  necessary  to  make  a  valid  as- 
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sessment  for  street  paving.  They  simply  failed  to  exercise 
a  power  which  they  had,  or  irregularly  exercised  it  The  dis- 
tinction is  plainly  marked  in  many  cases  in  this  court.  The 
cases  relied  upon  by  counsel  for  respondents  are  cases  where 
there  was  a  lack  of  power.  In  Dietz  v.  Neenah,  91  Wis.  422, 
64  N.  W.  299,  65  N.  W.  600,  the  city  attempted  to  levy  a 
special  assessment  under  a  law  which  made  no  provision  for 
notice  at  any  stage  of  the  proceeding,  and  this  court  held  that 
the  city  had  no  power  under  the  law  to  make  any  assessment 
because  there  was  no  law  authorizing  it.  To  the  same  effect 
is  Oshkosh  City  R.  Co.  v.  Winnebago  Co.  89  Wis.  435,  61 
N.  W.  1107.  Here  an  attempt  was  made  to  impose  a  tax 
upon  the  right  of.  way  of  the  railway  company,  which  lay 
wholly  within  the  public  streets  of  the  city  of  Oshkosh,  and 
this  court  held  that  the  law  did  not  authorize  it,  and  that  the 
city,  therefore,  was  without  power,  to  make  any  such  assess- 
ment State  ex  rel.  Moore  v.  Ashland,  88  Wis.  599,  60  N.  W. 
1001,  is  a  case  where  the  common  council  had  authority  of 
law  to  make  the  assessment,  but  made  it  upon  a  wrong  basis 
and  irregularly ;  therefore  this  court  held  it  was  void.  There 
was  no  want  of  power,  but  an  irregular  exercise  of  power. 
As  said  by  Mr.  Justice  Winslow,  speaking  for  the  court: 
'The  steps  necessary  to  make  a  valid  assessment  for  the  pav- 
ing of  a  street  against  abutting  lots  are  found  in  ch.  17  of 
the  charter  of  the  city  of  Ashland.  Laws  of  1889,  ch.  27." 
In  Schintgen  v.  La  Crosse,  117  Wis.  158,  94  N.  W.  84,  it  is 
true  the  court  said : 

"When  it  appeared  that  the  plaintiff's  premises  were  ex- 
empt from  assessment  unless  a  certain  particular  state  of 
facts  existed,  the  duty  rested  on  the  city  of  showing  that  such 
state  of  facts  did  actually  exist.  This  was  not  shown,  and 
hence  in  the  present  case,  for  this  reason  alone,  the  reassess- 
ment in  question  must  be  set  aside." 

But  in  that  case  it  was  not  a  question  of  want  of  power  on 
the  part  of  the  city,  but  the  failure  to  exercise  it.     The  city 
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authorities  had  tKe  power  to  subject  the  premises  to  assess- 
ment, but  failed  to  take  the  necessary  steps.  There  was  no 
question  of  statute  of  limitation  in  the  case,  nor  of  the  ap- 
plication of  sec.  1189,  Stats.  1898.  Plaintiff's  premises  were 
exempt  from  the  assessment,  not  because  of  lack  of  power  to 
subject  them  to  assessment,  but  because  of  failure  on  the  part 
of  the  city  authorities  to  exercise  the  power  with  which  the  law 
clothed  them  in  order  to  make  the  premises  liable  to  assess- 
ment. The  distinction  is  whether  the  assessment  be  void  on 
account  of  defect  in  the  proceedings  or  failure  to  do  things 
which  the  law  requires  to  be  done,  and  cases  where  the  prop- 
erty could  not  be  legally  assessed  under  any  circumstances  by 
reason  of  the  absence  of  any  law  authorizing  such  assessment 
Coimsel  for  appellant  contends  that,  no  grade  having  been 
established,  the  property  was  not  within  the  taxing  district 
and  was  exempt  from  taxation,  because  the  city  authorities 
at  the  time  of  making  the  assessment  had  no  power  imtil  a 
grade  had  been  established,  and  Smith  i\  Sherry,  54  Wis.  114^ 
11  N.  W.  465,  is  cited  as  authority  upon  this  point.  It  will 
be  seen,  however,  that  in  Smith  v.  Sherry,  supra,  the  prop- 
erty was  outside  of  the  taxing  district  of  the  municipal  offi- 
cers who  attempted  to  levy  the  tax,  and  they  were  without 
jurisdiction  under  any  circumstances  to  levy  the  tax.  This 
court  has  directly  held  that  the  statutory  bar  provided  by  sec. 
1210A  applies  to  tax  sale  and  certificates  issued  for  street  im- 
provements. Levy  V.  Wilcox,  96  Wis.  127,  70  K  W.  1109. 
In  Pratt  v.  Milwaukee,  93  Wis.  658,  68  K  W.  392,  Mr.  Jus- 
tice Maeshall,  in  speaking  for  the  court,  says : 

"It  is  claimed  that  the  property  taxed  was  not  subject  to 
taxation  at  the  time  it  was  assessed.  Under  this  assignment 
of  error,  several  instances  are  pointed  out  wherein  the  con- 
demnation proceedings,  which  form  the  groundwork  of  the 
tax,  were  not  in  conformity  with  the  law  governing  the  sub- 
ject— such  as  that  the  necessity  for  taking  the  property  was 
not  first  determined  by  a  constitutional  jury;  that  another 
proceeding,  previously  commenced,  for  taking  the  property 
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for  the  same  purpose,  was  pending;  that  the  resolution 
whereby  the  proceedings  were  instituted  did  not  describe  the 
land  to  be  taken.  These  and  other  alleged  irregularities  or 
errors  are  mentioned  to  support  the  contention  that  the  con- 
demnation proceedings  were  void,  hence  that  appellant's  prop- 
erty was  not  liable  to  taxation  for  any  portion  of  the  damages 
awarded  to  the  owner  of  the  real  estate  taken  by  such  proceed- 
ings, and,  therefore,  that  the  statute  of  limitations  (sec. 
1210h,  S.  &  B.  Ann.  Stats.)  does  not  apply,  imder  the  rule 
laid  down  in  Smith  v.  Sherry^  64  Wis.  114,  11  N.  W.  465. 
Counsel  misapprehends  the  scope  of  Smith  v.  Sherry.  It  only 
applies  to  cases  where  there  is  a  want  of  authority,  db  initio, 
of  the  taxing  officers  to  put  the  taxing  power  in  motion,  as 
where  property  is  exempt  from  taxation,  or  where  the  prop- 
erty taxed  is  without  the  taxing  district.  Such  were  the  cir- 
cumstances in  that  case.  There  is  no  question  but  that  ap- 
pellant's lot  was  in  the  taxing  district  where  assessed  for  the 
taxes  complained  of,  and  that  it  was  liable  for  the  tax  in  ques- 
tion, and  that  collection  of  such  tax  could  be  enforced  if  all 
the  statutory  requisites  were  followed  necessary  to  legally 
levy  the  tax.  Such  being  the  case,  all  questions  covered  by 
the  statute  of  limitations  (sec.  1210/i^  referred  to)  are  at  an 
end,  the  period  named  in  the  section  having  expired  before 
the  commencement  of  this  action,  and  the  statute  having  been 
properly  pleaded.    Knox  v.  Cleveland,  13  Wis.  245." 

In  the  case  at  bar  the  attack  goes  to  the  groundwork  and 
validity  of  the  tax.  The  property  being  subject  to  taxation, 
the  taxing  officers  having  the  power  and  authority  to  take  the 
necessary  steps  to  make  a  valid  assessment,  and  the  statute 
having  been  properly  pleaded,  the  certificate  is  protected  by 
sec.  1210^1,  Stats.  1898. 

2.  It  is  further  claimed  by  respondents  that  the  certificate 
is  void  and  the  statute  of  limitation  does  not  apply,  for  the 
reason  that  defendants'  property  was  assessed  together  with 
a  strip  of  land  belonging  to  the  Wisconsin  Central  Railway 
Company.  If  this  rendered  the  certificate  void,  we  think  it 
would  still  be  protected  by  the  provisions  of  sec.  121 07i,  Stats. 
1898.  .Towne  v.  Salentine,  92  Wis.  404,  66  N.  W.  395.    But 
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from  the  evidence  in  this  case  we  are  unable  to  see  that  the 
tax  certificate  is  void,  or  even  irregular,  because  of  this  al- 
leged defect.  It  seems  that  a  portion  of  the  lot  covered  by 
the  certificate  in  question  is  embraced  within  the  right  of  way 
of  the  Wisconsin  Central  Railway  Company,  and  the  balance 
owned  by  the  defendants.  The  certificate  upon  its  face  de- 
scribes the  properly  as  lot  1,  block  86,  "less  right  of  way," 
and  it  is  quite  apparent  from  the  record  that  the  amount  of 
the  certificate  was  charged  against  the  portion  of  the  lot 
owned  by  the  defendants,  and  that  the  portion  occupied  by 
the  railway  company  was  not  included,  or  intended  to  be  in- 
cluded, in  the  certificate  in  question. 

From  what  has  been  said  it  follows  that  the  certificate  was 
protected  by  sec.  1210A^  Stats.  1898,  and  the  court  below 
erred  in  admitting  evidence  tending  to  show  that  no  valid  as- 
sessment had  been  made,  and  in  entering  judgment  setting 
aside  and  canceling  the  tax  and  tax  certificate. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  ac- 
cording to  law,!, 


The  State  ex  eel.  J.  S.  Steaens  Lumbee  CoMPAirr,  Ap- 
pellant, vs.  Fisiiee,  City  Clerk,  Respondent 
Same,  Respondent,  vs.  Same,  Appellant 

February  l^-FeJ>ruary  21,  1905. 

7'axation:  Sato  toga:  Place  of  asaeaament:  TaJuation:  Board  of  re- 
view: Evidence:  Decision:  Reversal  on  certiorari. 

1.  Under  sec.  1040,  Stats.  1898,  saw  logs  which  are  manufacturers' 
stock  are  to  be  assessed  where  located  on  May  1st,  unless  at 
that  time  it  was  the  purpose  of  the  owner  to  have  them  sawed 
or  manufactured  in  some  mill  in  this  state,  in  which  case  they 
are  to  be  assessed  where  such  mill  is  located. 
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2.  The  determination  of  the  assessor  as  to  the  place  at  which  prop- 
erty is  assessable,  as  well  as  his  determination  in  respect  to 
its  value,  when  attacked  before  the  board  of  review,  is  pre- 
sumptively correct  and  should  be  overturned  only  upon  definite 
evidence  impeaching  it. 

8.  The  decision  of  a  board  of  review  upon  a  matter  properly  before 
it  cannot  be  reversed  on  a  common-law  writ  of  certiorari  merely 
because,  in  the  opinion  of  the  court,  it  is  against  a  clear  pre- 
ponderance of  the  evidence.  If  the  evidence  affords  a  reason- 
able basis,  from  the  standpoint  of  the  board,  for  the  decisioa 
the  error  is  not  jurisdictional. 

4.  The  evidence  in  this  case  is  held  sufficient  to  support  the  de- 
cision of  the  board  of  review,  sustaining  the  assessor's  de- 
termination, that  on  the  1st  of  May  the  owner  of  saw  logs 
purposed  having  them  sawed  at  the  place  where  they  were  as- 
sessed, although  on  that  day  they  were  located  elsewhere. 

6.  Testimony  of  the  owner's  agent  that  two  fifths  of  a  quantity  of 
logs  were  worth  only  $5  per  M.,  together  with  his  refusal  to  state 
the  value  of  the  remainder,  did  not  so  impeach  the  assessor's 
valuation  of  the  whole  quantity  at  |10  per  M.  as  to  make  it  a 
Jurisdictional  error  for  the  board  of  review  to  uphold  that  val- 
uation. 


Appeals  from  a  judgment  of  the  circuit  court  for  Ashland 
county :  John  K.  Pakish,  Circuit  Judge.  Affirmed  on  plaint- 
iff's appeal;  reversed  on  that  of  defendant. 

The  plaintiff  sued  out  of  said  court  a  writ  of  certiorari  to 
review  the  proceedings  of  the  board  of  review  of  the  city  of 
Ashland  respecting  its  property  there  assessed  for  taxation 
in  1903.  The  petition  was  to  this  effect:  In  May,  1903,  the 
assessor  of  the  city  of  Ashland,  in  Ashland  county,  Wisconsin, 
assessed  for  taxation  6,000,000  feet  of  logs  belonging  to  the 
petitioner,  valuing  the  same  at  $10  per  M.  Such  logs  were, 
subsequent  to  the  1st  day  of  May,  1903,  removed  from  the 
town  of  Sanborn  in  said  county  to  Mowatt^s  mill  in  said  city 
of  Ashland.  Prior  thereto  and  ever  thereafter  petitioner's 
principal  place  of  business  was  in  said  town,  where  it  owned 
and  operated  a  sawmill.  Seasonably  after  such  assessment 
the  petitioner,  before  the  board  of  review,  protested  against 
the  same  because  the  logs  were  assessable  in  the  town  of  San- 
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bom  instead  of  the  city  of  Ashland,  and  2,000,000  feet 
thereof  were  hemlock,  worth  not  to  exceed  $5  per  M.  feet  In 
support  thereof  L.  K.  Baker,  on  behalf  of  the  petitioner,  testi- 
fied to  the  character  and  value  of  the  logs  as  stated;  that  no 
contract  existed  on  the  Ist  day  of  May,  1903,  for  sawing  the 
logs ;  that  they  were  not  in  the  city  of  Ashland  on  such  day. 
The  board  denied  the  petitioner's  application  to  reduce  the  as- 
sessment or  strike  the  same  from  the  assessment  roll. 

The  return  to  the  writ  was  to  the  effect  that  the  logs  were 
assessed  to  the  petitioner ;  that  he  seasonably  protested  against 
the  same,  and  that  the  board  refused  to  change  the  assessment, 
basing  its  decision  upon  evidence  returned  which,  so  far  as 
necessary  to  indicate  whether  the  board  committed  jurisdic- 
tional error  or  not,  is  substantially  as  follows: 

Mr.  Baker's  evidence: — ^May  1,  1903,  the  logs  in  question 
were  in  the  town  of  Sanborn,  mainly  on  the  banks  of  Lake 
Superior.  We  had  no  arrangement  about  sawing  them  on 
that  day.  I  cannot  say  that  I  knew  on  that  day  where  they 
were  going  to  be  sawed.  They  were  brought  into  the  city  of 
Ashland  about  the  6th  day  of  May,  1903.  2,000,000  feet 
thereof  were  hemlock,  not  worth  to  exceed  $5  per  M,  feet  I 
can't  say  just  how  much  they  were  worth.  The  logs  were 
reservation  logs  and  had  to  be  sawed  on  the  reservation  unless 
the  government  permitted  us  to  saw  them  elsewhere.  We  had 
a  mill  in  the  town  of  Sanborn  on  the  reservation  where  we 
had  our  headquarters.  I  did  not  know  on  the  1st  day  of 
May  that  the  logs  would  not  be  manufactured  there.  It  was 
much  more  convenient  to  manufacture  them  elsewhere,  but 
it  was  not  impossible  to  move  them  to  the  Sanborn  mill.  I 
cannot  say  that  it  was,  on  the  1st  day  of  May  mentioned,  not 
deemed  probable  that  the  manufacture  would  occur  at  said 
mill.  There  was  no  practicable  way  of  moving  the  logs  to  a 
place  for  manufacturing  the  same,  other  than  by  rafting  them. 
We  could  have  taken  them  in  rafts  to  the  Sanborn  mill.  I 
did  not  know  but  what  we  would  have  to.  I  can't  say  whether 
Vol.  124  —  18 
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we  got  permission  to  manufacture  the  logs  in  Ashland  by  May 
5,  1903.    I  can't  tell  positively. 

The  matter  was  heard  on  the  return,  resulting  in  a  decision 
that  the  assessment  of  the  logs  at  $50,000  was  contrary  to  the 
evidence,  and  that  the  valuation  was  excessive  to  the  extent  of 
$10,000.  Thereupon  judgment  was  rendered  affirming  the 
assessment  at  $40,000,  and  otherwise  reversing  it.  There- 
from both  sides  appeal. 

George  F.  Merrill,  for  the  petitioner 

F.  J,  CoUgnon,  for  the  defendant. 

Marshall,  J.  The  logs  were  assessable  in  the  city, of  Ash- 
land, if  on  the  1st  day  of  ^lay,  1903,  it  was  the  purpose  of 
the  owner  to  have  them  sawed  at  some  miU  in  that  city,  other- 
wise they  were  assessable  in  the  town  of  Sanborn  where  they 
were  located.  Sec.  1040,  Stats.  1898,  states  that  unmistak- 
ably in  these  words : 

"Manufacturers'  stock  .  .  .  shall  be  assessed  in  the  dis- 
trict where  located.  Saw  logs  and  timber  which  are  to  be 
-sawed  or  manufactured  in  any  mill  within  this  state  which  is 
•owned  or  leased  by  the  owner  of  such  logs  or  timber  or  in 
which  such  logs  or  timber  are  to  be  sawed  or  manufactured 
by  or  for  the  owTier  thereof  shall  be  assessed  as  manufactur- 
ers' stock  in  the  district  where  such  mill  may  be  located.  .  .  . 
^o  change  of  location  or  sale  of  any  personal  property  after 
the  first  day  of  iifay  in  any  year  shall  affect  the  assessment 
made  in  such  year." 

The  logs  were  manufacturers'  stock.  The  principal  place 
of  business  of  the  owner  in  this  state  was  in  the  town  of  San- 
bom,  in  Ashland  county.  The  logs  were  to  be  manufactured 
in  this  state.  Their  location  on  the  1st  day  of  May,  1903,  in 
such  tovni  fixed  their  situs  for  taxation  for  such  year,  unless 
the  same  was  other  than  such  town  by  reason  of  a  formed 
purpose  existing  on  such  day  to  saw  them  at  a  mill  determined 
upon  elsewhere.  No  condition  created  after  that  day  enters 
into  the  question  of  where  the  property  was  taxable. 
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It  was  the  duty  of  the  assessor  in  the  first  instance  to  de- 
termine the  proper  sitiis  of  the  property  for  taxation.  His 
determination  thereof,  as  well  as  that  in  respect  to  the  value 
.of  the  property,  in  the  controversy  before  the  board  of  review, 
was  presumptively  correct  It  could  pnly  be  overturned  by 
some  definite  evidence  impeaching  it.  The  mere  fact  that  his 
decision  was  challenged  by  the  property  owner  by  no  means 
cast  upon  him  or  the  municipality  the  burden  of  justifying 
it  It  was  the  duty  of  the  board  to  regard  such  decision  as  a 
verity  in  the  absence  of  definite  evidence  supporting  the  alle- 
gations in  opposition  thereto.  By  no  other  rule  would  it  be 
practicable  for  boards  of  review  to  deal  with  the  multitude 
of  protests  which  might  be  made  before  them  by  property 
owners.  Furthermore,  it  must  be  remembered,  in  dealing 
with  a  matter  of  this  sort,  that  when  the  decision  of  a  board 
of  review  is  challenged  as  not  justified  by  the  evidence  the 
real  ground  of  complaint  is  jurisdictional  error,  and  to  con- 
stitute such  error  it  must  appear  that  the  evidence  was  so  over- 
whelmingly opposed  to  the  decision  that  after  giving  thereto 
all  the  weight  which  it  will  reasonably  bear,  keeping  in  mind 
that  the  board  has  the  same  advantage  over  a  reviewing  tribu- 
nal as  regards  determining  the  truthfulness  of  evidence  that 
a  trial  court  possesses,  there  is  no  reasonable  ground  for  the 
decision  to  rest  upon.  Where  there  is  evidence  tending  both 
ways  on  a  proposition  for  discussion  affording  a  reasonable 
opportunity  for  the  exercise  of  judgment  in  respect  to  the 
matter  the  board  has  jurisdiction  to  act,  which  means  that  it 
has  jurisdiction  to  err  as  to  what  is  the  real  right  of  the  mat- 
ter, and  there  is  no  redress  for  the  error,  if  one  is  committed, 
by  common-law  writ  of  certiorari,  which  goes  only  to  jurisdic- 
tional errors.  State  ex  rel. 'Augusta  v.  Loshy,  115  Wis.  67, 
90  N.  W.  188 ;  Staie  ex  rel.  VUas  v.  WhaHon,  117  Wis.  568, 
94  K  W.  359 ;  State  ex  rel  Foster  L.  Co.  v.  Williums,  123 
Wis.  61, 100  N.  W.  1048.  So  it  is  not  permissible  in  review- 
ing the  proceedings  of  a  board  of  review  on  such  a  writ  for  the 
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circuit  court  to  investigate  the  evidence  upon  which  the  board 
acted  to  determine  upon  which  side  of  the  controversy  it  pre- 
ponderates and  to  decide  accordingly.  Its  duty  is  fully  per- 
formed, except  as  to  the  rendition  of  the  proper  judgment^ 
when  it  proceeds  far  enough  to  discover  that  there  is  a  reason- 
able basis,  from  the  standpoint  of  the  board,  for  the  decision 
which  it  rendered.  Having  reached  that  conclusion,  an  affirm- 
ance of  the  judgment  challenged  should  follow,  though  the 
court  may  yet  be  of  the  opinion  that  the  evidence  before  the 
board  clearly  preponderated  contrary  to  its  finding.  The 
cases  to  that  effect  decided  by  this  court  are  numerous  and 
are  in  the  main  referred  to  in  State  ex  rel.  Foster  L.  Go,  v. 
Williams,  supra. 

If  seems  probable  from  the  record  that  the  learned  trial 
court  did  not  appreciate  the  principle  last  discussed,  and 
supposed  that  it  was  permissible  for  it  to  reverse  the  decision 
of  the  board  if  merely  found  to  be  contrary  to  the  clear  pre- 
ponderance of  the  evidence.  So  recently  as  the  time  of  the 
presentation  here  of  the  case  last  cited  able  counsel  insisted 
that  such  was  the  trend  of  the  late  decisions  of  this  court. 
That  such  was  a  mistaken  and  moreover  a  baseless  view  of 
such  decisions,  we  took  considerable  pains  to  demonstrate,  to 
the  end  that  the  danger  might  be  avoided  or  removed,  if  any 
such  danger  existed,  of  the  trial  judge  being  misled  thereby. 
In  the  record  before  us  the  learned  judge  in  reversing  the  de- 
cision of  the  board  used  language  appropriate  to  a  conclusion 
that  it  was  against  the  clear  preponderance  of  the  evidence, 
instead  of  that  it  was  wholly  imsupported  by  the  evidence. 

Now  on  the  subject  of  whether  on  the  1st  day  of  May,  1903, 
the  owner  of  the  logs  purposed  having  them  manufactured 
in  the  city  of  Ashland,  the  circumstances  very  strongly  sup- 
port the  determination  of  the  assessor.  It  was  clearly 
shown  that  the  difficulties  in  the  way  of  transferring  the  logs 
to  the  owner's  mill  in  the  tovni  from  where  they  were  located 
were  so  great  that  it  was  highly  improbable  that  any  such  pur- 
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pose  existed.  It  was  shown  that  within  four  days  after  the 
1st  day  of  May  the  logs  were  put  into  the  water,  prepared  for 
transportation,  and  were  actually  delivered  at  the  Ashland 
mill  to  be  manufactured.  The  work  of  rafting  such  a  quan- 
tity of  logs,  arranging  for  their  transportation,  and  actually 
making  the  transit  from  the  bank  to  the  mill  is  so  great  as  to 
strongly  indicate  that  the  purpose  to  move  the  logs  to  Ashland 
on  or  prior  to  the  1st  of  May  must  have  been  formed.  It  is 
highly  probable  that  the  owner's  agent  knew  definitely  about 
the  matter,  yet  he  refused  to  testify  to  any  reasonable  degree 
of  certainty  in  respect  thereto.  Considering  all  the  circum- 
stances from  the  standpoint  of  the  record  alone,  we  are  unable 
to  discover  any  definite  evidence  that  the  purpose  of  the  lum- 
ber company  was  not  as  early  as  May  1st  formed  to  have  the 
logs  sawed  at  Ashland.  On  the  contrary,  the  evidence  seems 
to  pretty  strongly  indicate  that  such  a  purpose  did  then  exist. 
If  the  fact  be  otherwise,  we  are  utterly  unable  to  understand 
why  the  witness  Baker  did  not  squarely  say  so,  and  testify  to 
the  existence  of  circumstances  consistent  therewith.  The 
board  of  review  was  warranted  in  deciding  that  there  was  no 
reliable  evidence  to  impeach  the  assessor's  determination. 
But  if  that  were  not  so,  the  trial  court  was  not  warranted  in 
concluding  that  there  was  no  substantial  basis  for  the  board's 
decision,  and  that  it  therefore  acted  outside  of  its  jurisdiction. 
On  the  question  of  whether  error  was  committed  in  revers- 
ing the  decision  of  the  board  as  to  the  valuation  of  the  logs 
there  seems  to  be  less  difficulty  than  as  to  the  one  already  dis- 
cussed. As  we  have  already  intimated,  the  learned  court 
seems  not  to  have  fully  appreciated  that  only  such  a  departure 
from  the  evidence  on  the  part  of  the  board  as,  under  rules 
governing  the  subject,  constitutes  jurisdictional  error,  was 
fatal  to  its  decision.  Prima  facie,  as  we  have  seen,  the  valua- 
tion of  the  Ic^  made  by  the  assessor  was  right.  No  evidence 
was  produced  before  the  board  that  the  logs  on  the  average 
were  not  worth  $10  per  M.  The  evidence  rather  tended  to  cor- 
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roborate  than  to  impeach  that.  It  might  well  be  true  that  two 
fifths  of  the  logs  were  worth  $5  per  M.,  and  the  rest  worth 
enough  in  excess  thereof  to  make  the  average  price  $10  per 
M.  The  owner's  agent  testified  frankly  that  the  pine  logs 
were  worth  more  than  that  figure,  but  when  pressed  to  state 
the  full  value  thereof  he  declined  to  do  so.  That  refusal 
strongly  indicates  that  tlie  valuation  by  the  assessor  upon  the 
average  was  correct.  We  are  unable  to  see  any  basis  what- 
ever for  holding  that  there  was  evidence  impeaching  such 
valuation  so  conclusively  that  the  decision  upholding  it  was 
jurisdictional  error. 

From  the  foregoing  it  follows  that  the  judgment  upon  the 
appeal  of  the  plaintiff,  the  J,  S.  Steams  Lumber  Company, 
must  be  affirmed,  and  upon  the  appeal  of  the  city  clerk  of  the 
city  of  Ashland  it  must  be  reversed,  and  the  cause  remanded 
with  directions  to  enter  judgment  affirming  the  decision  of 
the  board  of  review,  with  costs  in  favor  of  such  clerk. 

By  the  Court, — So  ordered. 


Miles,  Appellant,  vs.  Pike  Mining  Company  and  another, 
Respondents. 

February  1 — February  21,  1905, 

Fraudulent  representations:  Mining  option:  Notice  of  assessments: 
Payment  by  administrator:  Right  to  recover:  Conversion, 

1.  Plaintiff's  intestate  had  owned  an  interest  in  a  mining  option 
and  liad  paid  his  proportionate  assessments,  and  this  Interest 
was  inventoried  as  an  asset  of  his  estate.  After  his  death  a 
corporation  was  organized,  to  which  the  option  was  transferred 
as  full  payment  for  its  stock.  No  stock  certificates  were  issued, 
but  assessments  upon  the  several  owners  were  made  as  before. 
The  notices  of  "these  assessments  stated  that  the  directors  of 
the  corporation  had  levied  a  certain  assessment  upon  each 
share  of  assessable  stock,  specified  the  number  of  shares  sup- 
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posed  to  be  owned  by  each  person  notified,  and  requested  a  re- 
mittance. Plaintiff,  as  administrator,  paid  several  of  these  as- 
sessments, knowing  that  neither  the  decedent  nor  the  estate 
held  any  stock  in  the  corporation.  He  also  understood  that 
stock  representing  the  decedent's  interest  would  be  issued  on 
application  and.  under  the  law,  would  be  nonassessable.  He 
knew,  too,  that  the  decedent's  interest  in  the  mine  had  been 
called  "stock,"  and  had  been  held  with  the  understanding, 
apaong  the  associate  owners,  that  they  should  pay  proportion- 
ate assessments  as  might  be  necessary  for  development,  etc. 
Held,  that  the  sending  of  said  notices  to  plaintiff  as  adminis- 
trator did  not  constitute  actionable  fraud  or  deceit  which  would 
entitle  him  to  recover,  in  a  tort  action,  the  amount  so  paid  by 
him. 
2.  Assuming  that  an  administrator  may  sue  to  recover  back  prop- 
erty unlawfully  diverted  from  the  estate,  even  though  he  know- 
ingly participated  in  the  unlawful  act,  and  assuming  that  the 
application  of  moneys  of  an  estate  to  a  known  unlawful  pur- 
pose by  persons  to  whom  such  moneys  were  paid  by  the  ad- 
ministrator might  constitute  such  conversion  as  to  warrant  an 
action  in  tort  for  damages,  yet  where,  among  the  assets  of  an 
estate,  was  an  interest  In  a  mine  which  was  expected  to  re- 
quire, from  time  to  time,  advances  for  protection  or  enhance- 
ment of  its  value,  payments  made  in  good  faith  by  the  admin- 
istrator for  that  purpose,  and  so  received  and  applied  by  those 
In  charge  of  the  mine,  do  not  warrant  any  inference  of  fraud 
or  wrongful  Intent,  and — especially  where  there  is  nothing  to 
show  that  the  value  of  the  property  has  not  been  enhanced  to 
the  full  amount  of  the  payments — do  not  give  the  adminis- 
trator any  right  to  recover  damages  in  a  tort  action  against 
those  who  received  the  moneys. 


Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
county :  .John  K.  Parish,  Circuit  Judge.    Affirmed. 

Plaintiffs  decedent  for  many  years  had  been  one  of  several 
owners  in  a  so-called  mining  option,  being  an  option  or  privi- 
lege to  prospect  on  certain  land  and  to  receive  a  lease  of  min- 
ing privileges  upon  certain  conditions.  That  option  had  been 
held  under  various  names,  but  for  some  years  prior  to  the 
death  of  said  decedent  was  held  by  one  Pike,  said  decedent's 
interest  therein  being  about  one  sixteenth,  or,  as  it  was  ex- 
pressed, 2,550  shares  out  of  a  total  of  40,000.    The  associates 


280  SUPEEME  COURT  OF  WISCONSIN.       [Feb. 

Miles  V.  Pike  Mining  Co.  124  Wis.  278. 

had  acted  as  if  incorporated  for  many  years,  and  the  expenses 
of  the  prospecting-  had  been  paid  by  them,  on  call,  propor- 
tionately to  their  respective  shares.  The  enterprise  had  re- 
ceived several  designations,  but  latterly  that  of  the  "Pike  Op- 
tion.'' At  one  time  a  corporation  had  been  organized,  in 
which  no  stock  was  formally  issued,  but  the  associates  were 
understood  to  hold  shares  in  the  same  proportion  as  above 
stated.  Decedent's  investment  at  the  time  of  his  death  had 
reached  some  $5,000  or  $6,000,  which  was  inventoried  as  an 
asset.  Shortly  after  hi^  death  articles  of  association  were 
filed  under  the  name  of  the  Pike  Mining  Company,  and  some 
of  the  associates  formally  signed  subscription  for  their  pro- 
portionate shares  of  stock,  but  no  certificates  were  issued  to 
them.  The  lease  held  by  Pike  was  surrendered,  and  a  new 
lease  taken  out  in  the  name  of  the  Pike  Mining  Company  as 
full  payment  for  its  total  stock.  After  such  incorporation, 
calls  were  made  from  time  to  time  on  the  various  associates 
for  paying  the  expenses  of  further  prospecting,  working,  and 
development.  Plaintiff,  as  administrator,  received  notices  of 
such  demands  from  those  who  had  acted  previously  under  the 
designation  of  "Secretary"  and  "Treasurer"  of  the  associates, 
and  who  were  elected  secretary  and  treasurer  of  the  new  cor- 
poration. He  voluntarily  paid  such  assessments,  or  calls,  up 
to  the  amount  of  $3,232,  which  was  expended,  together  with 
the  contributions  of  the  other  associates,  in  developing  the 
property.  After  paying  these  amounts  he  learned  that  such 
certificates  of  stock  in  the  new  corporation  as  had  been  issued 
declared  the  stock  fully  paid  and  nonassessable,  and,  further, 
he  conceived  a  doubt  as  to  whether  he  had  any  right,  as  ad- 
ministrator, to  pay  out  the  moneys  of  the  estate  for  this  pur- 
pose. He  therefore  brought  suit  against  the  Pike  Mining 
Company,  the  corporation,  and  Charles  Latimer,  its  treasurer, 
who  had  personally  received  his  checks  as  administrator  and 
deposited  them  to  the  credit  of  the  corporation,  alleging  that 
lie  had  been  induced  to  make  said  payments  by  reason  of  the 
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false  and  fraudulent  representation  made  by  defendants  to 
him  that  his  decedent  was  the  owner  of  2,550  shares  of  the 
capital  stock  of  said  corporation  and  that  the  estate  was  in- 
debted to  said  company  for  the  assessments  made,  and  that 
the  defendants  received  said  money  and  wrongfully  and  un- 
lawfully converted  the  same  to  their  own  use,  well  knowing 
that  they  had  no  right  to  receive,  retain,  or  use  the  same,  and 
that  they  had  refused  to  repay  on  demand;  therefore  he 
prayed  judgment  for  the  amount  so  paid. 

At  the  opening  of  the  trial,  being  put  to  an  election  as  to 
whether  he  stood  on  allegations  of  tort  or  contract,  he  elected 
tort,  and  the  case  was  tried  on  that  theory.  At  the  close  of 
the  plaintiff's  case,  wherein  substantially  the  foregoing  facts 
were  proved,  the  court  granted  the  defendants'  motion  for 
nonsuit  and  entered  judgment  accordingly,  from  which  plaint- 
iff appeals. 

For  the  appellant  there  was  a  brief  by  TomJcins,  Tomhms 
<i  Oarvin,  attorneys,  and  a  separate  brief  by  James  0,  Flan- 
ders, of  counsel,  and  oral  argument  by  W.  M.  TornJcms  and 
Mr.  FUmders. 

For  the  respondents  there  was  a  brief  by  LamoreuLX  <£  Shea, 
attorneys,  and  John,  M.  Flyrm,  of  counsel,  and  oral  argu- 
ment by  TF.  F.  Shea. 

Dodge,  J.  The  cause  of  action  presented  by  the  complaint 
is  extremely  uncertain.  We  find  it  difficult  to  discover  any  ac- 
tion of  tort  except  one  for  deceit,  namely,  for  inducing  plaint- 
iff to  pay  over  certain  moneys  by  fraudulent  misrepresenta 
tion  that  the  estate  was  the  owner  of  2,550  shares  of  the  capi- 
tal stock  of  the  defendant  corporation  and  was  indebted  to  the 
corporation  for  assessments  thereon.  No  proof  of  such  repre- 
sentation is  found  or  su^ested  except  certain  notices  sent  to 
the  plaintiff.  Of  these  the  first  is  typical,  and  asserted,  in 
substance,  that  on  June  24,  1902,  at  a  meeting  of  the  direct- 
ors of  the  PiTce  Mining  Company,  "an  assessment  of  60^ 
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was  levied  upon  each  share  of  assessable  stock,  10  cents  per 
share  on  the  10th  of  each  month,  commencing  with  July  10^ 
1902,  until  the  full  60  cents  per  share  is  paid.  Please  remit ; 
make  remittances  to  C.  F,  Latimer,  Treasurer,  Ashland,  Wis- 
consin, on  or  before  July  10,  1902.  2,400  shares  at  10  cents 
per  share,  $^40.  George  Quayle,  Secretary."  At  this  time 
the  plaintiff  knew,  in  a  general  way,  that  a  change  had  been 
made  in  the  name  or  custody  of  the  legal  title  under  which  the 
various  associates  claimed  rights  in  this  mining  property,  and 
that  a  corporation  had  been  organized  to  take  that  legal  title 
in  place  of  either  Mr.  Pike  or  the  pre-existing  West  Brother- 
ton  Mining  Company.  He  knew  that  such  organization  and 
change  had  been  made  since  the  deatli  of  his  intestate,  and 
therefore  that  neither  the  deceased  nor  his  estate  held  any 
capital  stock  in  that  corporation.  He  also  understood  that  he- 
could  get  stock  as  representing  his  interest  in  the  enterprise 
by  applying  for  it,, and  that  such  stock,  when  issued  in  con- 
sideration of  such  shares,  would,  under  the  law  of  Wisconsin, 
be  nonassessable.  He  also  knew,  as  he  alleges  in  his  com- 
plaint, that  the  indefinite  interest  in  the  mine  had  been  called 
"stock,"  and  was  held  with  the  understanding,  amongst  the 
associates,  that  they  should  respond  to  proportionate  assess- 
ments as  might  be  necessary  for  the  protection  or  development 
of  that  mine.  It  seems  to  us  clear,  therefore,  that  if  these  no- 
tices conveyed  to  his  mind  any  assertion  that  his  estate  was 
the  holder  of  assessable  stock,  he  must  have  imderstood  it  as 
referring  to  the  so-called  "stock"  or  equitable  shares  in  the 
mining  property,  and  not  to  technical  capital  stock  in  the 
Pihe  Mijiin/j  Company,  There  is  in  these  notices  neither  as- 
sertion that  the  plaintiff,  as  administrator,  or  his  estate  owned 
any  such  stock,  nor  that  either  was  indebted  for  any  assess- 
ment ;  but,  if  it  might  bear  such  construction,  still  plaintiff 
c^uld  not  have  been  misled,  for  he  knew  to  the  contrary.  De- 
ceit or  fraud  is  not  to  be  lightly  inferred,  but  must  be  clearly 
and  directly  established.     Jones,  Evidence,  §  190 ;  Sliaw  v- 
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Gilbert  111  Wis.  165,  189,  86  N.  W.  188.  We  must  agree 
with  the  trial  court  that  the  allegation  of  deceit  by  misrepre- 
sentation, set  forth  in  the  complaint,  is  not  at  all  supported 
by  these  notices,  and,  as  we  have  said,  is  without  other  proof,, 
hence  that  there  was  no  evidence  to  go  to  the  jury  upon  the 
technical  action  of  deceit. 

It  is,  however,  urged  by  appellant  that  there  can  be  spelled 
out  of  this  complaint  something  in  the  nature  of  an  action  in 
trover,  based  upon  the  fraudulent  conversion  of  moneys  of 
the  estate  paid  by  the  plaintiff  and  received  by  the  defendants 
for  an  unlawful  purpose,  to  the  knowledge  of  all,  and  that 
such  action  can  be  maintained  by  the  administrator  in  his  rep- 
resentative capacity  and  in  protection  of  the  true  benefici- 
aries, notwithstanding  tlie  fact  that  he  personally  had  knowl- 
edge of  the  imlawful  character  of  the  payment  when  he  made 
it.  It  would  be  difficult  to  find  this  cause  of  action  expressed 
in  the  words  of  the  complaint,  at  least  with  the  clearness  of  al- 
legation which  is  demanded  in  the  case  of  fraud;  but,  as  it 
must  be  presumed  that  a  new  action  may  be  commenced  based 
upon  any  allegations  which  would  be  supported  by  the  facts, 
it  seems  best  to  consider  the  case  as  it  appeared  upon  the  evi- 
dence, rather  than  as  limited  by  the  allegations  of  the  com- 
plaint; remembering,  however,  that  only  so  far  as  some  tort 
action  is  supported  can  the  nonsuit  be  held  erroneous. 

We  are  not  inclined  to  question  the  right  of  an  administra- 
tor to  sue  to  recover  back  property  unlawfully  diverted  from 
his  estate  merely  because  he  participated,  even  knowingly,  in 
that  unlawful  act.  The  interest  to  be  protected  by  such  a 
suit  is  that  of  the  true  beneficiaries,  and  not  of  the  person  who 
happens  to  be  administrator.  There  is  much  reason,  there- 
fore, for  overlooking  the  assiuned  absurdity  of  his  suing  a 
third  person  to  undo  a  wrongful  act  of  his  own.  It  will  not 
be  necessary  in  this  case  to  decide  just  what  circumstances 
may  be  consistent  with  the  maintenance  of  such  an  action 
and  what  inconsistent.     Two  illustrative  cases  on  opposite 
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sides  of  the  line  are  cited  by  the  appellant  from  New  York, 
namely,  Wetmore  v.  Porter,  92  N.  Y.  76,  and  Woodbridge  r. 
Bockes,  170  N.  Y.  696,  63  N.  E.  362.  Neither  shall  we  deem 
it  necessary  to  pass  upon  the  somewhat  technical  objection, 
raised  by  respondent,  that  the  action  of  trover  is  maintainable 
only  upon  a  refusal  to  return  specific  property,  and  cannot 
be  maintained  here  because  no  specific  bank  bills,  or  other 
forms  of  money,  are  shown  to  have  been  delivered  \X>  the  de- 
fendants and  withheld  by  them  in  resistance  to  a  demand  for 
their  return.  We  shall  proceed  on  the  assumption,  without 
deciding  its  correctness,  that  the  application  of  moneys  of  an 
estate  to  a  known  unlawful  purpose  by  the  defendants  might 
constitute  such  conversion  as  to  warrant  an  action  in  toH  for 
the  damages  thereby  occasioned,  although  no  case  supporting 
that  assumption  has  been  cited  to  us,  all  of  the  cases  presented 
being  either  upon  an  imputed  contract  or  in  equity. 

The  defendants  can  be  guilty  of  tort  only  in  case  of  actual 
fraudulent  intent  in  receiving  the  money  in  question.  True, 
that  intent  need  go  no  further  than  to  appropriate  moneys  of 
the  estate  to  a  purpose  which  defendants  knew,  or  as  reason- 
able men  ought  to  have  known,  was  unlawful.  To  that  ex- 
tent, however,  turpitude  must  appear.  The  law  always  pre- 
sumes innocence  rather  than  fraud.  Hence  the  rule,  so  often 
declared,  that  the  burden  of  proof  is  upon  him  who  alleges 
fraud  to  prove  it,  and  that,  too,  clearly  and  satisfactorily. 
Sliaw  V.  Gilbert,  111  Wis.  165,  86  N.  W.  188;  Richmond^v. 
Smith,  117  Wis.  290,  293,  94  N.  W.  35 ;  Harrigan  v.  Oil- 
Christ,  121  Wis.  127,  99  N.  W.  909.  This  rule  is  not  in  con- 
flict with  the  numerous  holdings  in  this  state  that,  under  cer- 
tain circumstances,  the  obtaining  property  from  an  incom- 
petent or  feeble-minded  person  will  be  presumed  to  have  been 
accomplished  by  fraud  or  undue  influence,  for  such  cases  rest 
on  the  view  that  the  circumstances  themselves  prove  the  fraud 
unless  its  existence  be  negatived  by  other  evidence.  Fox  v. 
MaHin,  104  Wis.  681,  80  N.  W.  021 ;  Loenneckers  ^Yill,  112 
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Wis.  461,  88  N.  W.  215;  Vance  v.  Davis,  118  Wis.  548,  95 
N.  W.  939.  Again,  the  attitude  and  responsibility  of  a  stran- 
ger who  merely  receives  moneys  from  a  trustee  or  adminis- 
trator, payment  of  which  might  be  proper  imder  some  circum- 
stances though  improper  under  others,  must  not  be  confused 
with  the  attitude  of  the  trustee  himself  when  attempting  to 
account  for  the  same  payments.  In  the  latter  case  the  burden 
rests  on  the  custodian  of  the  funds  to  justify  his  payment; 
not,  indeed,  to  prove  his  innocence  of  fraud,  but  to  establish 
affirmatively  that  he  made  the  payment  for  which  he  seeks 
credit  for  the  benefit  of  his  trust  On  such  inquiry  payments 
may  be  proper  or  improper,  according  as  they  sire  wise  or  un- 
wise, and  a  trustee  makes  such  at  his  own  peril.  They  may 
be  approved  or  disapproved  upon  his  accounting,  and  he  must 
abide  the  event.  Not  so,  however,  the  recipient  of  such 
moneys  who  acts  innocently,  as  he  is  presumed  to  do.  The 
subject  received  full  consideration  in  Ilarrigan  v.  Oilchrist, 
121  Wis.  339,  99  N.  W.  973,  where  we  reversed  a  charge 
against  third  persons  for  moneys  paid  for  their  benefit,  while 
we  held  the  receiver  liable  to  account  for  the  same  moneys. 
Neither  must  the  situation  now  present  be  confused  with  that 
of  a  purchase  by  a  trustee,  either  alone  or  in  association  with 
others,  at  his  own  sale  of  trust  property,  to  which  is  applied 
the  salutary  rule  that  it  still  remains  trust  property  if  the 
beneficiaries  so  choose,  no  matter  how  complete  the  showing 
of  good  faith  and  absence  of  wrongful  intent.  In  re  Taylor 
Orphan  Asylum,  36  Wis.  534,  550;  Hutson  v.  Jenson,  110 
Wis.  26,  40,  85  N.  W.  689;  Ilarrigan  v.  Gilchrist,  121  Wis. 
330,  36.3,  99  N.  W.  970,  982.  Similar  rules  apply  in  case  of 
appropriation  of  trust  property  or  moneys  to  his  own  use  by 
the  trustee.  Hutson  v,  Jenson,  supra.  Such  are  most  of  the 
cases  cited  by  appellant.  Deohold  v.  Oppermann,  111  N.  Y. 
531,  19  N.  E.  94;  First  Nat.  Bank  v.  Nat.  Broadway  Bank, 
166  N.  Y.  459,  51  N.  E.  398 ;  ^yarren  v.  Union  Bank,  157 
X.  Y.  259,  51  N.  E.  1036. 
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Turning  now  to  the  instant  case,  it  cannot  be  doubted  tliat 
an  administrator  not  only  may,  but  should  under  some  cir- 
cumstances, pay  moneys  of  his  estate  in  protection  or  preser- 
vation of  property  belonging  to  it ;  and,  when  ho  does  so  in 
good-faith  belief  in  its  propriety,  neither  he  nor  the  recipient 
can  be  charged  with  fraud  or  other  tort,  although  a  court  may 
disapprove  the  wisdom  of  the  expenditure.  .  The  sum  total  of 
the  facts  proved  is  that  among  the  property  of  plaintiff's 
estate  was  this  interest  in  a  mine  expected  to  require,  in  pro- 
tection or  enhancement  of  its  value,  advances  from  time  to 
time.  Plaintiff,  with  knowledge  of  such  facts,  paid  the  money 
in  question  for  that  purpose,  and  defendants  so  received  it 
and  applied  it.  It  was  not  diverted  to  the  private  use  of  the 
administrator,  nor,  in  the  fraudulent  sense,  to  the  use  of  the 
defendants,  but  was  used  for  the  supposed  benefit  of  the  es- 
tate. In  this  we  confess  our  inability  to  discover  any  war- 
rant for  an  inference  of  fraud  or  wrongful  intent,  or,  indeed, 
of  any  wrong  or  injury  to  the  estate,  for  there  is  nothing  to 
suggest  that  the  value  of  the  property  has  not  been  enhanced 
to  the  full  amount  of  the  payments. 

Appellant  urges  that  an  administrator  can  in  no  case  en- 
gage in  business  or  speculation  on  behalf  of  the  estate;  but, 
if  he  did  so,  his  disbursements  therein  would  hardly  be  dis- 
allowed him  so  far  as  they  profited  the  estate,  and  certainly 
no  damages  in  tort  could  be  recovered  from  the  person  who 
received  such  moneys  and  gave  full  value  for  them,  imless  in 
so  gross  a  case  that  it  would  be  beyond  reason  to  believe  that 
he  so  received  them  otherwise  than  with  intent  to  wrong  the 
estate.  Here  there  is  no  evidence  that  the  payment  was  at  all 
speculative.  So  far  as  the  present  proofs  go,  the  mine  may 
have  been  as  stable  and  cei^tain  a  property  as  a  rentable  build- 
ing, and  the  payments  as  certain  to  benefit  the  estate  as 
would  be  repairs  on  such  a  building  necessary  to  preserve  its 
rentability.  It  is  entirely  believable  that  the  defendants  re- 
•ceived  this  money  and  expended  it  on  the  property  in  the 
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honest  opinion  that  the  welfare  of  the  estate  would  be  pro- 
moted thereby.  If  facts  exist  which  would  preclude  such  be- 
lief they  have  not  been  put  in  evidence.  We  therefore  agree 
with  the  trial  court  that  there  was  no  evidence  from  which  the 
jury  could  reasonably  have  drawn  the  inference  of  fraud  or 
other  wrong,  nor  convicted  defendants  of  any  tort. 
By  the  Court. — Judgment  affirmed. 


J.   L.   Gates  Land  Company,  Appellant,  vs.   Osteandeu 
and  others.  Respondents. 

February  2— February  21,  1905. 

Contracts:  Specific  performance:  Statute  of  frauds:  Oral  agreement 
for  sale  of  lands:  Part  performance. 

1.  The  plaintiff  corporation  having  an  option  to  purchase  certain 

lands,  an  oral  agreement  was  made  between  it  and  defend- 
ants' agent  that  defendants  would  purchase  the  lands  from  the 
owner  and,  after  removing  the  timber,  convey  them  to  plaintiff 
for  a  certain  price  stated  in  plaintiff's  written  offer,  which, 
with  the  oral  agreement,  was  to  be  submitted  to  one  of  the  de- 
fendants personally  for  acceptance.  The  written  offer  was  re- 
tained by  said  defendant  but  never  accepted  in  writing.  Act- 
ing upon  the  oral  agreement  with  the  agent,  plaintiff  relin- 
quished its  option  to  purchase  the  lands.  Plaintiff  knew  that 
the  agent  had  no  authority  to  purchase  lands  for  defendants 
as  contemplated  by  that  agreement.  The  lands  were  then  pur- 
chased by  defendants,  who  afterwards  refused  to  convey  to 
plaintiff.  Held,  that  there  was  no  completed  contract  between 
the  parties  of  which  specific  performance  could  be  enforced. 

2.  Plaintiff's  relinquishment  of  its  rights  under  the  option  to  pur- 

chase, before  the  proposed  oral  agreement  had  been  accepted, 
was  not  an  act  of  part  performance  under  and  in  pursuance 
of  an  agreement  with  defendants  so  as  to  constitute  a  basis  for 
enforcing  specific  performance. 
"3.  There  being  facts  from  which  the  inference  is  legitimate  that 
plaintiff  may  have  relinquished  Its  option  because  it  did  not 
intend  to  purchase  the  lands  upon  the  terms  thereof,  such  re- 
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llnqulshment  cannot  be  held  clearly  and  exclusively  referable 
to,  and  done  in  pursuance  of,  the  oral  agreement,  so  as  to  war- 
rant the  enforcement  of  specific  performance. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Gates^ 
county:  John  Goodland,  Judge.    Affirmed. 

This  is  an  action  by  the  plaintiff,  a  corporation  of  this 
state,  to  enforce  the  specific  performance  of  a  parol  contract 
to  convey  real  estate.  The  complainant  alleges  that  it  made 
a  contract  with  the  defendants  to  purchase  certain  lands  and 
that  defendants  now  refuse  to  convey  the  lands  covered  by 
its  terms.  The  complaint'  sets  out  that  plaintiff  in  the  year 
1900  was  engaged  in  the  business  of  buying  and  selling  wild 
lands  in  northern  Wisconsin  which  were  suitable  for  agricul- 
tural purposes ;  that  it  procured  an  option  from  the  French 
Lumbering  Company,  of  Ingram,  Wisconsin,  upon  a  large 
tract  of  timber  land  owned  by  that  company,  which  option 
entitled  plaintiff  to  purchase  said  property  at  a  stated  price ; 
that,  with  the  view  of  securing  the  lands  in  the  form  of 
stump  lands,  it  secured  to  itself,  for  a  limited  time,  control 
of  the  sale  and  disposition  of  these  lands  to  such  other  par- 
ties as  it  might  select;  that  in  the  month  of  November,  1900;, 
one  E.  D.  Van  Etten,  acting  as  agent  of  the  defendants  in 
the  purchase  of  suitable  tracts  of  timber  in  Wisconsin,  with 
a  view  of  conducting  a  lumber  business,  negotiated  witli 
plaintiff  to  secure  the  timber  on  the  lands  covered  by  plaint- 
iff's option  upon  the  French  Lumlx^ring  Company's  lands; 
that  with  plaintiff's  consent  E,  D.  Van  Etten  negotiated 
vnXki  the  lumbering  company  for  the  purchase  of  its  entire 
property,  consisting  of  lands,  a  town  plat,  stock  of  merchan- 
dise, buildings,  and  improvements,  situated  at  Ingram,  Wis- 
consin, and  obtained  an  offer  from  the  lumbering  company 
to  sell  all  this  property  to  defendants  at  a  specified  price, 
upon  the  condition  that  plaintiff  would  agree  to  purchase  the 
lands  at  a  satisfactory  price  after  the  merchantable  timber 
had  been  removed,  which  contract  he,  as  agent,  approved  and 
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accepted  subject  to  defendants'  approval ;  and  that  this  oral 
contract  so  made  by  E.  D.  Van  Etten,  acting  for  his  prin- 
cipals, and  plaintiff,  acting  through  its  president,  J.  L.  Gates, 
on  November  13,  1900,  was  as  follows: 

"(1)  That  the  said  plaintiff  would  relinquish  its  interest 
in  said  lands,  and  notify  the  said  French  Lumbering  Com- 
pany thereof,  and  give  the  latter  company  authority  to  go  on 
and  complete  a  sale  and  transfer  of  said  property  to  the  par- 
ties in  whose  interests  the  said  E.  D.  Van  Etten  was  acting 
as  aforesaid. 

"(2)  That  said  plaintiff  should  execute  and  deliver  to  said 
E.  D.  Van  Etten,  for  the  benefit  of  his  principals,  and  that 
the  said  E.  D.  Van  Etten  should  accept,  for  his  principals,  a 
WTiting  of  the  purport  and  effect  of  the  written  agreement  of 
James  L,  Gates  Land  Company,  bearing  date  on  that  day,  and 
hereinafter  set  forth  in  full. 

"(3)  That  the  principals  of  said  E.  D.  Van  Etten, An 
consideration  thereof  and  of  the  said  relinquishment  of  the 
plaintiff,  would,  as  soon  as  the  said  Freilch  Lumbering  Com- 
pany transferred  to  them  the  property  aforesaid,  so  as  to  en- 
able him  or  them  to  execute  to  the  plaintiff  a  contract  for  the 
conveyance  to  it  of  the  property  described  in  said  written 
agreement  of  the  plaintiff,  execute  and  deliver  to  thQ  plaintiff 
such  contract  for  the  conveyance  thereof  to  the  plaintiff  upon 
the  terms  therein  mentioned." 

The  complaint  further  alleges  that  in  pursuance  of  and  as 
performance  upon  its  part  of  the  terms  of  said  oral  agree- 
ment, the  said  plaintiff  immediately  notified  the  French  Lupi- 
bering  Company  aforesaid  that  the  plaintiff  relinquished  its 
interest  in  said  lands,  and  executed  and  delivered  to  the  de- 
fendant E.  D.  Van  Etten,  for  the  benefit  of  his  principals^ 
the  written  agreement  hereinbefore  referred  to,  and  of  which 
the  following  is  a  copy : 

"Chippewa  Falls,  Wis.,  Nov.  13,  1900. 
''Mr.  E.  D.  Van  Etten: 

"In  consideration  of  your  purchase  of  the  French  Lumber- 
ing Co.'s  lands  and  plant  at  Ingram,  Wis.,  consisting  of  147^ 
forties  of  land,  we  hereby  agree  to  take  said  land  off  your 
Vol.124  — 19 
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hands  as  soon  as  you  get  the  timber  off,  and  pay  you  for  said 
land  at  about  the  rate  of  $2.60  per  acre ;  that  is,  we  will  take 
all  the  land  leaving  you  the  town  site  and  all  improvements ' 
thereon,  paying  you  lie  sum  of  fifteen  thousand  ($15,000.00) 
dollars  for  the  said  land  consisting  of  about  six  thousand  acres 
in  Townships  35,  3  West,  35,  4  West,  36,  3  West,  36,  4  West. 
"Respectfully,  J.  L.  Gates  Land  Co. 

"By  J.  L.  Gates,  President." 

It  is  further  alleged  that  E.  D.  Van  Etten  accepted  for 
defendants  the  above  written  memorandum  of  November  13, 
1900,  on  the  day  it  bears  date,  and  that  he  immediately  trans- 
mitted and  delivered  it  to  II.  A.  Ostrander,  one  of  the  de- 
fendants, who  retains  and  now  holds  it,  and  who,  by  virtue 
of  it  and  the  surrender  of  plaintiff's  option  from  the  French 
Lumbering  Company,  was  enabled  to  and  did  make  on  No- 
vember 15,  1900,  an  executory  contract  with  the  French 
Lumbering  Company  for  the  purchase  of  the  lands  covered 
by  the  option,  and  ,^'ho  consummated  the  purchase  on  No- 
vember 30,  1900,  by  acquiring  all  the  title  and  interest  in 
and  to  these  lands  for  the  benefit  of  the  defendants. 

The  complaint  further  sets  forth  that  the  interest  held  by 
plaintiff  under  the  option  so  relinquished  was  of  great  value, 
namely,  the  sum  of  $15,000,  which  sum  formed  the  consid- 
eration of  the  agreement  under  which  defendants  agreed  to 
<;onvey  to  plaintiff  the  title  to  the  stump  lands  so  acquired 
by  it  from  this  lumber  company^  and  that  defendants  now 
refuse  to  comply  with  the  terms  of  this  parql  contract,  not- 
withstanding the  fact  that  the  timber  has  been  cut  and  re- 
moved from  large  tracts  of  these  lands ;  that  plaintiff  has  ten- 
dered full  performance  of  such  agreement  on  its  part;  and 
that  defendants'  refusal  to  comply  with  this  contract  will  op- 
erate to  the  great  and  irreparable  injury  of  plaintiff.  It  there- 
fore asks  that  the  contract  be  enforced  specifically,  and,  in  so 
far  as  such  relief  cannot  be  granted  by  reason  of  defendants' 
acts  in  the  matter,  that  the  court  grant  such  other  equitable 
relief  as  may  be  found  just. 
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TJpon  the  hearing  of  the  case  in  the  trial  court  it  was  stip- 
ulated as  a  fact  that  defendants  had  never,  in  writing,  ac- 
cepted plaintiff's  offer  of  Xovember  13,  1900,  and  the  com- 
plaint was  deemed  amended  to  that  effect.  No  evidence  was 
received  in  the  case,  and  judgment  dismissing  the  action  was 
awarded  by  the  court.    From  this  judgment  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Ryan,  Hurley  <& 
Jones,  attorneys,  and  John  Barnes,  of  counsel,  and  oral  argu- 
ment by  M,  A.  Hurley. 

TF.  M,  Bowe,  for  the  respondents. 

SiEBECKEB,  J.  The  object  of  the  action  is  to  enforce  spe- 
cific execution  of  an  alleged  parol  contract  for  the  sale  of 
lands.  It  is  averred  that  the  defendant  is  precluded  from  in- 
sisting upon  the  statute  providing  that  "every  contract  .  .  . 
for  the  sale  of  any  lands  or  any  interest  in  lands  shall  be 
void  unless  the  contract  or  some  note  or  memorandum  thereof, 
expressing  the  consideration,  be  in  writing  and  be  subscribed 
by  the  party  by  whom  ,  .  .  the  sale  is  to  be  made  or  by  his 
lawfully  authorized  agent''  (sec.  2304,  Stats.  1898),  for  the 
reason  that  the  plaintiff  has  in  part  performed  the  agreement. 

The  material  facts  relied  on  are  that  plaintiff  had  an  option 
to  purchase  the  lands  from  the  French  Lumbering  Company, 
the  owner  of  them  at  the  time  the  alleged  agreement  was 
made ;  that  one  E.  D.  Van  Etten,  as  agent  of  the  defendants, 
made  a  parol  contract  with  plaintiff  whereby  it  was  agreed 
that  defendants  should  purchase  these  lands  from  the  French 
Lumbering  Company  upon  the  terms  and  conditions  of  an 
offer  the  lumbering  company  had  made  to  Van  Etten  as  agent 
of  defendants ;  that,  as  soon  as  defendants  had  removed  the 
merchantable  timber  therefrom,  the  lands  should  be  coi;i- 
veyed  to  plaintiff  at  the  price  specified  in  plaintiff's  written 
offer  for  the  purchase  of  these  lands  from  defendants.  It  is 
further  alleged  that  this  agreement,  with  the  offer  of  pur- 
chase, was  to  be  submitted  to  the  defendant  Ostrander  per- 
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sonally  for  acpeptance ;  that  he  never  accepted  it  in  writing, 
but  that  he  retains  this  written  offer;  that  plaintiff,  acting 
upon  the  agreement  made  with  the  agent  Van  Etten,  relin- 
quished its  rights  under  the  option  then  held  by,  it  for  the 
purchase  of  the  lands.  The  fact  also  appears  that  James  L. 
Gates,  acting  as  plaintiff's  authorized  officer,  had  full  knowl- 
edge that  Van  Etten  had  no  authority  to  purchase  lands  for 
defendants  as  contemplated  by  this  agreement. 

In  actions  for  the  specific  performance  of  parol  contracts 
for  the  sale  of  lands,  the  primary  and  fundamental  requisites 
are  that  a  contract  be  established  possessing  all  the  elements 
and  features  necessary  to  a  specific  enforcement,  and  that  the 
contract  sought  to  be  enforced  upon  part  performance  be  fully 
made  and  completed  in  all  its  terms  except  the  written  memo- 
randum required  by  the  statute.  1  Story,  Eq.  Jur.  §  767; 
Pomeroy,  Spec.  Perf.  sees.  110,  145;  Pomeroy,  Eq.  Jur. 
§  1409,  and  note. 

It  is  contended  that  the  facts  alleged  show  that  a  completed 
contract  was  entered  into  between  plaintiff  and  defendants, 
whereby  defendants  agreed  to  convey  the  lands  to  plaintiff 
upon  the  terms  specified.  The  facts  alleged  are  that  the  agent 
of  defendants  entered  into  this  contract  for  the  sale  of  lands 
subject  to  his  principals'  approval,  and  that  such  agent  de- 
livered plaintiff's  written  offer  for  the  purchase  of  these  lands 
to  defendants,  but  who  neither  personally  nor  through  such 
agent  assented  to  such  proposed  agreement.  It  is  true  de- 
fendants did  not  return  the  written  memorandum  of  plaint- 
iff's offer  to  purchase;  but  there  was  no  express  agreement 
that  such  retention  of  the  memorandum  should  be  an  accept- 
ance of  the  proposed  contract,  nor  does  it  follow  that  such 
is  the  effect  by  necessary  implication.  As  a  matter  of  fact 
the  parties  made  no  agreement  The  transactions  between 
the  plaintiff's  president  and  defendants'  agent,  in  legal  effect, 
were  no  more  than  the  preliminary  negotiations  for  an  agree- 
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ment,  which  failed  of  consummation  by  the  refusal  of  defend- 
ants to  accept  it  If  plaintiff,  relying  on  the  assurances  of 
defendants'  agent,  acted  on  such  preliminary  agreement,  it 
is  no  ground  for  invoking  this  form  of  equitable  relief,  which 
is  only  granted  when  it  clearly  appears  that  a  contract  has 
been,  in  all  its  elements,  fully  completed  between  the  parties, 
except  reducing  it  to  writing.  The  facts  alleged  fail  to  estab- 
lish that  a  contract  for  the  purchase  of  these  lands  by  plaintiff 
was  ever  accepted  or  agreed  to  by  defendants,  personally  or 
by  any  authorized  agent  for  them. 

Under  this  state  of  the  case  plaintiff  is  not  legally  aided 
by  the  fact  that  the  lands  were  subsequently  purchased  by  de- 
fendants. Plaintiff  relinquished  its  rights  under  the  option 
for  the  purchase  of  these  lands  upon  the  proposed  agreement 
as  made  between  it  and  defendants'  agent ;  its  representative 
being  at  the  time  fully  informed  that  the  agent  had  no  au- 
thority to  buy  lands  for  the  defendants,  and  that  the  contract 
had  not  been  approved  or  sanctioned  by  them.  The  relin- 
quishment of  plaintiff's  option  from  the  French  Lumbering 
Company,  under  these  circumstances,  is  not  an  act  of  part 
performance  under  and  in  pursuance  of  an  agreement  be- 
tween plaintiff  and  defendants.  It  was  in  fact  a  prior  act 
done  in  anticipation  of  the  acceptance  of  the  contract  by  de- 
fendants. Plaintiff's  representative  was  bound  to  know 
whether  a  valid  and  completed  agreement  had  been  actually 
made  between  himself  and  defendants,  except  reducing  it  to 
writing,  when  the  alleged  act  of  part  performance  took  place. 
The  rule  is  that  the  acts  of  alleged  performance  must  be  ob- 
viously and  solely  done  in  reliance  on,  and  under  the  obliga- 
tions of,  an  established  parol  contract.  Park  v.  M.,  St.  P.  & 
S.  8.  M.  R.  Co.  114  Wis.  347,  89  N.  W.  532;  1  Story,  Eq. 
Jur.  §  762 ;  Pomeroy,  Spec.  Perf.  sec.  108 ;  Lydich  v.  Hol- 
land, 83  Mo.  703. 

Another  fundamental  requisite  is  that  the  part  perform- 
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ance  relied  on  for  specific  execution  of  the  contract  "must  be 
clearly  and  exclusively  referable  to,  and  in  performance  of, 
its  terms."  If  the  alleged  acts  of  performance  are  reasonably 
explicable  upon  some  other  grounds,  then  they  are  not  suffi- 
cient to  take  the  case  out  of  the  statute.  Plaintiff  insists  that 
its  relinquishment  of  its  interest  in  these  lands  Under  the 
option  was  done  solely  with  a  view  to  the  performance  of  this 
agreement.  It  is  alleged,-  however,  that  the  option  contract 
obtained  from  the  French  Lumbering  Company  entitled 
plaintiff  to  purchase  said  property  at  an  agreed  price  for  a 
stated  period  of  time,  that  the  lumber  company  would  not 
sell  the  timber  separate  from  the  lands,  and  that  plaintiff  was 
willing  and  ready  to  purchase  the  stump  lands  covered  by  the 
option.  It  is  not  alleged  that  plaintiff  had  decided  to  buy 
the  lands  with  the  timber  thereon,  under  the  option,  but  it  is 
stated  that  it  did  not  want  the  lands  with  the  timber ;  clearly 
tending  to  negative  a  purpose  to  make  such  a  purchase  as  the 
option  contract  provided.  From  these  facts  the  inference  is 
legitimate  that  it  may  have  relinquished  the  option  because  it 
did  not  intend  to  purchase  these  lands  upon  the  conditions  of 
the  option.  Under  such  circumstances  the  relinquishment 
of  the  option  cannot  be  held  as  clearly  and  exclusively  refer- 
able to,  and  as  done  in  pursuance  of,  the  alleged  contract  for 
the  sale  of  the  lands  between  it  and  the  defendants.  As  stated 
by  Chancellor  Kent  in  Phillips  v.  Thompson,  1  Johns.  Ch. 
131: 

"It  is  well  settled  that,  if  a  party  sets  up  part  performance 
to  take  a  parol  agreement  out  of  the  statute,  he  must  show 
acts  imequivocally  referring  to,  and  resulting  from,  that 
agreement — such  as  the  party  would  not  have  done  unless  on 
account  of  that  very  agreement,  and  with  a  direct  view  to  its 
performance.  .  .  .  There  must  be  no  equivocation  or  uncer- 
tainty in  the  case.'' 

Plaintiff  has  failed  to  establish  satisfactorily  and  clearly 
that  an  agreement  for  the  sale  of  lands  was  made  as  claimed, 
and  that  the  acts  alleged  as  part  performance  are  exclusively 
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referable  to,  and  done  in  performance  of,  the  alleged  contract. 
The  court  ruled  correctly  in  holding  that  the  complaint  does 
not  state  a  good  cause  for  the  specific  enforcement  of  an  al- 
leged contract  for  the  sale  of  lands. 
By  the  Court. — Judgment  affirmed. 


BuEosoN,  Appellant,  vs.  Jacobson,  Respondent. 
February  2— February  21,  1905. 

Deeds:  Conditions  subsequent:  Conveyance  by  parent  to  child:  Cove- 
nant: Breach:  Equity:  Reformation, 

1.  Conditions  subsequent,  especially  when  relied  upon  to  work  a 
forfeiture,  must  be  created  by  express  terms  or  clear  Implica- 
tion, and  are  strictly  construed. 

2  In  consideration,  among  other  things,  of  natural  affection  and 
to  ayoid  the  expense  of  a  will,  a  father  conveyed  land  to  his 
daughter,  reserving  a  life  estate  with  right  of  possession,  and 
the  daughter  covenanted  to  pay  all  taxes.  Upon  her  failure  to 
pay  taxes  the  land  was  sold  therefor,  and  the  father,  to  protect 
himself,  purchased  the  tax  certificates.  Held,  that  the  agree- 
ment to  pay  taxes  would  not  be  considered  a  condition  subse- 
quent for  breach  of  which  the  father  could  re-enter  and  have 
the  conveyance  rescinded. 

3.  The  daughter  having  offered  to  pay  all  the  taxes  with  interest, 
before  bringing  an  action  to  reform  the  conveyance  as  to  a 
mistake  in  the  description  of  the  land,  came  into  court  \h  such 
action  with  clean  hands,  and  the  conveyance,  not  being  a  vol- 
untary one  but  supported  by  a  valuable  consideration,  might  be 
reformed. 

Appeal  from  an  order  of  the  circuit  court  for  Ashland . 
county:  John  K.  Parish,  Circuit  Judge.    Reversed, 

This  action  was  brought  for  reformation  of  deed  and  to 
set  aside  and  cancel  tax  certificates.  The  complaint  sets  up 
substantially  the  following  facts : 

First  cause  of  action:  In  May,  1899,  the  defendant  and 
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l^laintiff  entered  into  an  agreement  to  the  effect  that  defend- 
ant should  convey  to  plaintiff,  for  the  sum  of  $1  and  other 
valuable  considerations,  the  S.  E.  J  of  the  S.  W.  J  and  W.  J 
of  the  S.  W.  i,  sec.  22,  township  46,  range  4  west,  subject 
to  covenants  and  reseiTations  agreed  upon ;  that  in  pursuance 
of  this  agreement,  and  on  May  13,  1899,  defendant  executed 
and  delivered  to  plaintiff  a  deed ;  that  by  mistake  of  scrivener 
the  deed  described  the  premises  as  the  S.  E.  J  of  the  S.  W.  i 
and  W.  i  of  the  N.  W.  \,  instead  of  the  S.  E.  i  of  the  S.  W.  i 
and  the  W.  i  of  the  S.  W.  J,  sec.  22,  township  46,  range  4 
west;  that  plaintiff  demanded  refonnation  from  defendant, 
which  was  refused. 

Second  cause  of  action:  That  on  May  18,  1897,  for  a  valu- 
able consideration,  the  defendant  executed  and  delivered  to 
Frank  Burgson  a  deed  of  the  W.  ^  of  the  S.  W.  i,  sec.  22, 
township  46,  range  4  west,  which  deed  was  duly  recorded; 
that  said  deed  was  subject  to  certain  conditions  and  reserva- 
tions ;  that  on  November  3, 1898,  for  a  valuable  consideration, 
Frank  Burgson  conveyed  said  land  to  plaintiff,  which  deed 
was  duly  recorded ;  that  on  May  13,  1899,  for  a  valuable  con- 
sideration, defendant  conveyed  to  plaintiff  the  S.  E.  i  of  the 
S.  W.  i  and  W.  ^  of  the  S.  W.  J,  sec.  22,  township  46,  range 
4  west,  which  deed  was  duly  recorded ;  that  in  said  deed  de- 
fendant reserved  the  right  of  possession  and  rents  and  profits 
during  .his  life,  plaintiff  agreeing  to  pay  the  taxes  on  said 
lands  when  due,  and  all  future  taxes,  until  the  land  might  be 
sold  by  joint  deed  of  the  parties,  and  defendant  in  said  deed 
released  the  W.  i  of  the  S.  W.  J,  sec.  22,  township  46,  range 
4  west,  from  conditions  contained  in  deed  thereof  executed 
by  him  to  Frank  Burgson  September  18,  1897;  that  defend- 
ant entered  into  possession  of  said  lands  May  13,  1899,  and 
since  has  continued  in  possession  and  received  the  rents  and 
profits;  that  on  May  22,  1902,  defendant  took  tax  deed  on 
said  property  for  taxes  of  1898;  that  on  August  23,  1902, 
J.  Yderstad  took  tax  deed  on  part  of  said  lands  for  taxes  of 


21]  JAIf  UARY  TEEM,  1905.  297 

Burgson  ▼.  Jacobson,  124  Wis.  295. 

1898;  that  Yderstad  was  not  the  bona  fide  ownier  of  certifi- 
cate, but  held  same  at  request  of  defendant,  and  took  same 
for  defendant,  and  in  accordance  with  his  agreement,  and 
without  consideration,  conveyed  to  defendant,  which  deed  was 
recorded;  that  each  forty  so  sold  for  taxes  of  1898  was  sold 
for  $3.42,  twenty-five  cents  of  which  was  printing  fee  charged 
for  advertising  the  sale,  notice  of  which  sale  was  published 
in  a  newspaper  five  times,  once  each  week,  the  first  publica- 
tion being  April  15th  and  the  last  May  13th,  and  the  affidavit 
of  publication  was  not  made  within  six  days  of  the  last  pub- 
lication ;  that  said  deeds  are  null  and  void  and  a  cloud  upon 
the  plaintiff's  title;  that  plaintiff  tendered  to  defendant  the 
amount  to  which  defendant  was  entitled  by  virtue  of  said  tax 
•deed,  which  was  refused. 

The  defendant  answered  and  also  set  up  a  counterclaim. 
Counterclaim  is,  in  effect,  as  follows :  That  defendant  on  Sep- 
tember 18,  1897,  conveyed  to  his  son-in-law,  Frank  Burgson, 
the  N.  E.  i  of  the  S.  W.  i,  N.  W.  i  of  the  S.  W.  i,  and  the 
S.  W.  :J  of  the  S.  W.  :J,  sec.  22,  township  46,  range  4  west; 
that  said  lands  were  conveyed  to  Burgson,  husband  of  only 
daughter  and  child  of  defendant,  upon  condition  that  defend- 
ant receive  $30  per  year  and  board  during  his  natural  life ; 
that  defendant,  in  lieu  of  a. will,  so  conveyed  said  property 
in  anticipation  of  having  provided  for  him  a  home  in  his  old 
age,  and  upon  no  other  condition  or  consideration  except  nat- 
ural affection  for  plaintiff,  the  wife  of  Frank  Burgson,  and 
that  the  property  at  his  death  should  inure  to  the  benefit  of 
plaintiff  and  her  husband ;  that  Frank  Burgson  failed  to  com- 
ply with  the  terms  of  said  agreement  and  deed,  upon  breach 
of  which  defendant  conunenced  action  to  recover  title  to  the 
lands  so  conveyed,  and  it  was  afterwards  agreed  that  deed  be 
canceled  and  a  new  deed  executed  by  defendant  to  plaintiff 
containing  the  condition  and  agreement  that  defendant  retain 
life  estate  in  said  lands  with  right  of  possession  and  plaintiff 
pay  all  taxes  that  should  be  assessed  against  said  lands  as 
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soon  as  due  and  payable,  whereupon  defendant  executed  and 
delivered  deed  mentioned  in  complaint  to  plaintiff,  the  con- 
sideration for  said  deed,  among  other  things,  being  the  nat- 
ural affection  of  defendant  for  his  child,  and  in  order  to  avoid 
the  expense  of  making  a  will  and  the  probate  thereof;  that 
plaintiff  utterly  neglected  and  failed  to  pay  the  taxes  by  her 
agreed  to  be  paid,  and  has  allowed  said  lands  to  be  sold  for 
taxes  and  tax  certificates  taken  up  by  other  parties ;  that,  in 
order  to  prevent  loss  of  the  property,  defendant  has  pur- 
chased the  tax  certificates,  and  on  account  of  the  failure  of 
plaintiff  to  fulfil  her  part  of  agreement  and  condition  in  deed 
defendant  has  elected  and  desires  to  cancel  and  rescind  same 
and  quiet  and  establish  title  in  himself;  that  the  lands  consti- 
tute the  only  property  and  means  of  support  of  defendant,  ex- 
cept a  small  amount  of  personal  property.  Demand  of  judg- 
ment that  title  be  quieted  and  established  in  defendant 

Plaintiff  demurred  to  counterclaim,  which  was 'overruled. 
From  the  order  overruling  demurrer  tliis  appeal  was  taken. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Sanborn,  Lamoreux  &  Pray,  and  for  the  respondent  on  that 
of  TomkinSj  Tomkins  &  Oarvin. 

Kerwin,  J.  The  principal  question  involved  upon  this 
appeal  is  whetlier  the  counterclaim  states  a  cause  of  action. 
From  the  facts  stated  it  will  be  seen  that  the  gist  of  the  coun- 
terclaim is  that  defendant  first  conveyed  his  property  to  his 
son-in-law,  Frank  Burgson,  in  order  to  provide  himself  a 
home,  and  in  consideration  of  natural  affection  for  plaintiff,, 
and  so  that  the  property  at  his  death  might  inure  to  her  bene- 
fit, his  son-in-law  agreeing  to  pay  him  $30  a  year  and  board 
during  his  natural  life ;  that  in  default  of  payment  an  action 
was  commenced  by  defendant,  which  resulted,  by  agreement,, 
in  the  cancellation  of  the  deed  to  his  son-in-law,  Frank  Burg^ 
son,  and  the  execution  of  a  new  deed  to  plaintiff,  by  the  terms 
of  which  defendant  reserved  a  life  estate  with  right  of  posses- 
sion, and  plaintiff  agreed  to  pay  the  taxes ;  that  the  plaintiff 
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failed  to  pay  the  taxes  by  her  agreed  to  be  paid,  allowed  the 
lands  to  be  sold  for  nonpayment  of  taxes,  and  defendant,  to 
protect  himself,  purchased  the  tax  certificates,  and  now  asks 
for  cancellation  of  the  deed  to  plaintiff  on  the  ground  that  she 
has  breached  her  agreement.  This  claim  is  made  by  the  de- 
fendant, as  we  understand  counsel,  upon  the  theory  (1)  that 
the  agreement  to  pay  taxes,  under  the  circumstances,  was  a 
condition  subsequent,  upon  the  breach  of  which  defendant 
was  entitled  to  re-enter  and  rescy;id  the  conveyance;  and 
(2)  that  the  plaintiff's  complaint  docs  not  state  a  cause  of 
action,  and  on  demurrer  judgment  should  go  against  the  party 
whose  first  pleading  is  bad. 

1.  Conditions  subsequent,  especially  when  relied  upon  to 
work  a  forfeiture,  must  \ye  created  by  express  terms  or  clear 
implication,  and  are  strictly  construed.  2  Washb.  Real  Prop. 
(4th  ed.)  7  (*447).  Xo  express  condition  is  pleaded,  nor 
do  we  think  any  can  be  implied  from  the  facts  stated.  It  is 
true  that  a  condition  subsequent  may  be  implied  though  none 
is  expressed,  but  the  facts  must  be  such  as  leave  no  doubt  in 
the  mind  of  the  court  that  one  was  intended  and  necessary 
to  carry  opt  the  obvious  intention  of  the  parties. 

The  cases  in  this  court  relied  upon  by  counsel  for  respond- 
ent do  not  support  his  contention.  In  Delomj  v,  Ddong,  5G 
Wis.  514,  14  !Nr.  W.  591,  there  was  an  express  condition  sub- 
sequent. All  the  other  cases  relied  upon,  notably  Ghcl-e  v. 
Olocke,  113  Wis.  303,  89  X.  W.  118,  where  the  obligation  in 
form  rested  in  covenant  and  not  in  condition,  hold  that  equity 
will  grant  relief  by  declaring  a  rescission  of  the  conveyance,, 
because  a  substantial  part  of  the  consideration  for  the  trans- 
fer was  an  agreement  to  perform  personal  services  and  care, 
for  a  breach  of  which  the  grantor  might  re-enter  and  be  re- 
stored to  his  former  estate.  In  ^Yanner  v.  Wayxner,  115  Wis* 
196,  91  X.  W.  671,  Mr.  Justice  Winslow  said: 

"In  such  cases  it  has  Iwoome  the  settled  doctrine  of  this 
court  that,  when  it  appears  that  a  substantial  part  of  the  con- 
sideration for  the  transfer  was  the  agreement  on  the  part  of 
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the  son  to  render  to  the  parent  personal  services  and  care,  this 
agreement  will  be  treated  by  a  court  of  equity  as  a  condition 
subsequent,  and,  if  it  be  substantially  broken  through  fault 
of  the  son,  a  reversion  of  title  will  take  plac^  by  re-entry  or 
its  equivalent,  and  the  deed  will  be  set  aside." 

In  this  class  of  cases  the  obligation  is  held  to  be  a  condition 
subsequent,  because  from  the  nature  of  the  contract  the  par- 
ties must  have  intended  to  create  a  condition  subsequent, 
since  otherwise  upon  a  breach  the  purpose  of  the  agreement 
would  be  defeated  and  the  grantor  have  no  adequate  remedy. 
The  question  is  fully  discussed  by  Mr.  Justice  Maeshall  in 
Olocke  v.  Glocke,  113  Wis.  303,  and  at  pages  320;  321  (89 
N.  W.  124,  125)  it  is  said: 

^'In  such  cases,  if  the  purpose  of  the  agreement  substan- 
tially fails  of  realization,  nothing  short  of  a  restoration  of 
the  original  status  as  to  the  property  involved  is  an  adequate 
remedy.  So  nothing  short  of  fliat  could  be  reasonably  said 
to  have  been  in  the  minds  of  the  parties  at  the  inception  of 
their  contract  as  the  consequence  that  might  follow  from  a 
breach  of  it.  In  that  situation  ^a  condition  subsequent  arises 
by  clear  implication.' " 

Respondent  claims  that  the  facts  set  up  in  the  counterclaim 
bring  him  within  the  rule  of  Glocke  v.  Olocke,  supra.  But 
in  the  case  at  bar  the  obligation  on  the  part  of  the  grantee  ia 
in  form  a  covenant,  and  compensation  for  a  breach  can  be 
measured  in  money.  There  is  no  ground  for  implying  a  con- 
dition subsequent,  and  none  can  be  implied.  The  breach  com- 
plained of  is  a  failure  to  pay  money — ^the  taxes — ^and  the 
counterclaim  alleges  that  on  account  of  the  failure  of  the 
plaintiff  to  fulfil  her  part  of  the  agreement  in  said  deed  the 
defendant  elects  to  set  aside  and  cancel  the  deed.  There  is 
no  attempt  to  set  up  any  grounds  for  equitable  relief  except 
the  failure  to  pay  taxes  and  that  the  land  has  been  sold  for 
taxes  and  certificates  bought  in  by  defendant  There  is  no 
allegation  that  plaintiff  is  insolvent,  or  tliat  she  was  guilty  of 
any  fraud  or  bad  faith  in  allowing  the  lands  to  be  sold  for 
taxes,  or  that  defendant  will  suffer  irreparable  injury  or  will 
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be  prevented  in  the  future  from  reaping  the  fruits  of  the 
agreement,  or  that  he  has  no  adequate  remedy  at  law,  or  any 
other  facts  showing  that  defendant  is  entitled  to  cancellation 
of  the  deed.  The  tax  certificates  are  owned  by  defendant^ 
and  the  plaintiff  offered  to  pay  them,  with  interest,  before 
commencement  of  this  action.  In  fact,  as  we  understand  re- 
spondent's counsel,  his  principal  claim  for  rescission  is  upon 
the  ground  that  the  agreement  to  pay  taxes  is  a  condition  sub*- 
sequent,  for  a  breach  of  which  defendant  can  re-enter  and 
have  a  rescission  of  the  deed,  under  the  rule  of  Glocke  v. 
Glocke,  supra.    This  position,  we  think,  cannot  be  sustained. 

2.  It  is  also  contended  by  counsel  for  respondent  that 
plaintiff  does  not  come  into  court  with  clean  hands,  because 
she  failed  to  pay  taxes.  But  plaintiff  offered  to  pay  the  taxes 
and  perform  on  her  part  before  bringing  this  action.  She 
was  therefore  not  in  default  when  the  action  was  brought. 
So  far  as  appears  from  the  record,  the  failure  to  pay  taxes 
may  have  been  by  mistake  or  inadvertence,  and,  plaintiff  hav- 
ing tendered  performance  before  action,  it  would  not  be  doing 
equity  to  turn  her  out  of  court  and  forfeit  her  estate  because 
at  some  time  she  had  been  in  default.  After  tender  of  per- 
formance she  is  in  court  with  clean  hands,  prompt  and  eager 
to  perform.  The  deed  in  question  is  not  a  voluntary  convey- 
ance within  the  rule  that  equity  will  not  interfere  to  enforce 
a  voluntary  contract  to  convey,  or  to  reform  a  defective  one. 
But  in  the  case  at  bar  we  are  dealing  with  a  valid  deed  sup- 
ported by  a  valuable  consideration.  The  complaint  alleges 
that  the  deed  was  made  upon  a  valuable  consideration,  and 
the  facts  set  up  in  the  counterclaim  support  this.  The  con- 
tention, therefore,  that  the  demurrer  should  be  overruled  be- 
cause the  complaint  does  not  state  a  cause  of  action  is  unten- 
able. We  conclude,  therefore,  that  the  court  below  erred  in 
overruling  the  demurrer. 

By  the  Court. — The  order  of  the  court  below  is  reversed, 
and  the  cause  remanded  with  instructions  to  sustain  the  de- 
murrer. 
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TowiT  OF  Vaughn,  Eespondent,  vs.  Town  of  Monteeal, 

Appellant 

February  2 — February  21,  1905. 

Towns:  Division:  Apportionment  of  "indebtedness  then  incurred:" 

Water  rentals. 

Where,  prior  to  the  formation  of  a  new  town  from  a  part  of  a 
town  already  organized,  the  latter  had  contracted  to  pay  a  cer- 
tain sum  annually  to  a  water  company  for  hydrant  rentals, 
such  rentals  accruing  after  the  division  of  the  town  were  not, 
at  the  time  of  such  division,  any  part  of  "the  indebtedness  then 
legally  incurred"  by  the  old  town,  within  the  meaning  of  sec. 
672,  Stats.  1898,  providing  for  apportiofiment  of  such  indebted- 
ness. 

Appeal  from  an  order  of  the  circuit  court  for  Iron  county : 
John  K.  Parish,  Circuit  Judge.    Reversed. 

The  complaint  in  this  action  alleged,  in  substance,  the  fol- 
lowing facts:  In  1890  the  plaintiflF  town  entered  into  a  con- 
tract with  the  Hurley  Water  Company  by  which  it  agreed 
to  pay  the  water  company  $4,000  a  year  for  hydrant  rentals 
and  water  service  for  a  period  of  years.  In  1900  the  defend- 
ant town  was  organized  out  of  a  portion  of  the  territory  of 
plaintiff  town,  and  the  county  board,  by  the  ordinance  of  di- 
vision, determined  that  the  defendant  town  should  be  charge- 
able with  23.15  per  cent,  of  the  indebtedness  of  the  old  town. 
Subsequent  to  such  division  the  plaintiff  town  paid  out 
■$16,333.33  for  hydrant  rentals  under  such  contract,  and  it 
now  brings  this  action  to  recover  23.15  per  cent,  thereof,  viz., 
$3,781.06,  from  the  defendant  town,  as  the  share  for  which 
the  defendant  is  liable  under  such  ordinance  of  division.  The 
defendant  demurred  to  the  complaint.  The  court  overruled 
the  demurrer,  and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Lamoreux  <&  Shea, 
and  oral  argument  by  W.  F,  Shea,      They  argued,  among 
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other  things,  that  such  a  contract  as  that  here  involved  does  not 
create  any  debt.  It  is  not  the  contract,  but  the  performance 
of  the  service  under  it,  which  gives  rise  to  the  debt.  Herman 
v.  Oconto,  110  Wis.  660,  672-674;  Stedman  v.  Berlin,  97 
Wis.  505,  511,  512;  Smith  v.  Dedham,  144  Mass.  177,  10 
X.  E.  782;  Crowder  v.  Sullivan,  128  Ind.  486,  28  K  E.  94; 
Lndington  W,  S.  Co.  v.  Ludington  (Mich.)  78  K  W.  558; 
Saleno  v.  Neosho  (Mo.)  27  L.  E.  A.  769;  Cunningham  v. 
Cleveland,  98  Fed.  657;  ^Y€ston  v.  Syracuse,, 17  X.  Y.  110; 
Beard  v.  Hopkinsville  (Ky.)  44  Am.  St  Kep.  229-243,  23 
L.  R.  A.  405,  notes ;  Whitney  Arms  Co.  v.  Barlow,  68  X.  Y. 
34;  Wood  v.  Partridge,  11  Mass.  488,  493. 

For  the  respondent  there  was  a  brief  by  Geo.  C.  Foster, 
attorney,  and  R.  Sleight,  of  counsel,  and  oral  argument  by 
Mr.  Foster  and  Mr.  Sleight.  They  contended,  inter  alia,  that 
in  sec.  672,  Stats.  1898,  the  legislature  plainly  had  in  mind 
debts  to  become  due  as  well  as  debts  already  due,  for  it  pro- 
vides for  payment  of  the  new  towoi's  proportion  of  the  in- 
debtedness "at  such  times  as  the  same  shall  become  payable.'^ 
Xote,  also,  the  use  of  the  term  "indebtedness"  in  sec.  944. 
Had  the  intention  been  otherwise,  the  term  used  in  sec.  072 
would  not  have  been  "indebtedness  then  legally  incurred"  but 
^^indebtedness  then  legally  due.'*  See  Knight  v.  Ashland,  61 
Wis.  233,  245;  Ilensley  v.  People,  84  111.  544;  In  re  Lam- 
hies  Estate,  94  Mich.  489;  TJ.  S.  Blowpipe  Co.  v.  Spencer, 
40  W.  Va.  698. 

WiNSLOw,  J.     Sec.  672,  Stats.  1898,  provides  as  fallows: 

"Whenever  the  county  board  shall  form  a  new  town  from 
parts  of  a  town  or  towns  already  organized  they  shall,  by  their 
ordinance  of  division,  determine  what  portion  of  the  indebt- 
edness then  legally  incurred  by  such  old  towns  shall  be 
chargeable  to  the  respective  portions  so  detached  to  form  such 
new  town;  and  such  new  town  shall  pay  the  proportion  of 
such  indebtedness  so  declared  chargeable  to  such  detached 
portions  at  such  time  as  the  same  shall  become  payable ;  and 
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for  that  purpose  the  town  board  of  such  new  toMTi  shall  levj 
a  tax  upon  all  the  taxable  property  of  such  portions  thereof 
so  chargeable  therewith." 

The  only  question  presented  upon  this  appeal  is  whether 
the  annual  hydrant  rentals  falling  due  after  the  division  con- 
stitute "indebtedness  then  legally  incurred,"  i.  e.,  at  the  time 
of  the  division.  It  seems  to  us  entirely  clear  that  this  ques- 
tion must  be  answered  in  the  negative.  This  court  has  held, 
after  careful  consideration  and  review  of  the  authorities,  that 
such  payments  falling  due  upon  the  rendition  of  services  in 
the  future,  though  fixed  by  the  terms  of  an  existing  contract, 
do  not  constitute  "existing  indebtedness,"  within  the  mean- 
ing of  sec.  3,  art  XI,  of  the  state  constitution,  which  pro- 
hibits any  municipal  corporation  from  becoming  indebted  to 
an  amount,  "including  existing  indebtedness,"  exceeding  five 
per  centum  of  its  taxable  property.  Stedman  v.  Berlin,  97 
Wis.  505,  73  K  W.  57;  Herman  v.  Oconto,  110  Wis.  660, 
86  N.  W.  681.  Possibly  by  some  refined  reasoning  a  dis- 
tinction might  be  drawn  between  the  terms  "indebtedness  ex- 
isting" and  "indebtedness  incurred,"  but  for  all  practical 
purposes  they  seem  to  be  synonymous.  A  debt  which  exists 
must  have  been  incurred,  and,  on  the  other  hand,  if  it  has 
been  incurred,  and  has  not  been  in  some  way  discharged,  it 
exists.  While  the  contract  to  pay  hydrant  rental  in  the  future 
as  water  is  furnished  is  a  contract  obligation,  no  indebtedness 
accrues  until  the  water  has  been  furnished,  and  the  statute 
speaks  not  of  contract  obligations  in  general,  but  of  contract 
obligations  which  have  become  indebtedness. 

By  the  Court. — Order  reversed,  and  action  remanded  witH 
directions  to  sustain  the  demurrer  to  the  complaint. 
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Washburn  Land  Compant,  Appellant,  vs.  Chicago,  St. 
Paul,  Minneapolis  &  Omaha  Railway  Company,  Re- 
Bpondent. 

February  2 — February  21,  1905. 

Tax  deeds:  Form:  Compliance  uHth  statutory  requirements:  Record, 

1.  Substantial  adherence  to  the  statutory  form  of  tax  deed  is  all 

that  Is  necessary;  but  the  omission  of  any  material  require- 
ment of  that  form,  which  is  not  supplied  by  necessary  infer- 
ence from  the  other  parts  of  the  deed,  is  a  fatal  defect 

2.  When  the  opening  recital  in  a  tax  deed,  as  to  whether  the  appli- 

cant therefor  presented  himself  as  the  purchaser  at  the  tax 
sale  or  as  assignee  of  the  certificate,  contradicts  the  later  part 
where  the  name  of  the  purchaser  is  required  to  appear,  the  in- 
strument fails  to  show  with  reasonable  certainty  who  was  in 
fact  such  purchaser  and  that  the  applicant  for  the  deed  was  en- 
titled thereto,  and  is  fatally  defective. 

3.  A  recital  in  a  tax  deed  that  the  tax  sale  was  made  at  the  office 

of  the  county  treasurer  in  Bayfield  county,  sufficiently  shows 
that  the  sale  was  at  a  public  place  at  the  seat  of  justice  of  the 
county,  as  required  by  sec.  1130,  Stats.  1898. 

4.  A  tax  deed  covering  a  large  number  of  tracts  consisted  of  sev- 

eral printed  forms  attached  together,  all  the  printed  portions 
except  that  preceding  the  space  for  description  of  land  in  the 
first  form  and  that  following  said  space  in  the  last  form  being 
erased  so  as  to  leave  sufficient  space  for  writing  in  all  the  de- 
scriptions. Held,  that  this  did  not  render  the  deed  defective 
nor  the  record  thereof,  in  similar  form,  insufficient 

Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
county :  John  K.  Pamsh,  Circuit  Judge.    Affirmed. 

Action  to  quiet  title  to  real  estate.  Plaintiff's  tiUe  was 
based  on  a  tax  deed.  The  case  turned  on  whether  such  deed 
was  void  upon  its  face.  The  decision  was  favorable  to  the 
defendant  and  judgment  was  rendered  in  its  favor.  The 
findings  are,  in  substance,  these: 

The  deed  was  in  the  statutory  form,  except  in  the  following 
particulars:  The  instrument  recited  that  A.  C.  Probert,  as-' 
signee  of  Bayfield  county,  deposited  the  certificates,  etc., 
Vol.124— 20 
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while  at  the  proper  place  for  specifying  the  name  of  the  pur- 
chaser at  the  tax  sale  occurred  the  statement  that  such  pur- 
<;ha8er  was  A.  C.  Probert.  The  deed  recited  that  the  sale  was 
made  at  the  coimty  treasurer's  office  in  Bayfield  county.  It 
-contained  151  descriptions.  The  record  thereof  in  the  office 
of  the  register  of  deeds  of  Bayfield  county  was  made,  in  the 
hook  of  printed  forms  in  use  for  the  recording  of  such  deeds, 
by  using  eight  of  such  forms.  The  printed!  portion  of  the 
-first  form  preceding  the  blank  space  for  descriptions  was 
filled  up  properly.  The  printed  portion  of  such  form  after 
such  space  was  erased  by  making  a  red  crpss  over  the  same. 
All  of  the  printed  portions  of  the  succeeding  six  forms  and 
the  printed  portion  of  the  eighth  form  preceding  the  space 
designed  for  descriptions  were  erased  in  like  manner.  In 
the  blank  spaces  in  the  eight  forms  designed  for  descriptions 
those  in  the  deed  in  question  were  written,  and  the  printed 
part  of  the  eighth  form  following  the  space  designed  for  de- 
scriptions was  properly  filled  up.  Excluding  all  those  por- 
tions of  the  several  forms  erased,  what  was  left,  so  far  as  con- 
cerns the  erasures,  constituted  a  complete  copy  of  a  valid  tax 
deed. 

A.  W.  McLeod,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  TomJcinSj  Tomhins 
4&  Oa/rvin,  and  oral  argument  by  W.  M,  Tomkins. 

Mabshai^l,  J.  At  the  trial  respondent  claimed  the  tax 
"deed  to  be  fatally  defective  on  its  face  in  three  particulars. 
liVhile  the  disposition  of  this  appeal  requires  consideration 
of  but  one  of  them  it  seems  best  to  refer  briefly  to  each. 

At  the  outset  it  must  be  kept  in  mind  that  while  the  statute 
prescribes  the  form  to  be  used  in  making  a  tax  deed,  and  ad- 
herence thereto  with  considerable  strictness  has  been  uni- 
formly held  to  be  necessary,  neither  by  its  terms  nor  as  con- 
strued by  the  decisions  does  the  statute  call  for  strict  compli- 
ance.    Substantial  compliance  is  all  that  is  required.     Sec. 
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1178,  Stats.  1898;  Hunt  v.  Stinson,  101  Wis.  666,  77  K  W. 
001.  What  constitutes  such  compliance  is  not  always  easy 
to  determine,  and  the  decisions  are  not  in  the  most  perfect 
harmony  in  respect  thereto.  There  was  an  effort  made  in 
Hurd  V.  Stinson,  supra,  to  bring  them  together  and  to  weed 
out  uncertainties,  but  it  seems  without  entire  success.  The 
decisions  to  the  effect  that  an  omission  from  a  tax  deed  of 
any  material  feature  of  the  statutory  form  is  fatal  thereto 
were  firmly  adhered  to,  but  at  the  same  time  it  was  shown  that 
a  somewhat  more  liberal  rule  gbverns  the  matter  than  would 
«eem  to  be  the  case  from  a  reference  to  some  of  the  early  de- 
cisions. Those  declaring  that  the  omission  of  a  material  fea- 
ture of  the  statutory  form,  rendered  harmless  by  other  parts 
of  the  deed,  in  that  the  real  fact  designed  to  be  shown  by  the 
omitted  feature  is  suggested  by  necessary  inference  from 
other  parts  of  the  deed,  does  not  affect  the  validity  of  the  in- 
-strument,  were  approved.  It  was  said  that  omissions  and 
blunders  that  do  not  prejudice  or  deceive  any  one  or  affect 
the  substance  of  the  conveyance  do  not  militate  against  the 
rule  of  substantial  accuracy  required  by  the  statute.  That 
was  said  to  be  the  rule  of  Austin  v.  Holt,  32  Wis.  478 ;  Orton 
V.  Noonan,  25  Wis.  672;  Cousins  v.  Allen,  28  Wis.  232; 
Hotson  V.  Wetherby,  88  Wis.  324,  60  :S'.  W.  423 ;  Milledge 
V.  Coleman,  47  Wis.  184,  2  K  W.  77 ;  and  that  they  were 
eonsistent  with  Krueger  v.  Knah,  22  Wis.  429;  North  v. 
Wendell,  22  Wis.  431 ;  Eaidn  v.  Lyman,  33  Wis.  34.  Doubt- 
less it  is  true  that  such  cases  are  in  harmony  as  regards  stat- 
ing the  general  principle,  but  they  are  not  in  all  respects  in 
harmony  in  the  illustrations  they  afford  of  its  scope. 

The  statutory  form  has  three  significant  features  material 
to  this  case.  In  the  opening  lines  it  requires  the  deed  to  show 
whether  the  applicant  therefor  presents  himself  as  the  orig- 
inal owner  of  the  certificate  or  as  assignee.  This  arrange- 
ment of  words  is  used  in  that  regard :  "Whereas, (or 

assignee  of )  has  deposited,"  etc.     There  can  be  no 
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mistaking  the  legislative  purpose  thereof.  After  the  blank 
space  designed  to  be  fill^  up  with  the  descriptions,  and  in  as 
close  connection  therewith  as  practicable,  there  is  a  blank  to 
be  filled  up  with  the  name  of  the  purchaser  at  the  tax  sale. 
It  would  seem,  as  an  original  proposition,  that  the  legislative 
purpose  was  to  have  the  deed  show  upon  its  face  whether 
the  applicant  was  the  person  entitled  to  receive  the  same, 
either  as  original  holder  of  the  tax  certificate  or  assignee,  and 
whether  the  purchaser  at  the  tax  sale  was  a  person  competent 
to  purchase.  Preceding  the  feature  last  mentioned  there  are 
blanks  designed  to  be  filled  up  so  as  to  show  that  the  lands 
were  sold  at  the  place  required  by  sec.  1130,  Stats.  1898, 
this  arrangement  of  worda  being  used  to  that  end :  "For  the 

nonpayment  of  taxes,  sold  by  the at  public  auction 

at ,  in  the  county  of ,  on  the day  of 

,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and ,  to  the  said "  etc* 

As  indicated  in  the  statement  the  first  statutory  requisite 
in  the  deed  in  question  was  responded  to  in  this  wise: 
^^Whereas,  A.  C.  Probert,  assignee  of  Bayfield  county,  has 
deposited,"  etc.,  while  the  blank  space  specially  designed  for 
the  name  of  the  purchaser  was  filled  up  by  writing  in  "A.  C. 
Probert"  It  is  claimed  that  thereby  A.  C.  Probert  is  de- 
clared to  be  assignee  of  Bayfield  county  of  the  certificate,  and 
also  the  purchaser  at  the  tax  sale,  so  that  no  one  can  tell  to  a 
reasonable  certainty  who  in  fact  vas  such  purchaser,  or 
whether  Probert  was  in  fact  the  person  entitled  to  receive  the 
deed,  thus  rendering  it  void  upon  its  face.  The  court,  it 
seems,  so  held,  following  Dwnhar  v.  Lindsay,  119  Wis.  239, 
96  N.  W.  997.  Respondent  insists  that  such  case  is  the  rul- 
ing authority  on  the  question  presented,  while  appellant  con- 
fidently insists  that  a  similar  defect  was  distinctly  declared 
to  be  inmiaterial  in  Austin  v.  Holt,  32  Wis.  478 ;  that  the  de- 
cision has  stood  the  test  of  over  twenty-five  years  without 
having  been  criticised,  unless  it  be  in  Dunbar  v.  Lindsay,  and 
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that  the  latter  case  is  distinguishable  from  the  former.  The 
late  case  was  based  on  North  v.  Wendell,  supra,  which  was 
ruled  by  a  case  decided  substantially  at  the  same  time.  Erue- 
ger  v.  Knab,  supra.  Such  late  case  and  the  two  earlier  ones 
seem  to  be  in  substantial  harmony,  while  the  former  seems  to 
be  out  of  harmony  with  Austin  v.  Holt,  supra,  upon  which 
counsel  relies.  That  case  was  not  referred  to  in  Dunbar  v. 
Lindsay,  and  Krueger  v.  Knab  and  North  v.  Wendell  seem 
to  have  been  both  overlooked  when  Austin  v.  Holt  was  de- 
cided, while  at  the  next  term  after  the  decision  in  AiLstin  v. 
Holt,  Eaton  v.  Lyman,  supra,  was  decided,  in  which  Austin 
V.  Holt  was  not  referred  to,  but  the  two  earlier  cases  were  and 
approved.  When  we  came  to  Hunt  v.  Stinson,  supra,  having 
in  mind  only  the  general  principle  that  substantial  compli- 
ance with  the  statutory  form  is  all  that  is  required,  it  was 
said  that  all  the  cases  mentioned  were  in  harmony.  Later  in 
Dunbar  v.  Lindsay,  supra.  North  v.  Wendell,  Eaton  v.  Ly- 
man, and  Hunt  v.  Stinson  were  cited  and  followed  as  ruling 
authorities. 

More  detailed  reference  to  the  above  mentioned  cases  is  nec- 
essary .in  order  to  determine  definitely  the  points  of  conflict 
between  them,  and  which  should  be  regarded  as  ruling  the 
proposition  under  consideration.  We  must  make  the  exam- 
ination, keeping  in  mind  the  general  principle  stated  that  the 
omission  of  a  material  requirement  of  the  statutory  form, 
which  is  not  supplied  by  necessary  inference  from  the  other 
parts  of  the  deed,  is  a  fatal  defect  The  court  gave  a  very 
wide  range  to  that  doctrine  in  Hunt  v.  Stinson.  While  ap- 
proving previous  decisions  to  the  effect  that  a  tax  deed  must 
show  who  was  the  purchaser  at  the  tax  sale,  and  whether  the 
applicant  for  the  deed  was  the  one  entitled  to  receive  the  same, 
either  as  such  purchaser  or  as  assignee,  the  court  held  that 
where  there  has  been  a  succession  of  assignees  the  omission 
to  state  them,  showing  a  chain  of  title  reaching  from  the  pur- 
chaser at  the  sale  to  and  including  the  applicant  for  the  deed, 
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is  not  material  if  the  deed  shows  that  the  applicant  deposite«? 
the  certificate  as  assignee,  since  that,  by  implication,  states 
that  he  holds  the  same  by  title  derived  from  the  original  pur- 
chaser, either  direct  or  through  a  succession  of  assignments. 

In  Krueger  v.  Knob,  supra,  the  opening  recital  in  the  deed 
was  in  these  words :  "Whereas,  Edward  Krueger,  of  the  city 
of  Milwaukee,  has  depoflited\"  etc.,  suggesting  by  necessary 
inference  that  Krueger  was  the  purchaser  at  the  tax  sale.  At 
the  proper  place  for  specifying  by  express  words  who  was 
such  purchaser  it  was  given  as  the  "city  of  Milwaukee.'^ 
Thus  the  inference  at  the  start  was  rebutted  by  such  express 
statement,  leaving  nothing  to  show  whether  Krueger  was  en- 
titled to  receive  the  deed  or  not,  and  it  was  held  to  be  fatally 
defective. 

What  form  of  deed  was  used  in  North  v.  Wendell,  supra, 
we  are  unable  to  state.  The  cases  and  briefs  used  upon  the 
argument  are  not  within  our  reach.  The  facts  in  regard  to  the 
other  cases  are  obtained  partly  by  reference  to  the  printed 
cases  and  briefs,  and  partly  by  reference  to  the  published  de- 
cisions. It  is  assumed  from  language  in  North  v.  Wendell 
that  the  deed  there  was  in  precisely  the  same  form  as  in  Krue- 
ger V.  Enai. 

In  Austin  v.  Holt  the  opening  recital  was  in  these  words : 
"Whereas,  Herman  Johnson,  assignee  of  Oconto  county,  has 
deposited,"  etc.,  and  in  the  proper  place  for  the  name  of  the 
purchaser  at  the  tax  sale  were  written  the  words  "Oconto 
county."  Later  at  the  end  of  the  recital,  where  there  was  no 
blank  required  to  be  filled  up,  and  following  the  words  "afore- 
said purchaser"  which  were  designed  in  the  form  to  refer  back 
to  the  name  previously  written  in  the  blank,  the  name  "Her- 
man Johnson"  was  written  so  that  the  deed  read  this  wise: 
"Sold  ...  to  the  said  Oconto  county  .  .  .  the  whole  of 
which  sum  of  money  has  been  paid  by  the  aforesaid  purchaser, 
Herman  Johnson."  The  court  said  that  the  interpolation  was 
an  obvious  and  harmless  mistake ;  that  it  corrected  itself  when 
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read  in  connection  with  other  parts  of  the  deed,  since  they 
showed  distinctly  that  the  purchaser  at  the  tax  sale  was 
Oconto  county,  and  that  Herman  Johnson  presented  himself 
as  the  proper  party  to  receive  the  tax  deed  as  the  assignee  of 
said  county.  The  matter  was  disposed  of  in  a  very  few  words 
without  any  reference  being  made  to  previous  decisions  of  the 
court  Since  the  name  "Herman  Johnson"  was  industriously 
added  to  the  printed  form  where  there  was  no  call  for  any 
writing  to  appear,  the  reasonable  probability  was,  it  woRild 
seem,  that  Johnson  was  the  purchaser.  One  would  think  that 
the  person  who  draughted  the  deed  must  have  made  the  inter- 
polation much  more  considerately  than  he  filled  the  blank. 
We  cannot  see  that  the  decision  is  in  harmony  with  Krueger 
V.  Knob,  22  Wis.  429,  and  North  v.  Wendell,  22  Wis.  431. 

In  Duniar  v.  Lindsay,  119  Wis.  239,  26  N.  W.  997,  the 
opening  recital  was  the  same  as  in  Krueger  v.  Knob.  When 
it  came  to  the  statement  of  who  was  the  purchaser  at  the  tax 
sale  the  blank  was  fiUed  up  consistent  with  what  had  preceded, 
the  same  as  in  Austin  v.  Holt,  32  Wis.  478 ;  then,  as  in  that 
case,,  there  was  an  interpolation  made,  which  was  in  its  en- 
tirety a  departure  from  the  statutory  form,  viz. :  "Whereas  it 
appears,  as  the  fact  is,  that  the  aforesaid  certificates  have  been 
duly  assigned  by  the  said to  the  said  William  Lind- 
say." So  the  deed  at  the  outset  spoke  of  William  Lindsay, 
inferentially,  as  the  purchaser  at  the  tax  sale.  Later  at  the 
proper  place  he  was  said  to  be  such  purchaser,  and  by  the 
added  clause  he  was  said  to  be  the  holder  of  the  certificates 
from  some  unnamed  party.  It  will  be  seen  that  the  defect  was 
more  like  that  in  Austin  v^Eolt  than  that  in  Krueger  v.  KnaJl> 
and  North  v.  Wendell.  The  court  held  that  it  was  fatal,  on 
the  authority  of  the  last  two  cases  and  Hunt  v.  Stinson,  lOt 
Wis.  556,  77  N".  W.  901,  which  had  been  recently  decided. 

Now  here  we  have  a  case  where  the  opening  statement  of 
the  deed  is  inconsistent  with  the  name  of  the  purchaser  at  the 
tax  sale,  where  that  is  required  to  be  expressed.    The  two  fea- 
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tures  are  not  in  harmony  followed  by  an  inconsistent  clause, 
as  in  AiLstin  v.  Holt  and  Dunbar  v.  Lindsay,  but  the  blank 
space  for  the  name  of  the  purchaser  is  so  filled  as  to  be  incon- 
sistent with  the  opening  recital.  The  defect^  though  not  of 
the  nature  of  that  in  Krueger  v.  Knob,  is  such  a  near  ap- 
proach thereto  that  there  is  no  escaping  the  conclusion  that  it 
is  fatal,  because  the  name  of  the  purchaser  at  the  tax  sale  is 
not  definitely  stated  in  the  deed,  as  designed  by  the  statutory 
form,  and  does  not  otherwise  appear  by  necessary  inference, 
and  the  same  doubt  exists  in  respect  to  whether  the  applicant 
for  the  deed  was  entitled  to  receive  the  same,  unless  we  are 
to  overrule  Krueger  v.  Knob,  North  v.  Wendell,  Dunbar  v. 
Lmdsay,  and  Hunt  v.  Stmsoru  It  seems  that  the  wantX)f  har- 
mony in  the  decisions  to  which  we  have  referred  is  caused  by 
failure  in  Austin  v.  Holt  to  properly  apply  the  principles  of 
preceding  cases.  That  case  should  not  rule  regardless  of 
whether  it  is  right  or  not  as  an  original  matter,  upon  the 
ground  that  it  has  become  a  rule  of  property,  since  it  does  not 
seem  to  have  been  followed,  but  rather  to  have  been  discred- 
ited from  very  soon  after  it  was  decided  to  the  present  time, 
although  not  by  direct  reference. 

From  the  foregoing  we  deduce  this :  When  the  opening  re- 
cital in  a  tax  deed,  as  to  whether  the  applicant  therefor  pre- 
sented himself  as  the  purchaser  at  the  tax  sale,  or  as  assignee 
of  the  certificate,  contradicts  the  part  where  the  name  of  the 
purchaser  is  required  to  appear  later  in  the  deed,  the  instru- 
ment fails  to  show  with  reasonable  certainty  who  was  in  fact 
such  purchaser  and  that  the  applicant  for  the  deed  was  en- 
titled thereto,  and  is  fatally  defective. 

The  su^estion  that  the  deed  is  void  because  the  recital 
therein  is  to  the  effect  that  the  tax  sale  was  made  at  the  office 
of  the  county  treasurer  in  Bayfield  county,  instead  of  at  the 
county  seat  of  such  county,  does  not  seem  to  have  merit.  Sec. 
1130  provides  that  a  tax  sale  must  be  held  at  the  seat  of  jus- 
tice of  the  county.     The  form  contains  a  blank  designed  to 
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be  filled  up  so  as  to  show  that  fact  by  ibis  arrangement  of 

words :  "Sold  ...  at  public  auction  at ,  in  the  county 

of ^."     Obviously  any  method  adopted  for  filling  the 

blank  spaces  which  wiU,  by  necessary  inference,  indicate  com- 
pliance with  sec.  1130,  Stats.  1898,  is  all  that  is  required. 
Since  the  office  of  the  county  treasurer  must  necessarily  be  at 
the  county  seat,  to  state  that  the  sale  was  conducted  at  the 
<50unty  treasurer's  office  in  the  county  is  equivalent  to  stating 
that  it  was  conducted  at  a  public  place  at  the  seat  of  justice 
of  the  county. 

The  claim  that  the  record  of  the  deed  is  defective  and  shows 
that  the  instrument  was  also  because,  for  convenience,  several 
forms  were  attached  together,  all  the  printed  portions,  ex- 
cept that  preceding  the  blank  space  for  writing  in  descrip- 
tions in  the  first  form,  and  that  following  it  in  the  last  form, 
being  erased  so  as  to  leave  sufficient  space  to  write  all  the  de- 
scriptions, hardly  deserves  more  than  passing  notice.  The 
parts  erased,  of  course,  form  no  part  of  the  deed,  nor  of  the 
record,  and  the  parts  left,  aside  from  the  fatal  defect  to  which 
we  have  alluded,  make  a  complete  deed. 

By  the  Court. — The  judgment  is  affirmed. 


Nevius,  Respondent,  vs.  Chicago,  St.  Paul,  Minneapolis 
&  Omaha  Railway  Company,  Appellant. 

February  t— February  21,  1005. 

9 

Hailroads:  Carriage  of  live  stock:  Injury  from  defect  in  car:  Con- 
tract accepting  car:  Knowledge  of  defect:  Court  and  jury. 

1.  A  stipulation,  in  a  contract  for  the  carriage  of  live  stock,  where- 
by the  shipper  accepts  the  cars  furnished  by  the  carrier  and 
acknowledges  that  they  are  sufficient  and  suitable  in  every  re- 
spect, does  not  relieve  the  carrier  from  liability  for  injury  re- 
sulting from  its  negligence  in  supplying  unsuitable  or  defective 
cars. 
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2.  The  question  whether  plaintiff's  agent  knew,  or  was  chargeable 
with  knowledge,  of  a  defect  in  the  car  In  which  plaintiff's 
horses  were  shipped,  is  held,  upon  the  evidence,  to  have  been 
one  for  the  Jury. 

Appeal  from  a  judgment  of  the  circuit  court  for  AsHand 
county:  John  K.  Paeish,  Circuit  Judge.    Affirmed. 

Action  for  injury,  necessitating  the  killing  of  plaintiff'a 
horse,  resulting  from  a  defective  condition  of  the  freight  car 
in  which  such  horse  was  shipped.  The  shipping  receipt  con- 
tained stipulation  that: 

"The  said  shipper  hereby  accepts  for  transportation  and  ac- 
knowledges and  admits  the  cars  furnished  by  the  railroad  com- 
pany to  be  sufficient  and  suitable  cars  in  every  respect  for 
the  shipment  of  said  stock.  .  .  .  The  car  wherein  the  said 
stock  is  to  be  carried  having  been  tendered  to  said  shipper  by 
the  said  railroad  company  for  that  purpose,  the  said  shipper 
hereby  agrees  that  such  car  .  .  ,  fit  and  proper  for  the  pur- 
poses of  such  transportation." 

At  the  close  of  the  evidence  defendant  moved  for  a  direc- 
tion of  verdict,  which  was  denied,  and  upon  a  verdict  in  favor 
of  the  plaintiff  judgment  was  entered,  from  which  defendant 
brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  TomJcinSj  Tomkins- 
&  Oao'vm,  and  oral  argument  by  T7.  M.  Tomkins. 

For  the  respondent  the  cause  was  submitted  on  a  brief  by 
E.  C.  Alvord  and  H.  E.  Edwards. 

Dodge,  J.  The  only  error  assigned  is  the  refusal  to  direct  a 
verdict  for  defendant.  That  is  supported  by  contention  that 
the  defect  in  the  car*was  so  open  and  obvious  that  plaintiff's 
agent  who  loaded  the  horses  must  be  conclusively  presumed 
to  have  known  of  it,  and,  so  knowing,  was  guilty  of  such 
contributory  negligence  as  to  preclude  recovery ;  also  that,  be- 
cause of  such  knowledge,  plaintiff  was  bound  by  the  stipula- 
tion in  the  shipping  receipt  accepting  the  car  and  assuming^ 
any  risks  from  its  condition.  The  inefficacy  of  such  stipula- 
tion to  relieve  a  carrier  in  case  of  negligence  in  supplying  un* 
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suitable  cars  is  well  established  by  our  decisions.  Ahrams  v. 
M.,  L.  8.  &  F.  B.  Co,  ^7  Wis.  485,  58  N.  W.  780;  Loeser  v. 
C,  M.  &  St.  P.  R.  Co.  94  Wis.  571,  69  K  W.  372;  Leoruird 
*  V.  Whitcomb,  95  Wis.  646,  70  N.  W.  817.  We  need  not  dis- 
cuss it.  It  suffices  for  the  present  case  to  say  that  we  cannot 
agree  with  appellant's  contention  that  plaintiff's  agent  must 
be  presumed  to  have  known  of  the  defect  in  the  car.  That 
consisted  of  an  old  break  of  longitudinal  boards  such  as  to 
leave  a  hole  near  the  car  door  about  three  feet  long  and  six 
to  seven  inches  wide.  The  agent  testified  he  had  no  oppor- 
tunity to  inspect  the  car,  as  he  had  to  load  the  horses  in  a 
hurry  while  the  train  was  waiting,  and  that  he  had  no  knowl- 
edge of  such  or  any  defect.  It  does  not  appear  whether  the 
pieces  of  boards  whose  absence  caused  the  hole  were  wholly 
displaced  at  the  time  of  loading,  nor  that  the  horses  were 
loaded  on  that  side  of  the  car,  nor  that  the  car  was  so  situated 
that  the  side  opposite  from  the  loading  chute  was  accessible 
for  inspection.  With  such  facts  it  surely  is  not  beyond  rea- 
son to  credit  the  agent's  denial  of  knowledge,  or  to  hold  such 
ignorance  consistent  with  ordinary  care.  Hence  those  ques- 
tions were  properly  for  the  jury.  Since  they  have  been  re- 
solved in  favor  of  plaintiff,  we  need  not  consider  whether  a 
different  finding  would  have  constituted  a  defense. 
By  the  Court. — Judgment  affirmed. 


Edwaeds,  Appellant,  vs.  WiscoNsiisr  Investment  CoMPANTy 

Respondent 

February  2— February.  21,  1905. 

Bale:  Property  included:  Chattel  mortgage:  Parol  evidence  to  ex- 
plain hill  of  sale. 

1.  A  bill  of  sale  of  property  described  as  "a  complete  sawmill,  con- 
sisting of  [certain  specified  articles],  together  with  all  equip- 
ments and  everything  pertaining  thereto  or  in  any  way  con- 
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nected  therewith/'  contained  also  the  statement  that  the  sale 
was  made  by  virtue  of  a  chattel  mortgage  "which  covers  the 
property  which  is  sold  or  evidenced  by  this  bill  of  sale."  The 
description  in  the  mortgage  was  substantially  the  same  as  in 
the  bill  of  sale.  Held,  that  the  reference  in  the  bill  of  sale  to 
the  mortgage  did  not  restrict  the  property  conveyed  to  that 
actually  covered  by  the  mortgage,  so  as  to  exclude  equipment 
added  to  the  mill  after  the  mortgage  was  given. 
^.  Parol  evidence  of  extrinsic  facts  was  admissible  in  such  case  to 
show  whether  or  not  a  bull  chain  and  attachments,  leased  to 
the  mortgagor  after  the  mortgage  was  given  and  by  him  set 
up  on  the  premises  for  use  in  connection  with  the  mUl,  were 
included  in  the  property  described  In  the  bill  of  sale. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
-county :  John  K.  Parish,  Circuit  Judge.    Reversed, 

The  defendant,  a  corporation,  was  engaged  in  a  general 
loan  business,  and  had  obtained  by  assignment  a  mortgage 
upon  certain  property,  described  in  the  instrument  as  follows : 

"A  complete  sawmill,  consisting  of  one  Brumard  engine, 
tjarriage,  rotary  and  husks,  live  rolls  and  edger,  carriage  and 
chains,  one  boiler,  smokestack,  together  wiSi  all  the  equip- 
ments and  everything  appertaining  thereto  or  in  any  way  con- 
nected therewith  .  .  .  which  said  property  ...  is  now  free 
and  clear  from  any  prior  lien  or  incumbrance." 

This  mortgage  was  executed  on  October  28,  1901.  On 
March  1,  1902,  Eaarup  Bros,  leased  to  the  mortgagor  a  bull 
chain,  with  shafting  and  belting,  used  for  hauling  logs  out  of 
the  water  up  to  the  saw.  About  the  1st  of  February,  1904, 
Mr.  John  F.  Dufur,  president,  treasurer,  and  general  man- 
ager of  the  defendant  company,  entered  into  negotiations  with 
the  plaintiff  for  the  sale  of  the  mill  property.  Plaintiff,  at 
the  request  of  Dufur,  examined  the  mill  property,  and  found 
the  bull  chain  on  the  mill  premises  set  up  for  use  in  connec- 
tion with  the  property  covered  by  the  chattel  mortgage.  On 
February  16,  1904,  Dufur  executed  a  bill  of  sale,  and  left  it 
with  one  Younker  to  be  delivered  to  the  plaintiff  on  payment 
•of  $250,  the  agreed  price.     Plaintiff,  some  weeks  afterward. 
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paid  the  purchase  price  and  received  the  bill  of  sale,  which 
contains  the  following  description  of  the  property: 

"A  complete  sawmill,  consisting  of  one  Brumard  engine, 
carriage,  rotary,  husks,  live  rolls  and  edger,  carriage  chains^ 
etc.,  one  boiler,  smokestack,  together  with  all  equipments  and 
everything  pertaining  thereto  or  in  any  way  connected  there- 
with." 

The  bill  of  sale  also  contains  the  following: 

"This  sale  is  by  virtue  of  a  certain  diattel  mortgage,  a  copy 
of  which  is  hereto  annexed,  and  said  sale  is  made  in  accord- 
ance with  said  mortgage,  which  .  .  .  and  covers  the  property 
which  is  sold  or  evidenced  by  this  bill  of  sale." 

Plaintiff  had  gone  into  possession  of  the  property  before 
he  had  obtained  the  bill  of  sale.  Two  days  after  receiving  the 
bill  of  sale  plaintiff  was  informed  by  one  of  the  Saarup  broth- 
ers of  their  ownership  of  the  bull  chain  and  the  belting 
and  shafting  connecting  it  with  the  engine,  and  he  paid  them 
$125  for  title  to  the  property  which  was  covered  by  their 
lease. 

This  action  is  brought  under  the  bill  of  sale  to  recover  the 
money  so  paid  by  plaintiff,  and  is  founded  on  a  breach  of  the 
warranty  of  title  to  the  bull  chain  and  the  belting  and  shaft- 
ing connecting  it  with  the  engine.  The  action  was  commenced 
in  the  municipal  court  for  Ashland  county,  and  resulted  in  a 
judgment  for  plaintiff.  On  the  trial  de  novo  in  the  circuit 
court,  to  which  defctadant  appealed,  plaintiff  attempted  to  in- 
troduce evidence  to  the  effect  that  the  bull  chain  and  attach- 
ments were  included  in  the  purchase  and  were  covered  by  the 
description  in  the  bill  of  sale,  but  the  court  rejected  such  evi- 
dence and  held  that  no  parol  proof  could  be  received  to  ex- 
plain the  terms  of  the  bill  of  sale.  At  the  conclusion  of  plaint- 
iff's evidence,  on  defendant's  motion,  plaintiff  was  nonsuited 
and  a  judgment  dismissing  the  action  and  for  costs  was  en- 
tered in  favor  of  defendant  This  is  an  appeal  from  such 
judgment. 
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For  the  appellant  there  was  a  brief  by  Sanborn^  Lamoreux 
4&  Pray,  and  oral  argument  by  A.  W.  Sanborn. 

For  the  respondent  there  was  a  brief  by  Tomkins,  TomJcms 
4&  Garvin,  and  oral  argument  by  W.  M.  Tomkins. 

SiEBECKER,  J.  The  question  at  issue  between  the  parties 
is  whether  the  bill  of  sale  transferring  "a  complete  sawmill, 
<5onsisting  of"  specified  parts  and  articles  designated,  "to- 
gether with  all  equipments  and  everything  pertaining  thereto 
or  in  any  way  connected  therewith,"  includes  the  articles  de- 
scribed as  a  bull  chain  and  the  accompanying  belts  and  gear- 
ing.    The  bill  of  sale  contained  the  provision  that: 

"This  sale  is  by  virtue  of  a  certain  chattel  mortgage,  a  copy 
of  which  is  hereto  attached,  and  said  sale  is  made  in  accord- 
ance with  said  mortgage,  which  mortgage  is  on  file  in  the  oflBce 
of  the  city  clerk  of  the  city  of  Ashland,  Wisconsin,  and  covers 
the  property  which  is  sold  or  evidenced  by  this  bill  of  sale." 

It  appears  that  the  description  in  the  bill  of  sale,  beside^ 
including  the  parts  of  the  sawmill  covered  by  the  chattel  mort- 
gage, may,  if  such  be  shown  to  have  been  the  intention  of  the 
parties,  include  the  bull  chain  and  attachments  which  were 
connected  with  and  used  as  part  of  the  sawmill  after  the  mort- 
gage had  been  given  but  before  the  bill  of  sale  had  been  exe- 
cuted. The  court  ruled  that  the  provision  of  the  bill  of  sale 
referring  to  the  chattel  mortgage  operated  as  a  limitation 
upon  the  prior  provision,  and  limited  the  property  actually 
sold  to  such  articles  as  were  covered  by  the  chattel  mortgage. 
We  think  this  view  conflicts  with  the  intent  of  the  parties  as 
expressed  in  the  instrument  The  rule  is  that  the  provisions 
of  an  instrument  transferring  property  must  be  construed 
most  strongly  against  the  vendor.  If  we  give  to  the  language 
of  the  provision  describing  the  property  conveyed  its  natural 
and  ordinary  significance,  and  seek  to  give  the  chattel  mort- 
gage clause  a  reasonable  meaning  in  harmony  with  it,  we  are 
led  to  the  conclusion  that  the  property  conveyed  by  the  bill  of 
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sale  was  not  restricted  to  that  which  defendant  might  acquire 
under  the  mortgage.  The  reference  to  the  chattel  mortgage 
was  evidently  calculated  to  assure  the  vendee  that  the  vendor 
had  good  title  to  all  the  property  sold. 

This  leads  us  to  the  first  inquiry  suggested :  Does  the  prop- 
erty described  include  the  bull  chain  and  attachments  ?  The 
description  of  the  property  sold,  besides  enumerating  some  of 
the  articles  as  parts  of  the  sawmill,  uses  the  language,  "A 
complete  sawmill,"  consisting  of  the  specified  articles,  "to- 
gether with  all  the  equipments  and  everything  pertaining 
thereto  or  in  any  way  connected  therewith"  and  located  on  the 
premises.  We  cannot  determine,  without  the  aid  of  extrinsic 
evidence,  whether  the  bull  chain  and  attachments  were  or 
were  not  a  part  of  the  "complete  sawmill,"  or  whether  it  was 
intended  to  include  them  in  the  description,  '^all  the  equip- 
ments and  everything  pertaining  thereto  or  in  any  way  con*- 
nected  therewith."  The  rule  is  well  established  that  if  terms 
are  used  in  a  transfer  of  personal  property  which  show  on 
their  face  that  reference  must  be  made  to  extrinsic  facts  to 
ascertain  the  intent  of.  the  parties,  then  such  terms  may  be 
explained,  or  the  property  identified,  by  parol  proof  of  the 
surrounding  facts  and  circumstances.  Ganson  v.  Madigan,  9 
Wis.  146 ;  Weber  v.  Illing,  66  Wis.  79,  27  K  W.  834;  Smith 
V.  Coleman,  77  Wis.  343,  46  N.  W.  664;  Rib  River  L.  Co.  v. 
OgUvie,  113  Wis.  482,  89  K  W.  483 ;  Excelsior  W.  M.  Co.  v. 
Messvng&r,  116  Wis.  549,  93  K  W.  459.  It  is  therefore  nec- 
essary to  resort  to  the  facts  of  and  the  circumstances  sur- 
rounding the  transaction  to  determine  the  dispute  between 
the  parties. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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WiLMAETH  and  another,  Respondents,  vs.  Johnson,  imp.. 

Appellant. 

February  2 — February  21,  1905. 

Mortgages:  Application  of  renin  payable  to  mortgagee:  Accounting. 

1.  By  the  terms  of  a  lease  of  mortgaged  premises  the  rents  were 

to  be  paid  to  one  of  the  mortgagees  and  by  him  applied  on 
taxes,  insurance,  and  the  mortgage  debt  After  a  year  the  rent 
was  reduced,  with  the  consent  of  the  mortgagor.  Held,  that 
the  mortgagees  were  not  chargeable  with  the  difference  between 
the  original  and  the  reduced  rental. 

2.  Out  of  the  rents  collected  said  mortgagee  paid  back  insurance^ 

back  taxes,  and  bills  for  repairs.  The  mortgage  provided  thait 
the  property  should  be  kept  Insured  by  the  mortgagor.  Said 
payments  were  made  with  the  consent  of  the  mortgagor  for 
the  purpose  of  preserying  and  keeping  up  the  property  and 
securing  an  income  therefrom.  Held,  that  the  sums  so  paid 
should  not  be  charged  against  the  mortgagees. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Paeish,  Circuit  Judge.    Affirmed. 

This  action  was  brought  to  foreclose  a  mortgage  on  lot  8, 
block  1,  city  of  Ashland,  given  by  Otto  Johnson  and  wife  to 
J.  S.  Wilmarth  and  Fred  Miller  Brewing  Oompany  to  secure 
$6,500,  according  to  the  terms  of  six  promissory  notes  dated 
April  10,  1893,  with  interest  at  eight  per  cent,  per  annum; 
the  last  payable  April  10,  1900.  The  complaint,  which  is  in 
the  usual  form,  was  am'ended  upon  the  trial  so  as  to  allege  that 
J.  S.  Wilmarth  had  no  interest;  that  L.  0.  Wilmarth  was  the 
party  beneficially  interested,  and  that  $6,845.42  was  due, 
with  interest  from  May  3,  1902,  to  plaintiffs,  from  defendant 
Otto  Johnson;  that  defendant  John  H.  Burch  has,  or  claims 
to  have,  a  lien  subsequent  to  the  plaintiff8\ 

Defendant  Otto  Johnson  answered,  and,  among  things,  al- 
leged that  the  Fred  Miller  Brewing  Company,  for  a  valuable 
consideration,  reduced  the  rate  of  interest  upon  its  one-half 
of  the  notes  referred  to  in  the  complaint  to  six  per  cent. ;  that 
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the  plaintiff  L.  C,  Wilmarth  was  at  the  time  of  giving  the 
mortgage,  and  thereafter  continued  to  be,  the  general  agent 
of  J.  S.  Wilmarth  and  plaintiff  Fred  Miller  Brewing  Com- 
party;  that  on  the  22d  day  of  May,  1895,  the  mortgaged  prem- 
ises were  leased  to  one  M.  W.  Brown  for  five  years  at  the  an- 
nual rental  of  $1,500 ;  that  defendant  Otto  Johnson  assigned 
all  his  interest  in  said  lease  to  plaintiff  L.  (7.  Wilmarth 
for  the  benefit  of  the  mortgagees,  and  that  they  agreed  to 
collect  the  rent  and  apply  the  same  to  the  payment  of  the 
notes  and  mortgage,  and  that,  in  pursuance  of  said  agreement^ 
plaintiff  collected  the  rents  due  on  said  lease  up  to  May  1, 
1899 ;  that  on  April  8,  1899,  said  defendant  Johnson  leased 
the  premises  to  one  Thomas  Keneally  for  the  term  of  three 
years  from  May  1,  1899,  for  the  annual  rental  of  $1,200, 
payment  to  be  made  to  plaintiff  L.  C  Wilmarth  and  applied 
on  taxes,  insurance,  and  the  mortgage  indebtedness ;  that  pur- 
suant to  said  agreement  plaintiff  L,  C.  Wilmarth  collected 
the  amount  due  on  said  lease  up  to  and  including  June  1„ 
1902 ;  that  on  January  17,  1902,  there  was  due  on  said  notes; 
and  mortgage,  after  deducting  rents  turned  over,  no  more- 
than  $3,000,  and  on  said  day  said  defendant  Johnson  ten- 
dered said  amount  to  plaintiff  L,  C  Wilmarth,  and  demanded 
satisfaction  of  the  mortgage,  but  that  plaintiff  refused  to  ac- 
cept same  or  satisfy  the  mortgage,  claiming  that  there  was, 
still  due  thereon  $6,900. 

Defendant  Burch  answered,  setting  up  a  second  mortgage 
given  by  defendant  Johnson  to  the  Fred  Miller  Brewing  Com- 
pany, and  afterwards  assigned  to  him,  to  secure  a  note  of 
$726,  dated  February  10,  1894,  due  one  year  from  date,  with 
interest  at  six  per  cent,  per  annum,  no  part  of  which  had 
been  paid ;  praying  payment  in  case  of  surplus.  Defendant 
Johnson,  answering  the  cross-complaint  of  Burch,  admitted 
the  execution  and  delivery  of  the  note  and  mortgage  and  al- 
leged payment  in  full  of  the  interest  thereon. 

The  case  was  tried  upon  the  issues  thus  formed,  and  the 
VoT.  124  —  21 
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court  found  in  favor  of  the  plaintiffs  on  all  the  material  alle- 
gations of  the  complaint,  and,  among  other  things,  found  that 
plaintiff  L.  C.  Wilmarth  collected  for  and  on  account  of  the 
defendant  Otto  Johnson  rents  to  the  amount  of  $7,030,  and 
paid  of  said  sum  at  the  request  of  defendant  Johnson,  and 
for  his  benefit,  $3,186.63,  and  the  remaii^er  so  collected, 
$3,843.37,  was,  by  agreement  between  plaintiffs  and  defend- 
ant Johnson,  applied  on  plaintiffs'  mortgage  indebtedness, 
and  that  no  other  payment  was  made  on  said  indebtedness  or 
interest;  that  there  was  due  plaintiffs  $7,124.26;  that  there 
was  due  defendant  Burch  on  his  note  and  mortgage  $725,  and 
interest  at  six  per  cent,  per  annum  from  February  10,  1895. 
As  conclusions  of  law  the  court  below  found  that  the  plaintiffs 
were  entitled  to  judgment  of  foreclosure  and  sale  to  satisfy 
the  amount  due  plaintiffs,  with  interest  and  costs,  and  that 
judgment  be  in  the  usuaMorm,  with  order  for  deficiency  judg- 
ment in  case  the  proceeds  of  sale  be  not  suiBcient  to  satisfy 
judgment,  with  interest  and  costs,  and  that,  if  any  surplus  re- 
main after  payment  of  plaintiffs'  judgment,  the  same  be  ap- 
plied on  the  claim  of  defendant  Burch  on  his  cross-complaint. 

Judgment  was  entered  in  accordance  with  the  findings  of 
fact  and  conclusions  of  law*,  from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Tomhins,  Tomhins 
46  Oarvinj  and  oral  argument  by  W.  M.  Tomhins. 

For  the  respondents  there  was  a  brief  by  Lamoreux  <&  Shea% 
and  oral  argument  by  W.  F.  Shea, 

KJEKWiN,  J.  The  only  question  litigated  on  the  trial  was 
the  amount  of  plaintiffs'  mortgage  debt.  The  plaintiff  L.  C. 
Wilmarth  had  charge  of  the  collection  of  rents  under  the 
Brown  and  Keneally  leases,  which  rents  were  to  be  applied  in 
payment  of  insurance  and  taxes  on  the  mortgaged  premises 
and  the  balance  upon  the  plaintiffs'  mortgage  debt.  The 
court  below  found  that  the  plaintiff  L.  C.  Wilmarth  collected 
$7,030  and  no  more,  and  paid  out  at  the  request  of  defend- 
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ant  Johnson  $3,186.63  on  his  debts,  and  that  the  balance, 
$3,843.37,  was,  by  agreement  of  plaintiffs  and  defendant 
Johnson,  applied  on  the  indebtedness  to  the  plaintiffs  men- 
tioned in  the  complaint.  It  is  contended,  however,  on  the 
part  of  defendant  Johtison  that  the  plaintiff  L.  C,  Wilmarth 
should  have  collected  $2,625  more  rent  on  the  Brown  lease, 
and  that,  because  he  failed  to  do  so  but  consented  to  a  reduc- 
tion of  the  rent,  the  plaintiffs  should  be  charged  with  such 
reduction.  It  is  also  claimed  that  $280  paid  on  insurance 
and  $479.16  on  repairs  should  be  charged  to  the  plaintiffs  be- 
cause unauthorized  by  defendant  Johnson. 

The  only  question,  therefore,  to  be  considered  is  whether 
the  $2,625,  uncollected  amount  of  rent  on  Brown  lease,  $280 
paid  on  insurance,  and  $479.16  on  repairs  should  be  charged 
to  plaintiffs.  It  appears  from  the  evidence  that  the  lease  of 
the  mortgaged  property  was  made  to  M.  W.  Brown  on  the 
22d  day  of  May,  1895,  for  a  period  of  five  years,  at  the  an- 
nual rental  of  $1,500;  that  according  to  the  terms  thereof 
payments  were  to  be  made  to  Wilmarth  and  applied  on  taxes, 
insurance,  and  mortgage  indebtedness  of  plaintiffs.  About 
one  year  after  the  execution  of  the  lease  Brown  failed  to 
comply  with  its  terms,  and  the  rent  was  reduced  from  $125 
per  month  to  $100,  and  afterwards  to  $75,  and  later  to  $60. 
The  plaintiff  Wilmarth  testified  that  this  reduction  of  rent 
was  made  with  the  consent  of  Johnson,  and  the  facts  and  cir- 
cumstances in  the  case  seem  to  corroborate  this  theory.  The 
•evidence  shows  that  the  times  were  hard.  Brown  failed  to 
make  his  payments  promptly,  and  was  probably  insolvent.  It 
was  considered  for  the  interest  of  all  parties  that  the  rent 
should  be  reduced,  and  there  is  ample  evidence  that  it  was 
done  with  the  consent  of  Johnson.  There  is  some  evidence 
to  the  effect  that  Johnson  proposed  taking  the  premises  him- 
self, when  the  question  of  reduction  of  rent  came  up,  but  this 
proposition  was  never  carried  out,  and  Brown  was  suffered 
to  remain  in  possession  until  the  property  was  afterwards 
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leased  to  Keneally.  It  is  undisputed  that  this  $2,625,  amount 
of  uncollected  rent,  which  Johnson  claims  should  be  charged 
to  the  plaintiffs,  was  never  collected  or  applied  on  the  indebt- 
edness. The  answer  of  defendant  Johnson  alleges  that  plaint- 
iff Wilmarth  agreed  to  collect  all  of  this  rent,  but  this  allega- 
tion is  unsupported  by  the  evidence.  It  is  very  clear  that  the 
$2,625,  uncollected  rent,  upon  any  theory  of  the  testimony^ 
is  not  chargeable  to  the  plaintiffs. 

Concerning  the  other  items — $280  on  insurance  and 
$479.16  on  repairs — we  think  the  evidence  is  ample  that  this 
insurance  and  the  bills  for  repairs  were  paid,  by  authority 
and  with  the  consent  of  defendant  Johnson,  out  of  the  rent 
moneys  collected.  The  lease  provided  that  insurance  and 
taxes  should  be  paid  out  of  the  rents,  and  the  mortgage  also 
provided  that  the  property  should  be  kept  insured  at  the  ex- 
pense of  the  mortgagors.  It  appears  that  in  the  fall  of  1895,. 
when  the  plaintiff  Wilm<irth  took  charge  of  the  mortgaged 
property,  there  was  one  year's  back  insurance,  amounting  to 
about  $280,  and  several  years'  back  taxes.  It  seems  that  the 
first  rent  was  used  by  Wilmarth  to  pay  the  back  insurance, 
about  $280,  and  the  back  taxes.  This  $280  insurance,  as  we 
understand  it,  is  the  insurance  which  the  defendant  Johnson 
claima  plaintiffs  had  no  authority  to  pay ;  but  it  was  John- 
son's debt  and  was  paid  for  his  benefit.  Plaintiff  Wilmarth 
testifies  that  all  disbursements  were  made  at  the  request  of 
defendant  Johnson  and  were  consented  to  by  him,  and  that 
statements  were  furnished  showing  the  items  of  insurance, 
taxes,  and  repairs.  It  is  clear  from  the  evidence  that  all  in- 
surance and  taxes,  as  well  as  money  expended  for  repairs, 
were  for  the  benefit  of  the  property  in  which  defendant  John- 
son had  an  equity  of  redemption.  These  expenses  were  in- 
curred and  paid  for  the  purpose  of  preserving  and  keeping  up 
the  property  and  securing  an  income  therefrom,  and  the* 
claim  of  counsel  that  they  should  be  charged  to  plaintiffs  ia 
not  supported  by  the  evidence. 
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The  findings  of  the  court  below  established  the  amount  of 
rents  collected,  the  amount  of  moneys  paid  out  for  insurance, 
taxes,  and  repairs,  and  the  amount  which  by  agreement  of 
plaintiffs  and  defendant  Johnson  was  applied  on  the  mortgage 
indebtedness.  If  these  findings  stand,  the  judgment  of  the 
court  below  must  be  aflBrmed.  We  have  carefully  examined 
the  evidence  and  are  satisfied  that  the  findings  are  sustained 
by  the  evidence,  or  at  least  that  there  is  no  such  preponder- 
ance of  the  evidence  against  such  findings  as  would  justify 
this  court  in  disturbing  them. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 


Alexiitdeb  &  Edgab  Lumber  CoMPAinr,  Respondent,  vs. 
McGeehan,  Appellant 

February  2 — February  21,  1905. 

Agency:  Failure  to  disclose:  Personal  liability  of  agent, 

Where  in  making  a  contract  an  agent  apparently  acts  for  hlm- 
selfp  and  those  deaUng  vith  him  do  not  know  and  are  not 
chargeable  with  knowledge  of  the  facts  as  to  the  agency,  he 
renders  himself  personally  liable. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county :  John  K.  Pabish,  Circuit  Judge.    Afflrmed. 

Action  to  recover  on  contract.  The  answer  was  a  general 
denial.  The  only  issue  litigated  upon  the  trial  was  whether 
the  contract  was  made  by  the  defendant  as  agent  for  the  Iron 
River  Boom  &  Improvement  Company  under  such  circum- 
stances as  to  preclude  plaintiff  from  successfully  charging 
him  as  the  principal.  It  was  shown  that  he  did  in  fact  act 
as  agent,  though  he  used  language  appropriate  to  a  personal 
contract  and  did  not  at  any  time  expressly  disclose  his  agency. 
There  was  evidence  establishing,  or  tending  to  establish,  cir- 
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cumstances  which  it  was  claimed^  on  the  part  of  the  defend- 
ant, so  strongly  suggested  to  the  plaintiff  at  the  inception  of 
the  contract  the  facts  of  the  matter  as  to  charge  him  with 
knowledge  thereof.  The  court  directed  the  jury  to  return  a 
verdict  for  the  plaintiff,  which  was  done  and  judgment  ren- 
dered accordingly,  from  which  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  Lamoreiix  &  Shea, 
attorneys,  and  John  M,  Flynn,  of  counsel,  and  oral  argument 
by  F.  F.  Shea. 

For  the  respondent  there  was  a  brief  by  TomTcins,  Tomkins 
4&  Oarvin,  and  oral  argument  by  W.  M,  Tomkins. 

Mabshall,  J.  It  may  be,  as  counsel  for  appellant  con- 
tends, that  the  learned  circuit  court  directed  the  verdict  upon 
the  theory  that  if  one  person  acting  as  agent  contracts  with 
another,  without  expressly  declaring  his  agency  and  the  name 
of  his  principal,  he  will  bind  himself  regardless  of  whether 
that  other  has  such  knowledge  of  the  facts  respecting  the  mat- 
ter that  a  man  of  ordinary  intelligence,  acting  with  reason- 
able prudence  under  the  circumstances,  might  know  the  real 
status  of  such  person  in  the  transaction  and  his  intention. 
The  way  the  rule  is  commonly  stated  in  the  books  one  might, 
looking  thereto  only,  get  that  idea.  In  ^Ycst  v.  ^yells,  54  Wis. 
525,  11  N.  W.  677,  speaking  of  the  facts  of  that  case,  where 
there  was  no  claim  that  the  necessary  disclosures  were  made 
expressly  or  circumstantially,  or  that  the  facts  were  otherwise 
known  to  the  person  contracting  with  the  agent,  and  there 
were  no  circumstances  otherwise  varying  the  rule,  it  was  said 
that  the  sole  question,  as  to  whether  the  agent  was  personally 
liable  or  not,  was.  Did  he  disclose  his  principal  ?  The  rule  is 
often  stated  unqualifiedly  thus:  If  in  a  simple  contract  made 
by  an  agent  the  agent  does  not  disclose  his  agency  and  name 
his  principal,  he  will  render  himself  liable.  Royce  v.  Allen, 
28  Vt.  234.  That  is  a  correct  statement,  but  like  most  gen- 
eral rules  it  is  not  entirely  without  exceptions.    The  general 


21]  JANUARY  TERM,  1905.  827 

Alexander  &  Edgar  Lumber  Co.  v.  McGeehan,  124  Wis.  325. 

statement  should  not  be  construed  as  requiring  the  agent 
under  all  circumstances  to  expressly  declare  his  agency  and 
the  name  of  his  principal, — ^to  do  so  regardless  of  whether  the 
person  dealing  with  him  knows  the  facts,  or  is  chargeable  with 
knowledge  thereof  from  circumstances  brought  to  his  atten- 
tion. Where  one  deals  with  the  agent  of  a  known  principal 
in  the  regular  course  of  conducting  the  principal's  business 
by  such  agent,  the  presumption,  in  the  absence  of  any  evidence 
to  the  contrary,  is  that  the  credit  is  extended  to  the  former. 
Mechem,  Agency,  §  558 ;  Ferris  v.  EUmer,  48  N.  Y.  300 ; 
Meeker  v.  Claghom,  44  N.  Y.  349 ;  Wright  v.  Cabot,  89  K  Y. 
570;  Nichols  v.  Martin,  35  Hun,  168;  Argersinger  v.  Mac- 
navghton,  114  K  Y.  535,  540,  21  K  E.  1022. 

However,  it  is  considered  tiiat  in  this  case  there  is  no  defi- 
nite evidence  that  respondent  knew  the  facts  as  regards  ap- 
pellant's status  in  the  transaction,  or  of  circumstances  charg- 
ing him  with  such  knowledge  when  the  contract  was  made. 
Appellant  seems  to  have,  on  the  face  of  things,  contracted  in 
his  own  name  and  on  his  own  responsibility.  It  is  not  deemed 
advisable  to  recite  and  discuss  the  evidence.  The  case  is  a 
very  simple  "one  as  it  seems  here.  The  trial  court  would  have 
been  justified  in  directing  the  verdict  upon  the  ground  that 
neither  the  agency  of  the  appellant  nor  the  name  of  the  .party 
he  represented  was,  expressly  or  circumstantially,  disclosed 
at  the  time  the  contract  was  made,  so  as  to  rebut  reasonably 
the  indications  from  his  language  and  conduct  that  he  was 
acting  for  himself.  Such  being  the  case,  the  judgment  must 
be  affirmed. 

By  the  Court, — Judgment  affirmed. 
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Williams,  Respondent,  vs.  iNoBTH  Wisconsin  Lumbeb 

Company  and  another,  Appellants. 

February  2.— February  21,  1905. 

Negligence:  Amendment  of  pleading:  Instructiona  to  jury:  Defining 
"ordinary  oare:"  Master  and  servant:  Who  are  fellow-servants: 
Negligence  in  making  repairs:  Court  and  jury, 

1.  Where  the  cause  of  action  stated  was  plainly  one  for  simple  neg- 

ligence, it  was  not  error  to  permit  plaintiff,  at  the  opening  of 
the  trial,  to  strike  from  the  complaint  words  characterizing, 
defendants'  act  as  "wilful,  wanton,  and  reckless." 

2.  Ordinary  care  is  that  degree  of  care  usually  or  ordinarily  exer- 

cised by  persons  of  ordinary  care  and  prudence  (or  the  great 
majority  of  people)  engaged  in  the  same  or  similar  business 
under  the  same  or  similar  circumstances;  and  a  charge  de- 
fining it  as  such  care  as  persons  of  ordinary  care  and  prudence 
ordinarily  use  "under  all  the  facts  and  circumstances  surround- 
ing them  at  the  time,"  was  erroneous. 

3.  The  instructions  and  general  charge  In  this  case  are  criticised 

as  stating,  in  substance,  that  notwithstanding  none  of  the  facts 
necessary  to  charge  the  defendant  company  with  negligence 
had  been  proven,  still  if  the  Jury  found  the  company  guilty  of 
negligence  which  was  the  proximate  cause  of  the  injury  they 
might  find  a  verdict  against  the  company — thus  apparently 
giving  the  Jury  liberty  to  pronounce  anything  negligence  which 
they  might  choose. 

4.  When  the  master  has  provided  for  the  servant  a  safe  place  to 

work,  safe  tools  and  appliances,  and  competent  and  careful  co- 
employees,  and  has  given  sufficient  warning  of  hidden  or  latent 
dangers,  he  may  commit  to  the  employees  the  details  of  the 
work,  including  incidental  repairs  or  readjustment  of  machin- 
ery which  can  easily  be  made  by  the  employees  themselves 
from  proper  materials  furnished  by  the  master;  and  such  serv- 
ants, thus  prosecuting  the  work  or  making  such  readjustment 
or  incidental  repairs,  become  fellow-servants,  whatever  their 
rank,  so  that  the  negligence  of  one  by  which  others  are  injured 
is  the  negligence  of  a  fellow-servant. 

5.  So  held  as  to  the  negligence,  if  any,  of  the  superintendent  of  a 

lumber  company  operating  an  electric  light  plant,  in  directing 
the  current  to  be  turned  on,  to  test  the  \)peration  of  a  dynamo 
after  making  a  change  in  the  armature,  without  notifying  an 
employee  who  was  engaged  in  splicing  a  wire  in  the  street,  and 
who  was  killed  by  the  test  current. 
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6.  Whether  such  act  of  the  superintendent  was  negligence  render- 
ing him  liable,  and  whether  the  deceased  was  guilty  of  con- 
tributory negligence,  are  held,  on  the  evidence,  to  have  been 
questions  for  the  Jury. 

Appeals  from  a  judgment  of  the  circuit  court  for  Sawyer 
coimty:  John  K.  Pahish,  Circuit  Judge.    Reversed. 

This  is  an  action  by  the  plaintiff,  as  administratrix  of  the 
estate  of  Ben  Williams,  deceased,  for  damages  sustained  by 
her  as  widow  of  said  Ben  Williams  on  account  of  his  death, 
which  is  claimed  to  have  been  caused  by  the  negligence  of  the 
defendants  on  September  1,  1902.  The  evidence  showed, 
without  substantial  dispute,  the  following  facts : 

At  the  time  of  the  accident,  and  for  some  time  prior  there- 
to, the  defendant  lumber  company  owned  and  operated  a  saw- 
mill at  the  village  of  Hayward,  and  also  an  electric  light 
plant,  with  which  it  lighted  its  factory  and  the  streets  and 
residences  of  said  village ;  and  the  defendant  Rogers  was  the 
superintendent  of  its  lumber  business  as  well  as  the  electric 
light  business.  For  a  number  of  years  the  deceased,  Ben 
Williams,  operated  a  dynamo  at  the  electric  light  plant  at 
night,  and  made  repairs  upon  the  plant  and  wires  during  the 
forenoon,  and  took  a  rest  in  the  afternoon.  One  Fox  was  en- 
gineer of  the  engine  at  the  planing  mill,  and  assisted  in  mak- 
ing repairs  on  the  dynamo  from  time  to  time.  Three  days 
before  the  death  of  Williams  the  armature  of  the  dynamo 
was  burned  out,  and  taken  to  Minneapolis  by  Rogers  to  be 
repaired,  and  during  his  absence  the  street  lights  were  not  in 
operation.  Rogers  returned  with  the  armature  on  Saturday 
night,  but  it  was  not  put  in  position  until  Monday,  which  was 
the  day  of  the  injury.  On  that  day  defendant  Rogers  sent  a 
boy  to  the  residence  of  Williams  to  ask  him  to  come  to  the 
dynamo  room  and  assist  in  repairs.  The  boy,  however,  re- 
turned with  the  information  that  Williams  was  not  at  home, 
having  taken  his  daughter  out  into  the  country  to  a  school 
which  she  was  teaching,  and  that  he  would  not  return  till 
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after  dinner.  Thereupon  Rogers  set  Fox  to  work  putting  in 
the  armature,  and  at  about  1  o'clock  Fox  had  completed  the 
adjustment  of  the  armature,  and  Rogers  came  to  the  dynamo 
room  at  this  time  and  gave  Fox  assistance  in  completing  the 
work,  and  then  instructed  him  to  turn  on  the  steam  and  start 
the  engine,  to  see  if  it  worked  satisfactorily.  Fox  turned  on 
the  power,  but  for  some  reason  it  did  not  operate  satisfac- 
torily, and  Rogers  thereupon  pressed  the  brushes  (which  are 
a  part  of  the  dynamo)  with  his  hands,  and  again  ordered  the 
power  turned  on,  which  was  done  by  Fox,  and  a  good  current 
was  produced,  and  after  running  a  few  moments  the  power 
was  shut  off. 

It  further  appears  that  Williams  had  driven  into  the  coun- 
try about  half  past  7  o'clock  that  morning  with  his  daughter, 
and  that  he  arrived  hora§  shortly  before  noon ;  that  during  his 
absence  some  men  who  were  moving  a  building  through  the 
street  sent  word  to  Williams's  residence  requesting  him  to  cut 
one  of  the  electric  light  wires  which  was  in  the  way  of  the 
moving  building ;  that  Adolph  Williams,  son  of  the  deceased, 
who  had  worked  for  some  months  as  assistant  to  his  father, 
volunteered  to  cut  the  wire  and  did  so;  that  when  deceased 
arrived  home  his  son  informed  him  of  the  cutting  of  the  wire, 
and  deceased  then  proceeded  to  th^  place  for  the  purpose  of 
splicing  the  same,  and  without  informing  Rogers  of  his  in- 
tention he  climbed  the  pole,  and  was  attempting  to  splice  the 
ends  of  the  wire  at  the  very  time  when  the  test  current  was 
turned  on  by  Rogers,  and  in  some  manner  the  deceased  came 
in  contact  with  both  the  negative  and  positive  wires,  thereby 
producing  a  short  circuit  and  causing  his  death ;  that  it  was 
the  practice  of  Rogers  during  all  the  time  while  deceased 
acted  as  electrician  that  the  current  should  not  be  turned  into 
the  wires  by  any  person  other  than  the  deceased,  or,  if  done 
by  any  one  else,  that  the  deceased  should  first  be  notified; 
that  deceased  did  not  know  that  the  armature  had  returjied 
when  he  was  attempting  to  splice  the  wires,  and  that  neither 
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Rogers  nor  Fox  knew  that  the  wire  had  been  cut  or  that  the 
deceased  had  returned  from  his  errand  in  the  country. 

Both  defendants  moved  for  direction  of  a  verdict,  which 
motions  were  overruled.  The  court  charged  the  jury,  at  the 
request  of  the  defendants,  as  follows : 

"XI)  ^ou  are  instructed  that  in  repairing  the  dynamo  and 
testing  it  both  Rogers  and  Fox  were  fellow-servants  of  Ben 
Williams,  and  that  he,  the  said  Williams,  assumed  the  risk 
of  any  injury  which  might  be  caused  by  their  negligence  in 
making  such  repairs  and  test 

"(2)  You  are  instructed  that  you  cannot  find  the  defend- 
ant North  Wisconsin  Lumber  Company  negligent  in  this  ac- 
tion on  account  of  any  failure  on  its  part  to  furnish  reason- 
ably safe  tools,  implements,  and  appliances  with  which  Ben 
Williams  was  required  to  work. 

.  "(3)  You  are  instnicted  that  you  cannot  find  defendant 
lumber  company  negligent  because  of  any  incompetency  of 
either  Fox  or  Rogers. 

"(4)  You  are  instructed  that  to  make  the  defendant  lumber 
company  liable  in  this  action  the  plaintift'  must  satisfy  you 
by  a  fair  preponderance  of  the  evidence  that  the  lumber  com- 
pany failed  in  one  or  more  of  the  following  duties :  (1)  That 
it  failed  to  furnish  him  a  reasonably  safe  place  in  which  to  do 
his  work;  (2)  that  it  failed  to  provide  him  with  reasonably 
safe  and  proper  tools,  implements,  and  apparatus;  (3)  that 
it  failed  to  provide  reasonably  competent  and  careful  co-em- 
ployees to  work  with  him.  These  are  the  three  duties  the 
master  owes  to  his  servant,  and  before  the  plaintiff  can  re- 
cover she  must  satisfy  you  that  the  defendant  lumber  company 
failed  in  some  one  or  more  of  these  three  respects. 

"(6)  You  are  instructed  that  there  is  no  evidence  in  this 
case  tending  to  show  that  the  defendant  lumber  company  did 
not  provide  reasonably  safe  and  suitable  tools  and  apparatus 
and  reasonably  careful  and  competent  employees. 

"(6)  You  are  instnicted  that  in  performing  the  act  of  di- 
recting Fox  to'tum  on  the  current  to  test  the  armature  Rogers 
was  acting  as  a  fellow-servant  of  deceased,  and  the  defendant 
lumber  company  is  not  liable  for  such  direction,  even  though 
you  believe  it  was  negligently  given. 

"(7)  If  you  find  deceased  was  guilty  of  any  want  of  ordi- 
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naiy  care,  however  slight,  which  contributed  directly  to  his 
death,  the  plaintiff  cannot  recover. 

"(8)  You  are  instructed  that  the  duty  to  warn  deceased 
that  the  current  was  about  to  be  turned  on  did  not  exist  unless 
you  are  satisfied  from  the  evidence  thiat  the  defendant  lum- 
ber company  or  Rogers  knew,  or  ought  to  have  known,  that 
the  deceased  was  or  might  probably  be  engaged  in  repairing 
the  wires. 

"(9)  You  are  instructed  that  you  cannot  find  for  the  plaint- 
iff and  against  either  defendant  unless  you  are  satisfied  to  a 
reasonable  certainty  by  a  fair  preponderance  of  the  evidence 
that  one  or  both  of  the  defendants  was  guilty  of  some  negli- 
gent act  or  omission  which  was  the  proximate  cause  of  Ben 
Williams's  death. 

"(10)  You  are  instructed  that  you  cannot  find  that  the 
negligent  acts  or  omissions  of  the  defendants,  or  either  of 
them,  were  the  proximate  cause  of  deceased's  death,  unless 
you  are  satisfied  that  the  injury  to  deceased  was  the  natural 
and  probable  result  of  such  act  or  omission,  and  unless  you 
further  find  that  an  ordinarily  prudent  person  in  the  light  of 
the  attending  circumstances  would  have  anticipated  that  in- 
jury might  probably  occur  by  reason  of  such  act  or  omission. 

"(11)  You  are  instructed  that  you  cannot  find  defendant 
lumber  company  liable  to  plaintiff  simply  because  Rogers 
neglected  to  inform  deceased  that  he  {Rogers)  was  about  to 
have  the  current  turned  on. 

"(12)  You  are  instructed  that  you  cannot  find  defendant 
lumber  company  liable  simply  because  Rogers  directed  the 
current  to  be  turned  on  at  the  time  he  did. 

"(13)  You  are  instructed  that  deceased,  by  his  contract  of 
employment,  assumed  all  risk  of  injury  by  reason  of  the  neg- 
ligent manner  in  which  his  co-employees  might  carry  <m  the 
work  of  their  common  master. 

"(14)  You  are  instructed  that  the  fact  that  the  insulation 
of  the  wires  was  defective  was  not  the  proximate  cause  of  de- 
ceased's death." 

The  court  further  charged,  of  its  own  motion,  as  follows: 

"Now,  gentlemen,  it  is  for  you  to  say,  under  the  whole  evi- 
dence in  this  case,  whether  these  defendants,  or  either  of 
them,  were  guilty  of  such  an  act  of  negligence  as  they  should 
be  compelled  to  respond  in  damages  for  this  accident.   I  have 
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given  you  certain  propositions  of  law  which  it  is  your  duty 
to  adhere  to  and  follow  in  arriving  at  a  verdict.  The  claim 
of  the  plaintiff  is  that,  owing  to  a  lack  on  the  part  of  defend- 
ants, and  especially  owing  to  a  lack  on  the  part  of  defend- 
ant's general  manager,  Rogers,  in  failing  to  give  the  de- 
ceased, Williams,  notice  before  the  ciirrent  of  electricity  was 
turned  on,  that  the  defendants  were  guilty  of  such  an  act  of 
negligence  as  to  make  it  actionable  under  the  law,  while  the* 
claims  of  defendants  were  that  they  used  every  ordinary  cau- 
tion and  used  all  the  foresight  that  could  be  expected  of  them 
under  the  particular  facts  and  circumstances  surrounding  this 
case.  It  is  for  you,  gentlemen,  and  you  alone,  to  say  what 
the  truth  is  in  that  respect.  I  might  say  here  that  you  can- 
not find  a  verdict  in  favor  of  the  plaintiff  unless  you  find  that 
the  defendants,  or  at  least  such  one  of  them  against  which  you 
may  find  a  verdict,  was  guilty  of  negligence.  JsTegligence  is 
defined  to  be  a  lack  of  ordinary  care,  or  such  care  as  persons 
(or,  in  this  case,  corporations)  of  ordinary  care  or  prudence 
ordinarily  use  under  all  the  facts  and  circumstances  sur- 
rounding them  at  the  time." 

The  jury  rendered  a  verdict  for  the  plaintiff  against  both 
defendants,  and  assessed  the  damages  at  $6,125.  Motions 
were  made  by  both  defendants  for  judgment  non  ohstanter 
and  also  that  the  verdict  be  set  aside  and  for  a  new  trial ;  all 
of  which  motions  were  overruled  and  judgment  entered  for 
the  plaintiff  on  the  verdict,  and  the  defendants  separately 
appeal. 

For  the  appellants  there  was  a  brief  by  Bundy  &  Vfilcox,. 
and  oral  argument  by  C.  T,  Bundy. 

For  the  respondent  there  was  a  brief  by  W.  F.  Baiieyr 
H.  B.  Walmsley,  and  Sam.  J.  Williams,  and  oral  argument 
by  Mr.  WaJmsley. 

WiNSLOW,  J.  The  complaint  in  this  action,  as  originally 
drawn,  charged  as  one  ground  of  actionable  negligence  that 
the  defendants  carelessly  and  negligently  turned  on  the  elec- 
tric current  without  notice  to  the  deceased,  and  knowing  that 
the  deceased  was  either  working  upon  or  likely  to  be  working, 
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upon  the  wires,  whereby  the  deceased  was  killed.  The  com- 
plaint then  went  on  to  negative  any  negligence  on  the  part 
of  the  deceased,  and  stated  that  the  death  was  wholly  caused 
by  the  "wilful,  wanton,  reckless,  negligent  act  of  the  defend- 
ants,'' and  by  their  turning  on  the  electric  current  knowing 
that  said  deceased  was  working  upon  the  wire.  At  the  open- 
ing of  the  trial  the  plaintiff  moved  to  amend  the  complaint 
by  striking  out  the  words  "wilful,  wanton,  and  reckless/'  and 
the  court  permitted  the  amendment,  stating  that,  if  a  sujE- 
cient  affidavit  of  surprise  were  filed  by  defendants,  the  case 
would  be  continued  at  plaintiff's  costs.  The  defendants  ex- 
cepted to  the  ruling,  but  made  no  claim  of  surprise.  There 
was  no  error  in  the  ruling.  The  clauses  of  the  complaint 
which  were  intended  to  state  the  gist  of  the  cause  of  action 
plainly  charged  simple  negligence,  not  gross  negligence  or 
wilful  wrong.  The  subsequent  characterization  of  the  act 
as  "wilful,  wanton,  and  reckless"  as  well  as  negligent  was 
plainly  contradictory  and  confusing  as  tending  to  introduce 
an  inconsistent  cause  of  action,  namely,  one  based  on  gross 
negligence,  and  it  was  entirely  proper  to  strike  out  those 
words. 

'  The  main  questions  in  the  case,  however,  are  the  question 
whether  the  evidence  showed  any  liability  on  the  part  of  the 
-defendants  and  the  question  whether  the  charge  of  the  court 
was  erroneous.  The  test  of  ordinary  care  given  in  the  charge 
is  certainly  inaccurate,  and  we  can  but  regard  the  inaccuracy 
as  prejudicial.  Ordinary  care  has  been  frequently  defined 
by  this  court  as  that  degree  of  care  usually  or  ordinarily  ex- 
ercised by  persons  of  ordinary  care  and  prudence  (or  the 
great  majority  of  people)  engaged  in  the  same  or  similar  busi- 
ness under  the  same  or  similar  circumstances.  Rylander  v. 
Lcuursen,  ante,  p.  2,  102  N.  W.  341,  and  cases  cited.  Com- 
paring this  long-established  nile  with  the  rule  given  in  the 
charge,  it  is  apparent  that  an  important  element  has  been 
omitted.     The  people  whose  ordinary  conduct  is  to  be  the 
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test  must  be  surrounded  by  the  same  or  similar  circumstances 
as  surrounded  the  persons  whose  act  is  in  question.  This 
necessary  element  is  wholly  left  out,  and,  instead  thereof,  it 
is  said  that  ordinary  care  is  such  as  is  ordinarily  used  by  per- 
sons whose  conduct  is  the  test  "under  the  facts  and  circum- 
stances surrounding  them  (i.  e.,  the  persons  whose  conduct 
is  the  "test)  at  the  time."  Plainly,  these  last-named  "facts 
and  circumstances"  might  weH  be  entirely  different  from  the 
facts  and  circumstances  surrounding  the  defendants  in  the 
instant  case.  This  instruction,  therefore,  was  erroneous,  and 
necessitates  a  reversal  of  the  judgment  as  to  both  defendants. 
Proceeding  to  a  critical  examination  of  the  general  char- 
acter of  the  charge,  we  confess  that  we  have  experienced  great 
difficulty  in  ascertaining  upon  what  theory  this  case  was  sub- 
mitted to  the  jury.  The  alleged  defective  insulation  of  the 
wires  was  eliminated  from  the  case,  as  will  be  seen  by  instruc- 
.  tion  No.  14.  The  court  charged  positively  that  the  defendant 
lumber  company  could  only  be  held  liable  if  it  failed  either 
(1)  to  furnish  a  reasonably  safe  place  to  work,  (2)  to  pro- 
vide reasonably  safe  and  proper  tools,  or  (3)  to  provide  rea- 
sonably competent  and  careful  co-employees.  In  immediate 
connection  with  this  proposition  the  court  charged,  in  effect, 
that  there  was  no  evidence  that  the  defendant  company  had 
failed  to  provide  either  safe  and  suitable  tools  or  careful  and 
competent  co-employees,  and  that  the  company  could  not  be 
found  negligent  on  either  account.  Thus  both  the  second 
and  third  grounds  of  possible  liability  on  the  part  of  the  de- 
fendant company  were  excluded  from  consideration,  leaving 
only  the  question  of  the  failure  to  furnish  a  safe  place  to 
work*  But,  after  the  claim  of  defective  insulation  is  nega- 
tived, the  electric  light  pole,  where  the  plaintiff's  intestate  was 
engaged  at  work,  appears  to  have  been  as  safe  as  such  places 
are  ordinarily  made.  There  was  no  danger  save  the  necessary 
danger  arising  from  the  fact  that  it  carried  two  electric  wires 
which  might  at  any  time  be  charged  with  a  deadly  current  of 
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electricity.  The  failure  to  warn  Williams  of  the  turning  on 
of  the  current  was  the  act  of  negligence  which  was  claimed 
to  be  the  proximate  cause  of  the  injury,  both  in  the  trial  court 
and  by  the  respondent's  brief  in  this  court.  Hence,  if  the 
court  was  correct  in  the  enumeration  of  the  sole  grounds  of 
liability  against  the  company,  it  seems  certain  that  upon  his 
owTi  theory  he  should  have  instructed  the  jury  to  return  a  ver- 
dict for  the  company.  But  passing  from  this  apparent  in- 
consistency, we  find  that  upon  the  subject  of  the  failure  to 
give  notice  the  court  charged  that  both  in  repairing  and  test- 
ing the  dynamo  Rogers  and  Fox  were  fellow-servants  of  Wil- 
liams, and  that  Williams  assumed  the  risk  of  any  injury  aris- 
ing from  their  negligence  in  making  such  repairs  and  tests; 
and,  further,  that  the  lumber  company  could  not  be  found 
liable  simply  because  Rogers  directed  the  current  to  be  turned 
on,  or  because  he  neglected  to  inform  deceased  that  the  cur- 
rent was  about  to  be  turned  on.  We  have  been  unable  to  see 
what  question  remained  as  to  the  alleged  liability  of  the  lum- 
ber company  after  the  instructions  above  cited  had  been  given. 
Not  only  had  the  three  specific  grounds  which  alone  (upon 
the  court's  own  theory)  would  justify  a  recovery  by  the 
plaintiff  been  negatived  by  the  court,  but  the  possible  addi- 
tional ground  of  failure  to  notify  had  also  been  denied  by  the 
court. 

At  this  point  the  plaintiff  seems  to  have  been  charged  out 
of  court,  so  far  as  any  claim  against  the  lumber  company  is 
concerned ;  but  the  court  then  proceeds  to  say,  in  substance, 
that  it  is  for  the  jury  to  say  whether  defendants,  or  either  of 
them,  were  guilty  of  such  an  act  of  negligence  as  should  com- 
pel them  to  respond  in  damages ;  that  the  plaintiff's  claim  is 
that  Rogers's  failure  to  notify  Williams  was  actionable  negli- 
gence, while  defendants'  claim  is  that  they  used  ordinary  cau- 
tion and  foresight  under  the  circumstances ;  that  it  is  for  the 
jury  alone  to  say  what  the  truth  is  in  that  respect ;  that  a  ver- 
dict cannot  be  found  against  either  defendant  unless  such  de* 
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fendant  was  guilty  of  negligence,  and  that  negligence  is  lack 
•of  ordinary  care.  The  sum  and  substance  of  the  charge  is 
that,  notwithstanding  none  of  the  facts  necessary  to  charge 
the  defendant  company  with  negligence  has  been  proven,  and 
notwithstanding  that  the  failure  of  Rogers  to  notify  Williams 
does  not  render  it  liable,  still,  if  the  jury  find  the  company 
guilty  of  negligence  which  was  the  proximate  cause  of  the  in- 
jury the  jury  may  find  a  verdict  against  the  company.  What 
guide  the  jury  had  to  determine  what  act  or  omission  could 
be  called  negligence  under  this  charge  it  is  difficult  to  see. 
Apparently  they  were  given  liberty  to  pronounce  anything 
negligence  which  they  might  choose. 

However  this  may  be,  the  consideration  of  the  motions  to 
direct  a  verdict  for  the  defendants  and  for  judgment  non  ob- 
stante calls  for  general  discussion  of  the  law  applicable  to 
the  case  and  renders  it  imnecessary  to  pass  upon  the  correct- 
ness of  the  various  propositions  of  the  charge  in  detail.  When 
the  evidence  in  the  case  closed,  the  only  ground  upon  which 
liability  could  be  reasonably  claimed  against  either  defend- 
ant was  the  ground  that  the  turning  on  of  the  electric  cur- 
rent without  warning  constituted  actionable  negligence.  So^ 
far  as  the  defendant  lumber  company  was  concerned,  the  solu- 
tion of  this  question  depended  primarily  upon  the  question: 
whether  Rogers  was  a  vice-principal  or  a  co-employee  in  the 
performance  of  that  act. 

There  are  certain  duties  which  the  master  owes  to  his  em- 
ployees which  he  cannot  delegate.  These  are  the  duty  to  fur- 
nish a  reasonably  safe*  place  to  work,  considering  the  nature 
of  the  work  in  hand;  the  duty  to  furnish  reasonably  safe 
tools  and  appliances ;  the  duty  to  provide  reasonably  compe- 
tent and  careful  fellow-servants ;  and  the  duty  to  warn  an  em- 
ployee of  latent  dangers  in  the  work  which  the  employee  can- 
not, in  the  exercise  of  ordinary  care,  be  expected  to  ascer- 
tain. Portance  v.  Lehigh  Valley  Coal  Co.  101  Wis.  574,  77 
N.  W.  875 ;  Baumann  v.  C.  Reiss  Coal  Co.  118  Wis.  330,  95 
Vol.  124  —  22 
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N.  W.  139;  KlotUnsTci  v.  SJiores  L.  Co.  93  Wis.  417,  67 
N.  W.  934.  When  the  master  has  provided  a  safe  place,  safe 
tools,  competent  and  careful  co-employees,  and  has  given  suffi- 
cient warning  of  hidden  or  latent  dangers,  he  may  doubtless 
commit  to  the  employees  the  details  of  the  work,  including 
incidental  repairs  or  readjustment  of  machinery  made  nec- 
essary by  ordinary  prosecution  of  the  business,  and  which 
can  easily  be  made  by  the  employees  themselves  from  proper 
materials  furnished  by  the  master;  and  such  servants,  thus 
prosecuting  the  work  or  making  such  readjustment  or  inci- 
dental repairs,  become  fellow-servants,  whatever  their  rank, 
so  that  the  negligence  of  one  by  which  others  are  injured  is 
the  negligence  of  a  fellow-servant.  Cases  illustrative  of  this 
principle  are  numerous.  Van  den  Heuvel  v.  National  F.  Co, 
84  Wis.  636,  54  N.  W.  1016 ;  Dahlke  v.  Illinois  S.  Co.  100 
Wis.  431,  76  N.  W.  362 ;  Okonski  v.  Pennsylvania  &  0.  F. 
Co.  114  Wis.  448,  90  N.  W.  429 ;  Grams  v.  C.  Reiss  Coal 
Co.  125  Wis.  1,  102  N.  W.  586;  Wosbigian  v.  Washburn 
&  M.  Mfg.  Co.  167  Mass.  20,  44  N.  E.  1058 ;  Cregan  v. 
Marston,  126  N.  Y.  568. 

The  present  case  falls  within  this  principle  so  far  as  the 
defendant  company  is  concerned.  The  changing  of  the  arma- 
ture was  a  detail  of  the  business  which  might  properly  be  left 
to  the  employees  themselves.  In  making  this  change  and  test- 
ing the  operation  of  the  dynamo  after  the  change  was  made, 
Rogers  was  acting  as  a  fellow-servant,  and  for  any  negligence 
committed  by  him  ther-ein  the  master  was  not  liable ;  and  a 
verdict  should  have  been  directed. 

Whether  Rogers's  act  was  negligent  so  as  to  impose  lia- 
bility upon  himself,  and  whether  the  deceased  was  guilty  of 
contributory  negligence,  were  questions  for  the  jury  under 
proper  instructions. 

By  the  Court. — Judgment  reversed  upon  both  appeals,  and 
action  remanded  with  directions  to  enter  judgment  for  the 
defendant  lumlx?r  company,  and  to  award  a  new  trial  as  to 
the  defendant  Rogers. 
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Brehm,  Respondent,  vs.  United  States  Fidelity  &  Guar- 
anty Company,  imp.,  Appellant 

November  18,  1904— March  U,  1905. 

Ouardian  and  ward:  Cumulative  bond:  Discharge  of  suretieSy  when 
valid:  Liability:  Prior  conversion  of  moneys:  Failure  to  ac- 
count 

1.  Pursuant  to  an  order  of  the  county  court  the  guardian  of  an  in- 

competent person  gave  a  new  bond,  and  on  the  same  day  filed 
an  account  Thereupon  the  court  made  an  order  reciting  that 
the  new  bond  was  to  take  the  place  of  the  one  theretofore  given, 
allowing  the  account,  and  directing  that  the  old  bond  be  satis- 
fied and  the  sureties  and  principal  be  released  from  further 
liability  thereon.  Notice  was  not  given  as  provided  for  in  sec. 
3967,  Stats.  1898,  nor  was  there  any  examination  of  the  account 
as  prescribed  in  sec.  3972,  nor  any  compliance  with  sec.  4281  &. 
Held,  that  the  release  was  inefCectlve  and  that  the  new  bond 
was  merely  cumulative. 

2.  The  sureties  on  such  new  bond  were  liable,  in  accordance  with  its 

terms,  for  a  breach  thereof  by  failure  of  the  guardian  to  settle 
his  account  at  the  expiration  of  his  trust  and  to  "pay  and  de- 
liver all  the  property,  real  and  personal,  remainii^g  In  his  ' 
hands,  or  due  from  him  on  such  settlement," — even  though,  be- 
fore such  bond  was  given,  the  guardian  had  converted  moneys 
of  the  estate  to  his  own  use  and  had  given  himself  false  credits 
of  equal  amount  in  the  account  filed  and  approved  when  the 
new  bond  was  given. 

3.  The  attempt  of  a  guardian  to  loan  funds  of  his  ward  to  himself, 

and  the  giving  of  his  note  therefor,  cannot  be  considered  an  in- 
vestment of  the  trust  funds  or  lessen  his  liability  to  account 
therefor  as  guardian. 

Appeal  from  a  judgement  of  the  circuit  court  for  Sheboy- 
gan county :  Michael  Kirwan,  Circuit  Judge.    Affirmed. 

This  .action  was  commenced  February  13,  1902,  to  recover 
$10,469.56  upon  a  guardian's  bond  given  by  the  defendant 
Otto  Brehm  as  principal,  and  the  defendant  guaranty  com- 
pany as  surety,  January  5,  1899.  The  execution  of  the  bond 
and  liability  to  a  certain  amount  are  admitted,  but  it  is 
<;laimed  that  the  amount  of  the  recovery  is  excessive.     Issue 
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being  joined  and  trial  had,  at  the  close  of  the  trial  the  court 
found  as  matters  of  fact,  in  effect: 

(1)  That  September  29,  1896,  the  defendant  Otto  Brehm 
was  appointed  guardian  of  Jacob  Brehm,  an  incompetent  per- 
son, and  was  required  to  give  bond  in  the  sum  of  $30,000,. 
which  bond  was  given  by  Otto  with  sureties,  and  approved  bjr* 
the  county  court,  and  October  15,  1896,  letters  of  guardian- 
ship were  issued  thereon  to  Otto. 

(2)  That  December  14,  1896,  Otto,  as  such  guardian,  filed 
his  inventory  therein,  from  which  it  appeared  that  there  were 
notes  and  mortgages  belonging  to  Jacob  which  amounted  to 
the  appraised  value  of  $24,440.47,  cash  $237,  and  real  estate 
$1,000 ;  making  a  total  of  $25,677.47. 

(3)  That  December  10,  1897,  Otto,  as  such  guardian,  filed 
a  verified  account  in  the  county  court,  by  which  it  appeared 
that,  after  deducting  expenditures,  there  remained  in  his 
hands  notes  and  mortgages  amounting  to  $22,943,  balance 
on  hand  $1,551.07,  real  estate,  $1,000;  making  a  total  of 
$25,497.07. 

(5)  That  January  5,  1899,  pursuant  to  an  order  of  the 
county  court,  Otto  gave  to  the  said  Jacob  a  new  bond  in  the 
sum  of  $30,000,  signed  by  Otto  as  principal  and  the  defend- 
ant guaranty  company  as  surety,  containing  the  following: 

"The  condition  of  the  above  obligation  is  such,  that  where- 
as the  above-named  principal  obligor  has  been  appointed 
guardian  of  the  above-named  obligee,  incompetent:  Now, 
therefore,  if  the  said  Otto  Brehm  shall  make  a  true  inventory 
of  all  the  estate,  real  and  personal,  of  his  said  ward,  that 
shall  come  to  his  possession  or  knowledge,  and  turn  the  same 
into  the  county  court  of  the  proper  county  within  such  time^ 
as  the  judge  shaU  order,  and  shall  dispose  of  and  manage  all 
such  estate  according  to  law  and  for  the  best  interest  of  the 
ward,  and  faithfully  discharge  his  trust  in  relation  thereto 
and  also  in  relation  to  the  care  and  custody  of  the  ward,  and 
shall  render  an  account,  on  oath,  of  the  property,  real  and 
personal,  of  the  ward  in  his  hands,  and  all  proceeds  or  in- 
terest derived  therefrom,  and  of  the  management  and  dis- 
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position  of  the  same,  within  one  year  after  the  filing  of  his 
last  annual  report,  and  annually  thereafter,  and  at  such  other 
times  as  the  proper  court  shall  direct,  and  shall,  at  the  ex- 
piration of  such  trust,  settle  his  account  with  the  county 
court,  or  with  the  ward  if  he  shall  be  adjudged  competent,  or 
with  his  legal  representatives,  and  pay  and  deliver  all  the 
property,  real  and  personal,  remaining  in  his  hands,  or  due 
from  him  on  such  settlement,  to  the  person  or  persons  (entitle*  I 
thereto,  then  this  obligation  to  be  void;  otherwise  of  full 
force,  virtue,  and  effect." 

(4)  That  January  5, 1899,  and  after  such  execution  of  the 
new  bond.  Otto  filed  his  verified  account  in  the  county  court, 
in  which  he  was  charged  with  the  following  amoimts :  Per- 
sonal property  as  per  last  account,,  $24,433.82;  interest  re- 
ceived since  the  last  account,  $1,036;  real  estate  $1,000 — 
making  the  total  of  $26,469.82;  and  he  was  therein  credited 
with  numerous  items  in  the  aggregate  amount  of  $26,469.82. 

(6)  That  January  6, 1899,  the  county  court  made  an  order 
approving  of  such  new  bond  of  Otto,  and  filed  the  same  Janu- 
ary 6,  1899,  which  order,  among  other  things,  recited  that 
such  bond  was  "to  take  the  place  of  a  bond  heretofore  given 
by  the  said  Otto  Brehm  as  general  guardian,  and  upon  filing 
the  account  of  said  guardian  up  to  date,  which  account  is 
hereby  allowed  and  confirmed,  it  is  ordered  that  the  said  bond 
heretofore  given  by  the  said  Otto  Brehm  as  general  guardian, 
and  his  sureties,  be  satisfied,  and  that  the  sureties  on  said 
bond  and  the  principal  be  released  from  any  further  liability 
on  the  same."  Such  guardian's  account  was  not  examined  by 
the  county  court  at  its  next  regular  term  after  the  date  of 
order  or  of  the  filing  of  said  account,  nor  was  it  examined  by 
that  court  on  notice  to  the  ward  or  to  any  other  person,  nor 
was  a  guardian  ad  litem  appointed  for  the  ward  to  receive 
such  notice,  or  to  represent  the  ward  at  such  examination,  be- 
fore the  making  or  entry  of  such  order  of  January  6,  1899, 
notwithstanding  the  fact  that  said  account  on  its  face  showed 
a  loan  of  $5,500,  made  by  the  guardian  from  the  estate  to 
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himself  individually,  which  was  prima  facie  evidence  of  the 
conversion  of  that  sum  by  the  guardian. 

(7)  In  July,  1899,  Otto  absconded  without  any  new  ac- 
counting, and  his  whereabouts  since  has  been  unknown.  De- 
cember 12,  1899,  the  county  court,  pursuant  to  due  notice  of 
hearing,  revoked  the  guardianship  of  Otto  and  removed  him, 
and  by  the  same  order  the  plaintiff,  William  Brehm,  was  ap- 
pointed such  guardian  in  his  place,  and  letters  of  guardian- 
ship were  granted  to  him  January  11, 1900. 

(8)  After  hearing  and  on  November  24,  1900,  the  county 
court  adjudged  that  there  was  due  to  the  estate  of  Jacob  from 
Otto  $10,469.56,  with  interest  from  January  5,  1899,  and 
that  Otto  and  the  guaranty  company  were  liable  therefor,  and 
by  order  made  at  that  time  the  plaintiff  was  directed  to  bring 
an  action  to  recover  such  amount. 

(9)  On  May  1,  1901,  Jacob  died  testate,  and  his  will  was 
admitted  to  probate  June  25,  1901,  and  on  July  16, 1901,  the 
plaintiff  was  appointed  administrator  of  his  estate  with  the 
will  annexed,  and  his  bond  as  such  was  approved  August  23, 
1901,  and  letters  of  administration  thereupon  issued  to  him. 

(11)  Pending  an  appeal  therefrom  to  the  circuit  court,  and 
pursuant  to  a  stipulation  filed  on  January  20,  l€t02,  the 
county  court  ordered  this  action  to  be  brought  upon  the  bond 
of  January  5,  1899. 

(12)  In  the  account  of  January  5,  1899,  there  was  an  error 
in  favor  of  Jacob  of  $9.75,  which,  -when  taken  out,  left  a  bal- 
ance of  $26,002.46.  Plaintiff  received  as  such  administrator 
of  the  estate  notes  and  mortgages  amounting  to  $13,898, 
which  were  scheduled  in  Otto's  account  of  January  5,  1899 ; 
also  Meyer  note  and  mortgage,  upon  which  there  was  a  bal- 
ance due  of  $100  after  deducting  the  payment  to  Otto  of 
$300,  and  not  accounted  for.  The  plaintiff  also  received  and 
credited  to  Otto's  account  notes  and  mortgages  running  to 
Jacob  or  to  Otto  $1,280,  not  scheduled  in  his  account  of 
January  5,  1899 ;  also  real  estate  $1,000 — ^making  a  total  of 
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$16,278,  which,  when  deducted  from  the  $26,002.46,  leaves 
a  balance  of  $9,724.46,  with  interest  from  January  5,  1899, 
all  of  which  remains  unpaid. 

(13)  The  following  securities,  inclosed  in  a  package  of 
papers,  were  handed  to  the  attorney  for  the  plaintiff,  but  were 
never  accepted  by  the  plaintiff  as  part  of  the  estate  of  Jacob ; 
that  is  to  say:  (a)  Note  of  Herman  Brehm  for  $229,  dated 
October  26,  1897,  payable  to  Hugo  Brehm,  which  never  be- 
longed to  Jacob  Brehm,  deceased,  or  to  his  estate,  (b)  Note 
of  Grashom  for  $500,  dated  December  5,  1898,  payable  to 
Otto,  which  never  belonged  to  Jacob  or  to  his  estate,  (c)  Note 
of  Muller  for  $50,  dated  October  22, 1887,  due  one  year  after 
date,  payable  to  Jacob,  interest  paid  to  October  22,  1892, 
scheduled  in  the  inventory  of  Otto  as  guardian,  but  is  therein 
stated  to  be  uncollectible  and  is  appraised  as  worthless,  and 
was  not  charged  to  Otto  in  said  inventory,  but  was  fraudu- 
lently credited  to  him  as  an  asset  on  hand,  (d)  Note  of  Gib- 
lin,  dated  June  5,  1897,  for  $25,  not  included  in  either  of  the 
accounts  of  Otto,  and  is  not  collectible,  (e)  Note  of  Otto  for 
$1,000  to  Jacob,  dated  April  27,  1897,  payable  two  years 
after  date,  with  interest,  scheduled  in  Otto's  first  account 
but  not  in  his  last  account,  and  which  is  of  no  value,  (f )  Note 
of  Otto  to  Jacob  for  $1,200,  dated  May  6,  1899,  which  is  not 
collectible  and  is  of  no  value,  (g)  Note  of  Hugo  Brehm  to 
Otto  Brehm  for  $50,  dated  November  27,  1893,  payable  six 
months  after  date  to  Otto,  not  inventoried,  and  is  not  included 
in  either  account,  and  never  belonged  to  Jacob  or  to  his  estate, 
and  was  outlawed  when  the  plaintiff  was  appointed  as  Otto's 
successor,  and  is  not  collectible. 

(14)  The  following  items  in  Otto's  account  of  January  5, 
1899,  never  came  to  the  possession  of  the  plaintiff  in  any  ca- 
pacity: (a)  Otto's  note  and  mortgage  to  Jacob  for  $5,500, 
dated  January  5,  1899,  assigned  to  the  bank  June  5,  1899, 
as  collateral  security  for  the  payment  of  $3,000,  besides  in- 
terest; and  such  assignment  was  an  appropriation  thereof 
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by  Otto  to  his  own- use  and  benefit  for  the  payment  of  his  per- 
sonal debts,  (b)  Note  of  De  Wilde  and  Gagodnigg  for 
$2,000,  dated  June  6, 1898,  payable  to  Otto,  with  an  indorse- 
ment of  $600  and  interest  to  June  6,  1899.  The  note  was 
afterwards  transferred  by  Otto  to  the  Citizens'  Bank  of  She- 
lx)ygan,  and  was  afterwards  paid  to  the  bank  by  one  of  the 
signers,  and  none  of  the  money  received  thereon  has  ever 
come  to  the  hands  of  the  plaintiff  in  any  capacity.  Such 
transfer  of  the  note  by  Otto  was  an  appropriation  thereof  to 
his  own  individual  use.  (c)  Note  and  mortgage  given  by 
Eimermann  for  $2,500,  dated  May  29,  1896,  payable  to 
Jacob,  paid  to  defendant  Otto  March  16, 1899,  and  the  mort- 
gage was  satisfied  of  record  by  him,  and  he  has  not  ac- 
counted for  any  of  the  proceeds,  (d)  Cash  to  the  amount  of 
$436.21,  on  hand  January  5, 1899 — ^making  the  total  amount 
$9,935.26. 

(16)  At  the  time  of  executing  the  bond  of  January  5, 1899, 
there  was  no  petition  by  any  surety  on  the  first  bond  asking 
for  release  from  future  liability  thereon,  and  there  was  no 
order  by  the  court  to  show  cause  why  Otto,  as  such  guardian, 
should  not  be  required  to  account  and  the  sureties  on  the  first 
bond  be  released,  or  that  Otto,  as  such  guardian,  be  required 
to  give  a  new  bond ;  and  no  petition  or  order  to  show  cause  of 
any  kind  was  made  or  served  at  any  time  or  prior  to  the  giving 
of  the  new  bond,  as  required  by  sec.  42816,  Stats.  1898. 

(16)  The  summons  in  this  action  was  not  served  upon  the 
defendant  Otto. 

(17)  That  Otto,  as  such  guardian,  has  committed  the  fol- 
lowing breaches  of  the  bond  of  January  5,  1899,  upon  which 
this  action  is  brought:  (a)  He  did  not  dispose  of  and  manage 
all  of  the  estate  coming  to  his  hands  according  to  law  and  for 
the  best  interest  of  the  said  Jacob,  and  faithfully  discharge 
his  trust  in  relation  thereto;  but,  on  the  contrary,  by  making 
investments  on  insufficient  security  and  by  converting  money 


14]  JANUARY  TERM,  1905.  345 

Brehm  v.  U.  8.  fidelity  dc  GoaAnty  Ck>.  124  Wis.  339. 

and  property  of  the  estate  to  his  own  use,  wasted  the  said  es- 
tate to  the  damage  of  the  plaintiff,  (b)  He  failed  and  neg* 
lected  to  file  any  account  of  the  property,  real  and  personal, 
in  his  hands,  and  the  proceeds  and  interest  derived  therefrom, 
and  the  management  and  disposition  of  the  same,  within  one 
year  from  the  time  of  his  last  report,  January  5,  1899,  or  at 
any  time  thereafter,  (c)  He  failed,  upon  the  expiration  of 
the  trust,  December  12,  1899,  when  he  was  removed  from  his 
trust  as  guardian,  to  settle  his  account  with  the  county  court, 
or  with  the  plaintiff  as  guardian  of  Jacob  or  as  such  adminis- 
trator, and  has  failed  and  neglected  to  pay  over  and  deliver 
all  of  the  property,  real  and  personal,  then  remaining  in  his 
hands  or  due  from  him  to  the  plaintiff  as  such  guardian  or  as 
such  administrator,  and  he  has  ever  since  that  time  failed  and 
neglected  to  settle  his  account  with  the  county  court  or  the 
legal  representative  of  Jacob,  deceased. 

And  as  conclusions  of  law  thereupon  the  court  found  that 
by  reason  of  the  said  breaches  of  the  bond  and  the  waste  of 
said  property  and  the  failure  to  pay  over  and  deliver  all  of 
the  same  to  the  plaintiff,  the  plaintiff,  as  such  administrator, 
has  suffered  damage  to  the  amount  of  $9,724.46,  for  which 
amount  Otto,  and  the  guaranty  company  as  surety,  are  now 
indebted  to  the  plaintiff,  with  interest  thereon  from  January 
5,  1899 ;  that  the  plaintiff,  as  such  administrator,  is  entitled 
to  judgment  for  said  sum,  with  interest  thereon  from  Jan- 
uary 6,  1899,  against  the  defendants  Otto  and  the  guaranty 
company,  jointly  and  severally,  with  costs  and  disbursements 
of  this  action  to  be  taxed ;  and  judgment  was  ordered  to  be 
entered  accordingly.  From  the  judgment  so  entered  the  guar- 
anty company  appeals. 

For  the  appellant  there  were  briefs  by  Shnon  Oillen  and 
Winklerj  Flanders,  Smith,  Bottum  &  Fawsett,  and  oral  argu- 
ment by  /.  0.  Flanders. 

Francis  Williams,  for  the  respondent. 
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The  following  opinion  was  filed  January  10, 1905 : 

Cassoday,  C.  J.  1.  This  case  must  turn  upon  the  construc- 
tion and  effect  of  the  bond  of  January  5,  1899,  upon  which 
this  action  is  based.  The  conditions  of  the  bond  are  given  in 
full  in  the  foregoing  statement.  At  the  time  of  giving  the 
bond  the  statute  required  the  guardian  of  an  incompetent  per- 
son to  give  bond  in  like  manner  and  with  like  condition  as  pre- 
scribed with  respect  to  the  guardian  of  a  minor,  with  one  ex- 
ception not  relevant  here.  Sec.  3981,  Stats.  1898.  The  ref- 
erence therein  is  to  the  section  which  declares  that,  "before 
appointing  any  person  guardian  of  a  minor,  the  court  shall 
require  such  person  to  give  a  bond  to  the  minor''  as  therein 
directed  and  conditioned  as  therein  prescribed.  Sec.  3966, 
Stats.  1898.  As  stated  by  counsel  for  the  defendant,  the  con- 
ditions of  the  bond  here  in  question  are  in  the  terms  required 
by  that  section.  Counsel  contends  that  the  conditions  of  the 
bond  are  all  prospective,  and  in  support  of  such  contention 
cites  Holden  v.  Curry,  85  Wis.  504,  511,  55  K  W.  965,  967, 
where  Mr.  Justice  Pinney,  speaking  for  the  court,  said  that : 

"All  the  prescribed  conditions  of  the  bond  are  prospective, 
and  none  of  them  have  any  relation  to  what  has  occurred  in 
the  past.  The  bond  is  therefore  no  protection  or  security  to 
the  ward  for  any  interference  or  intermeddling  with  his  prop- 
erty by  his  guardian  before  he  was  appointed  such." 

As  stated  by  the  learned  trial  judge  in  a  carefully  prepared 
opinion — so  much  of  which  should  have  been  printed  in  the 
case  as  is  required  by  the  rule : 

"The  real  point  there  decided  in  this  regard  is  that  a  surety 
on  the  bond  of  a  guardian  is  not  liable  for  his  acts  of  inter- 
meddling with  the  ward's  estate  before  any  guardian  had  been 
appointed." 

The  question  of  "the  liability  of  a  surety  on  an  additional 
or  cumulative  bond  of  the  guardian"  was  not  there  involved, 
and  of  course  was  not  adjudicated.    In  the  case  at  bar  Otto 
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had  been  such  guardian  of  Jacob  for  more  than  two  years 
prior  to  the  giving  of  the  additional  bond  in  question.  In  re- 
gard to  the  giving  of  such  bonds  and  the  discharge  of  sureties 
on  bonds  previously  given,  the  statute  declares  that : 

"The  county  court  may,  at  any  time,  require  additional 
bonds  to  be  given  by  any  guardian  whenever  it  shall  deem  it 
necessary,  and  may  discharge  the  existing  sureties  from  future 
responsibility,  after  notice  given  as  such  court  may  direct,, 
when  it  shall  satisfactorily  appear  that  no  injury  can  result 
therefrom  to  those  interested  in  the  estate."  Sec.  3967,  Stats. 
1898. 

Here  it  affirmatively  appears  that  no  notice,  as  thus  pre- 
scribed, was  ever  given,  and  that  no  examination  of  the  guard- 
ian's account  was  ever  had,  as  prescribed  by  statute;  much 
less  that  it  was  made  to  appear  to  the  county  court,  satis- 
factorily, that  no  injury  could  result  from  the  discharge  of 
sureties  on  the  prior  bond  to  those  interested  in  the  estate. 
Sees.  3967,  3972,  Stats.  1898.  Under  a  similar  statute  it 
ivas  held  in  Michigan  that 

"the  discharge  of  a  surety  on  a  guardian's  bond  is  void  where 
it  is  made  without  notice  to  the  ward  or  his  next  of  kin,  and 
without  examination  of  the  guardian's  account,  but  merely  on 
the  verbal  application  of  the  surety  and  the  consent  of  the 
guardian."    Rice  v.  Wilson,  129  Mich.  520,  89  K.  W.  336. 

In  Clark  v.  Wilkinson,  59  Wis.  643,  545,  18  X.  W.  481,. 
cited  by  counsel  for  the  defendant,  the  question  of  the  liabil- 
ity of  a  surety  upon  such  additional  bond  was  involved,  but 
it  appeared  "affirmatively  that  there  had  been  no  waste  of  the 
trust  funds  by  the  guardian  at  the  time  the  defendant  became 
surety  in  the  bond."  59  Wis.  551  (18  IST.  W.  484).  So  the 
question  of  defalcation  prior  to  the  execution  of  the  bond  in 
that  suit  was  not  involved ;  but  Mr.  Justice  Tayxor,  speaking 
for  the  court,  there  said  that : 

"It  is  evident  to  us  that  the  surety  on  this  bnnd  is  not  only 
liable  for  the  failure  of  the  guardian  to  account  for  the 
moneys  received  by  him  as  guardian  after  the  bond  was  exe- 
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cut^d,  but  he  is  equally  liable  for  all  money  in  the  hands  of 
the  guardian  belonging  to  the  wards  at  the  time  the  bond  was 
executed."    59  Wis.  649  (18  N.  W.  483). 

It  is  claimed  by  counsel  for  the  defendant  that  sec.  3967 
was  supplemented  by  sec.  4,  ch.  335,  Laws  of  1897,  now  con- 
tained in  sec.  42816,  Stats.  1898.  That  section  expressly  au- 
thorized a  surety  on  a  guardian's  bond  or  his  representative 
to  apply  to  the  proper  court  by  petition  "to  be  relieved  from 
further  liability  as  such  surety*'  for  such  acts  of  the  guardian 
as  might  occur  "after  the  date  of  the  order  relieving"  him,  to 
be  granted,  as  therein  provided,  upon  an  order  to  show  cause 
why  the  guardian  should  not  account  and  give  a  new  bond  and 
the  surety  be  relieved  from  further  liability.  As  stated  in  the 
opinion  of  the  learned  trial  judge : 

"The  bond  in  suit  was  not  given  pursuant  to  sec.  42816. 
No  surely  on  the  first  bond  petitioned  the  court  to  be  released 
froni  future  liability  thereon;  nor  that  the  guardian  be  re- 
quired by  order  of  the  court  to  show  cause  why  he  should  not 
account  and  the  surety  be  relieved ;  nor  that  the  principal  be 
required  to  give  a  new  bond.  No  petition  whatever  was  made 
in  that  regard.  No  such  order  to  show  cause  was  made  or 
^en'ed.  No  account  was  rendered  in  obedience  to  such  order. 
No  new  bond  was  given  or  approved  pursuant  to  such  order 
nor  to  any  precedent  order  of  the  court.  No  former  surety 
was  released  pursuant  to  hearing  upon  such  petition  or  order 
to  show  cause.  Sec.  42816  was  not  complied  with  in  any  es- 
sential respect.  The  proceedings  taken  do  not  purport  to  have 
been  taken  under,  nor  to  have  had  any  reference  whatever  to, 
that  statute.  The  second  bond  makes  no  reference  to  that  stat- 
ute, and  contains  no  reference  to  or  recital  of  proceedings 
taken  thereunder.  The  order  of  January  5,  1899,  purporting 
to  release  the  former  sureties,  contains  no  such  reference  or 
recital." 

Prior  to  the  giving  of  the  bond  in  question  this  court  held 
that: 

"In  absence  of  express  statute  (such  as  now  exists  in  sec. 
42816,  Stats.  1898),  county  courts  have  no  power,  either  by 
taking  a  new  bond  or  otherwise,  to  discharge  sureties  from 
liability  for  either  past  or  prospective  misconduct  of  an  ex- 
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ecutor,  administrator,  or  trustee;  and  a  new  bond,  if  taken,. 
is  merely  cumulative."  Bichter  v.  Estate  of  Letby,  101  Wis. 
434,  441,  77  N.  W.  745.  To  the  same  effect,  Rudolf  v.  Ma- 
lone,  104  Wis.  470,  80  N.  W.  743. 

Since  no  steps  were  ever  taken  as  prescribed  by  statute  to- 
relieve  tlxe  sureties  or  to  discharge  Otto  as  principal  on  the 
original  bond,  it  is  obvious  that  the  bond  in  question  must  be 
regarded  as  an  additional  or  cumulative  bond,  as  mentioned 
in  the  statute.    Sec.  3967. 

It  is  conceded  that  the  defendant  company,  as  surety,  is  lia- 
ble for  the  failure  of  Otto,  as  such  guardian,  to  account  for 
all  moneys  and  property  received  by  him  as  such  guardian 
after  the  execution  of  the  bond ;  but  in  the  language  of  Mr. 
Justice  Tayxor  above  quoted,  the  defendant  company  "is 
equally  liable  for  all  money  in  the  hands  of  the  guardian  be- 
longing to  the  ward  at  the  time  the  bond  was  executed."  The 
bond  expressly  required  Otto,  as  such  guardian,  (1)  to  make 
a  true  inventory  of  all  the  estate  of  his  ward  coming  to  his 
possession  or  knowledge,  and  turn  the  same  into  the  county 
court  within  such  time  as  the  judge  should  order;  (2)  to  dis- 
pose of  and  manage  all  such  estate  according  to  law  and  for 
the  best  interest  of  the  ward,  and  faithfully  discharge  his 
trust  in  relation  thereto;  (3)  to  render  an  account,  on  oath, 
of  the  property  of  the  ward  in  his  hands,  and  all  proceeds  or 
interest  derived  therefrom,  and  of  the  management  and  dis- 
position of  the  same,  within  the  year  therein  stated,  and  at 
such  other  times  as  the  court  should  direct;  (4)  and  at  the 
expiration  of  his  trust  to  settle  his  account  as  therein  directed, 
and  to  "pay  and  deliver  all  the  property,  real  and  personal,, 
remaining  in  his  hands,  or  due  from  him  on  such  settlement, 
to  the  person  or  persons  entitled  thereto." 

2.  It  appears  that  in  his  account  of  January  5,  1899,  Otto 
did  not  make  a  true  inventory  of  the  estate,  but  gave  himself 
a  false  credit,  among  other  things,  of  a  note  dated  October  26, 
1897,  executed  by  Herman  Brehm,  payable  to  Hugo  Brehm, 
for  $229,  with  interest  at  five  per  cent.,  which  never  belonged 
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to  Jacob  or  his  estate;  also  a  note  dated  December  5,  1898, 
executed  by  Grashom  and  payable  to  Otto  for  $500,  with 
interest  at  five  per  cent.,  which  never  belonged  to  Jacob  or 
his  estate;  also  a  note  dated  October  22,  1887,  executed  by 
Muller  for  $50,  with  interest  at  eight  per  cent,  indorsed  paid 
to  October  22,  1892,  scheduled  as  uncollectible  and  worthless, 
and  not  charged  to  Otto,  but  fraudulently  credited  to  him. 
These  three  notes,  amounting  on  their  face  to  $779,  were  im- 
properly credited  to  Otto  in  his  account  of  January  5,  1899, 
and,  for  the  reasons  stated,  the  plaintiff  was  justified  in  re- 
fusing to  receive  them  as  part  of  the  estate  of  Jacob.  It  must 
1)0  presumed  that  the  $779  with  which  Otto  was  so  falsely 
credited  in  his  account  with  the  estate  was  either  intended 
as  the  equivalent  of  that  amount  of  money  in  the  hands  of 
Otto  at  the  time  of  executing  the  bond  of  January  5,  1899,  or 
that  he  had  previously  converted  the  same  to  his  own  use  from 
the  estate,  and  that  in  either  view  he  had  breached  the  bond 
by  failing  at  the  expiration  of  his  trust  to  settle  his  account 
as  therein  prescribed,  "and  pay  and  deliver  all  the  property, 
real  and  personal,  remaining  in  his  hands,  or  due  from  him 
on  such  settlement,"  as  therein  required.  Rudolf  v,  Malone, 
104  Wis.  470,  472,  80  N.  W.  743;  Eutson  v.  Jenson,  110 
Wis.  26,  85  N.  \Y.  G89 ;  Clioate  v.  Arrington,  116  Mass.  552 ; 
Bencliley  v.  Chapin,  10  Gush.  173;  Mattoon  v.  C owing ,  13 
Gray,  387;  15  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  119,  and 
cases  there  cited.  , 

3.  It  appears  that  the  note  and  mortgage  dated  January 
5,  1899,  executed  by  Otto,  and  payable  three  years  after  date 
to  Jacob,  for  $5,500,  with  interest  at  five  per  cent.,  never 
came  to  the  possession  of  the  plaintiff  in  any  capacity,  al- 
though it  was  credited  to  Otto  in  his  accoimt  of  January  5, 
1899,  but  was,  on  June  5,  1899,  assigned  by  Otto  to  the  bank 
as  collateral  security  for  the  payment  of  his  own  indebtedness 
to  the  amount  of  $3,000.  Such  attempt  of  Otto  to  loan  the 
funds  of  his  ward  to  himself  could  not  in  any  way  lessen  his 
liability,  as  such  guardian,  upon  the  bond  in  question,  nor 
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the  liability  of  his  surety  thereon.  Thus  it  has  recently  been 
held  by  this  court  that  "where  a  guardian  ostensibly  invested 
her  ward's  money  in  a  loan  to  herself,  giving  notes  and  mort- 
gages on  her  own  property  to  her  wards,  the  transaction  can- 
not be  treated  as  in  any  respect  an  investment  of  the  trust 
funds."  Hutson  v.  Jenson,  110  Wis.  26,  85  N.  W.  689.  The 
cases  above  cited  are  to  the  same  effect.  We  must  hold  that 
ui)on  Otto's  removal  as  such  guardian  he  was  bound,  as  pre 
scribed  in  the  bond,  to  fully  account  for  and  settle  for  that 
note  and  mortgage,  and  "to  pay  and  deliver"  the  amount 
thereof  as  "due  from  him  on  such  settlement,"  as  therein  pre- 
scribed. Having  failed  to  do  so,  the  defendant  company,  as 
his  surety,  is  answerable  therefor. 

4.  So  the  note  dated  June  6,  1898,  executed  by  De  Wilde 
and  Gagodnigg,  and  payable  two  years  after  date,  at  the  bank, 
to  the  order  of  Otto,  guardian  of  Jacob,  for  $2,000,  with  in- 
terest at  six  per  cent.,  never  came  to  the  possession  of  the 
plaintiff  in  any  capacity.  The  note  was  credited  to  Otto  in  his 
account  of  January  5,  1899,  as  $1,500,  and  it  appears  that 
-$500  of  the  principal  and  the  interest  to  June  6,  1899,  were 
paid  thereon  after  the  account  of  January  5,  1899,  but  none 
of  either  of  those  payments  ever  came  to  the  possession  of  the 
plaintiff  in  any  capacity.  The  note  was  afterwards  trans- 
ferred by  Otto  to  the  bank,  and  was  paid  to  the  bank  by  De 
Wilde  November  6,  1899.  The  facts  stated  in  respect  to  that 
note  show  that  the  same  was  appropriated  by  Otto  to  his  in- 
dividual use,  and  hence,  upon  the  principles  already  stated, 
constituted  a  breach  of  the  bond  for  which  Otto  and  the  de- 
fendant company  are  liable.  Other  liabilities  are  conceded 
by  counsel. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 

A  motion  for  a  rehearing  was  denied  March  14,  1905. 
Kebwin,  J.,  took  no  part 
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State  ex  eel.  Sha-w^lno  County,  Appellant,  vs.  Sexton, 
Town  Clerk,  Respondent. 

December  IS,  ISOi-r-March  14, 1905. 

Highways:  Toum-line  road:  Repair  of  bridge  by  county:  Liability  of 

town, 

1.  A  road  which  had  become  a  public  highway  by  user  and  working 

was  situated  as  near  the  town  line  as  the  nature  of  the  ground 
would  permit  and,  together  with  a  bridge  thereon,  had  been 
kept  In  repair  by  the  adjacent  towns  Jointly  for  a  number  of 
years.  In  a  proceeding  to  compel  one  of  the  towns  to  collect  by 
tax  a  portion  of  the  expense  incurred  by  the  county  in  rebuild- 
ing such  bridge,  allegations  of  the  above  facts  are  held  sufficient 
to  show  that  the  repair  and  maintenance  of  the  bridge  deyolved 
upon  said  towns,  without  an  allegation  that  the  requisite  steps 
were  taken  under  sees.  1272,  1273,  Stats.  1898,  to  lay  out  the 
highway  as  a  town-line  road. 

2.  To  give  a  county  Jurisdiction,  under  sec.  1319,  Stats.  1898,  to  aid 

towns  in  the  repair  and  construction  of  bridges,  the  conditions 
prescribed  by  that  section  must  be  fulfilled  by  the  towns;  and 
where  two  towns  are  Jointly  liable  for  the  maintenance  of  a 
bridge,  it  seems  that  their  concurrent  action  Is  necessary  to  give 
the  county  Jurisdiction. 

3.  Sec.  1311,  Stats.  1898,  authorizing  counties  to  repair  state  or 

county  roads  under  certain  circumstances,  has  no  application  to 
other  roads. 

4.  In  order  that  a  county  may  charge  a  town,  under  sec.  1338,  Stats. 

1898,  with  the  cost  of  repairing  a  bridge,  there  must  be  a  com- 
pliance with  the  essential  requirements  of  that  section;  and  in 
a  mandamus  proceeding  to  compel  the  town  to  insert  the  claim 
In  the  tax  roll  the  petition  of  the  county  should  show  what  the 
decision  was  from  which  an  appeal  was  taken  by  the  freehold- 
ers; what  steps  were  taken  to  perfect  the  appeal;  that  the  com- 
mittee of  the  county  board  made  the  required  examination  and 
determination  as  to  repairs;  that  the  chairman  of  the  board 
caused  the  repairs  to  be  made;  and,  where  two  towns  were 
chargeable  with  the  cost  of  the  repairs  under  sec.  1273,  Stats. 
1898,  that  such  cost  had  been  apportioned  between  them  as  pro- 
vided in  that  section. 

Appeal  from  an  order  and  a  judgment  of  the  circuit  court 
for  Portage  county:  Chas.  M.  Webb,  Circuit  Judge.  Af- 
firmed. 
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This  is  an  action,  brought  on  behalf  of  the  county  of  Shaw- 
ano,  to  compel  the  town  clerk  of  the  town  of  Waukechon  to 
insert  in  the  town  tax  roll  a  portion  of  the  cost  of  rebuilding 
a  bridge  over  the  Wolf  river,  on  an  allied  town-line  road  be- 
tween the  towns  of  Belle  Plaine  and  Waukechon  in  the  county 
of  Shawano.  It  is  alleged  and  stated  that  for  a  period  of 
nearly  fifty  years  there  has  existed  a  public  highway  on  the 
range  line  between  section  1  of  the  town  of  Belle  Plaine  and 
section  6  of  the  town  of  Waukechon,  and  that  for  many  years 
a  bridge  has  existed  across  the  Wolf  river,  either  at  the  point 
where  the  range  line  intersects  the  river,  or  at  a  point  about 
forty  rods  northwest  of  this  place.  It  is  further  alleged  that 
the  first  bridge  constructed  over  the  river  was  at  the  place 
where  the  present  bridge  is  situated,  and  that  after  its  de- 
struction another  was  built  on  the  range  line ;  that  this  one 
existed  for  about  eight  years,  until  its  destruction  about  1870 ; 
that  the  present  bridge  was  built  at  the  narrow  point  of  the 
river  about  forty  rods  northwest  from  the  point  where  the 
former  bridge  on  the  range  line  was  situated ;  that  the  bridge 
is  a  part  of  the  town-line  road,  situated  as  near  the  town  line 
as  the  nature  of  the  ground  will  permit ;  that  it  was  main- 
tained  by  the  towns  jointly  until,  as  alleged,  the  county  board 
of  Shawano  county  adopted  this  road,  including  the  bridge,  as; 
a  county  road.  The  road  and  bridge  were  maintained  by  the- 
county  of  Shawano  until  1892,  when  the  county  board  of  su- 
pervisors passed  resolutions  declaring  that  the  road  and  bridge 
should  revert  to  the  towns.  By  the  terms  of  these  resolutions 
the  road  and  the  bridges  thereon  in  each  town  were  to  revert 
to  the  control  of  the  respective  towns.  Notice  of  this  action 
was  given  to  the  respective  towns.  The  county  of  Shawa/no 
has  neither  appropriated  money  for  nor  repaired  this  highway 
since  this  action  was  taken.  On  June  14,  1899,  the  county 
board  of  supervisors  adopted  another  resolution,  which,  in 
terms,  declared  that  all  county  roads  then  existing  should  re* 
vert  to  the  towns  and  villages  in  which  they  lay. 
Vol.  124  — 23 
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From  the  year  1892  to  the  year  1900  the  road  in  question 
was  kept  in  repair  by  the  towns  of  Belle  Plaine  and  Wauke- 
chon  jointly.  It  is  alleged  that  in  the  year  1900  this  bridge 
was  out  of  repair  and  dangerous  to  travel,  which  necessitated 
its  being  closed  up  as  a  part  of  the  public  highway.  It  is  fur- 
ther averred  that  the  town  authorities  of  the  town  of  Wauke- 
chon  refused  to  have  anything  to  do  with  the  rebuilding  and 
repair  of  the  bridge,  by  refusing  and  neglecting  to  call  a  spe- 
cial meeting  of  the  town,  on  the  petition  of  twelve  resident 
freeholders  of  the  town,  for  the  purpose  of  raising  money  to 
rebuild  it;  that  the  electors  of  the  town  at  the  annual  town 
meeting  took  no  steps  toward  repairing  the  bridge;  and  that 
the  town  authorities  of  Belle  Plaine  also  refused  to  rebuild 
or  repair  the  bridge  unless  the  town  of  Waukechon  pay  part 
of  the  cost 

A  further  averment  is  that  an  appeal  was  taken  from  the 
refusal  of  the  towns  to  aid  in  the  repairing  of  the  bridge  to 
the  county  board,  by  fifteen  freeholders,  by  serving  notice  on 
the  chairmen  of  the  towns.  It  is  also  stated  that  a  written  no- 
tice was  served  by  six  freeholders  of  the  county,  giving  notice 
of  the«neglect  of  the  towns  to  keep  the  bridge  in  a  proper  state 
of  repair,  and  that  the  county  clerk  thereupon  duly  notified 
the  town  chairmen  of  the  two  towns  to  repair  the  bridge  with- 
in thirty  days  from  May  30,  1901,  and  that,  upon  their  neg- 
lect to  repair  within  thirty  days,  the  repairs  would  be  made  by 
the  county  and  the  expense  thereof  would  be  charged  to  the 
towns ;  that  a  committee  of  three  of  the  county  board  was  ap- 
pointed to  examine  the  bridge  and  determine  the  need  of  re- 
pairing or  rebuilding ;  and  that  it  was  found  that  the  bridge 
should  be  rebuilt. 

It  is  also  alleged  that  the  town  of  Belle  Plaine  petitioned 
the  county  for  aid  in  the  rebuilding  of  the  bridge,  and  took 
immediate  steps  to  raise  money  to  pay  its  part  (one  fourth) 
of  the  cost;  that  the  town  of  Waukechon  neglected  and  re- 
fused to  raise  any  money  or  to  do  anything  towards  the  re- 
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building  or  repairing  of  the  bridge ;  that  the  chairman  of  the 
comity  board  and  a  committee  thereof,  in  conjunction  with  the 
town  officers  of  the  town,  of  Belle  Plaine,  rebuilt  the  bridge ; 
that  the  county  of  Shawano  paid  one  half  of  the  cost  and  the 
town  of  Belle  Plaine  one  quarter  of  the  cost ;  that  the  other 
quarter  of  the  cost,  which  amounted  to  $1,353.33,  was  charged 
by  the  county  to  the  town  of  Waukechon,  with  directions  to 
insert  this  amount  in  the  tax  roll  for  the  year  1902 ;  that  the 
town  clerk  of  Waukechon  refused  and  neglected  to  insert  this 
«um  of  $1,353.33  in  the  town  tax  roll ;  that  at  the  next  meet- 
ing of  the  county  board  a  penalty  of  twenty-five  per  Cent,  was 
added  to  this  amount,  and  the  county  clerk  was  instructed  to 
certify  this  amount  to  the  town  clerk  to  be  inserted  in  the  tax 
roll  for  the  year  1903 ;  that  the  town  clerk  again  refused  and 
neglected  to  insert  the  amount  in  the  tax  roll  of  the  town ; 
and  that  the  amount  so  certified  to  the  town  clerk,  with  the 
tax  raised  by  the  town,  does  not  exceed  the  statutory  or  con- 
stitutional limitation. 

This  action  is  brought  to  compel  the  clerk  of  the  town  of 
Waukechon  to  insert  this  amoimt  in  the  tax  roll  of  the  town. 
The  defendant's  demurrer  to  the  petition  was  sustained,  and 
judgment  was  entered  dismissing  the  petition  and  the  alter- 
native writ  of  mandamus.  This  is  an  appeal  from  the  order 
and  judgment  of  the  court  sustaining  such  demurrer  and  dis- 
missing the  petition  and  alternative  writ  of  mandamus, 

F.  A.  Eherlein,  attorney,  and  If.  G,  Eherlein,  of  counsel, 
for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Wigman,  Martin 
S  Martin,  and  oral  argument  by  P.  H.  Martin, 

The  following  opinion  was  filed  January  10,  1905 : 

SrEBECKER,  J.  The  defendant  demurred  to  the  petition 
upon  several  grounds,  but  submitted  argument  on  the  general 
demurrer  only,  suggesting  that  it  is  desired  to  test  the  suffi- 
ciency of  the  grounds  upon  which  relief  is  sought  by  assum- 
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ing  that  it  is  the  duty  either  of  the  town  of  Belle  Plaine  alone, 
or  of  the  towns  of  Belle  Plaine  and  Waukechon  jointly,  to 
keep  this  bridge  in  the  proper  state  of  repair  for  public  travel. 
We  shall  therefore  confine  ourselves  to  the  sole  question,  Does 
the  petition,  under  such  assumption,  allege  facts  sufficient  to 
constitute  a  cause  of  action  for  the  relief  demandtied  ? 

The  contention  is  made  that  it  is  not  shown  that  the  road 
in  question  is  a  town-line  road.  True,  there  is  no  allegation 
that  the  requisite  steps  under  sees.  1272,  1273,  Stats.  1898, 
were  taken  to  lay  out  this  highway  as  a  town-line  road.  It  is, 
however,  alleged  that  the  highway  has  by  user  and  working 
become  a  public  highway,  and  that  it  is  situated  as  near  the 
town  line  as  the  nature  of  the  ground  will  permit,  thus  giving 
it  the  location  of  a  town-line  road.  Under  the  provision  of 
sec.  1273  which  declares  that  any  bridge  on  such  highway 
which  ^Tias  not  been  assigned  to  either  of  the  adjacent  towns, 
shall  be  repaired  and  maintained  by  such  towns  and  the  cost 
of  repairs  and  maintenance  shall  be  paid  by  them  in  propor- 
tion to  the  valuation  of  the  property  therein  as  equalized  by 
the  coimty  board  or  boards  at  the  last  equalization,"  it  de- 
volved upon  the  adjoining  towns  to  repair  and  maintain  the 
bridge.  It  is  also  alleged  that  the  towns  kept  this  road  in  re- 
pair jointly  from  1892  to  1900.  Under  these  circumstances 
the  allegation  must  be  held  sufficient  to  charge,  if  the  road  re- 
verted under  the  resolution  of  the  county  board  (which  ques- 
tion we  do  not  decide),  that  the  repair  and  maintenance  of 
this  bridge  devolved  upon  these  towns. 

The  town  of  Waukechon  asserts  that,  if  the  duty  to  repair 
and  maintain  this  bridge  jointly  with  the  town  of  Belle 
Plaine  fell  upon  it,  no  grounds  are  alleged  rendering  it  liable 
for  the  amount  charged  against  it  by  the  county.  The  peti- 
tion states  that  the  town  of  Belle  Plaine  asked  to  have  the 
bridge  built  by  county  aid,  as  provided  by  sec.  1319,  Stats. 
1898,  but  this  proceeding  wholly  failed,  for  none  of  the  nec- 
essary conditions  prescribed  by  this  section  to  give  the  county 
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jurisdiction  to  extend  aid  to  towns  in  the  repair  and  construc- 
tion of  bridges  were  fulfilled  by  the  towns ;  nor  is  any  way 
suggested  by  which  this  object  could  be  accomplished  without 
the  concurrent  action  of  the  two  towns  liable  for  its  main- 
tenance. 

The  authority  conferred  upon  counties  to  repair  certain 
roads,  under  sec.  1311,  Stats.  1898,  is  also  claimed  to  support 
the  claim.  This  section  clearly  cannot  be  relied  upon,  for  by 
it  counties  are  given  authority,  upon  certain  conditions,  to 
open  and  repair  state  and  county  roads  in  cases  where  towns, 
cities,  or  villagea  neglect  or  refuse  to  open  or  repair  them  as 
required  by  law.  It  is  not  shown,  nor  does  relator,  the  county, 
or  the  defendant  in  this  action  claim,  that  this  is  a  state  or 
coimty  road,  to  be  kept  in  repair  by  the  towns  through  which 
it  passes ;  hence  no  grounds  exist  for  recovery  under  the  pro- 
visions of  this  section. 

The  only  statutory  provision  under  which  the  county  can  as- 
sert any  right  to  the  relief  demanded  is  sec.  1338,  which  pro- 
vides, in  effect,  that  if  any  town,  either  by  its  proper  officers 
or  a  majority  vote  of  its  electors  voting  on  such  question,  shall 
refuse  to  repair  any  public  highway  or  bridge  in  such  town, 
any  fifteen  freeholders  may  appeal  from  such  decision  to  the 
county  board,  and  thereupon  the  county  board  shall  examine 
such  highway  or  bridge,  and,  if  they  shall  determine  that  it 
ought  to  be  repaired,  the  chairman  of  the  county  board  shall 
cause  it  to  be  repaired,  and  keep  an  accurate  account  of  the 
expense  thereof,  which,  when  audited  and  allowed  by  the 
county,  shall  be  charged  to  such  town  and  added  to  the  next 
county  tax  apportioned  thereto  and  collected  therewith.  The 
petition  is  fatally  wanting  in  several  respects  to  me^t  the  con- 
ditions of  this  statute  as  the  basis  for  the  county's  claim.  It 
does  not  appear  that  any  action  or  vote  was  ever  taken  by  the 
town  officers  or  its  electors  at  a  town  meeting  in  reference  to 
repairing  or  rebuilding  this  bridge;  and,  again,  it  is  not  al- 
leged from  what  decisions,  if  any,  an  appeal  was  taken,  nor 
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what  steps  were  actually  taken  to  perfect  such  an  appeal. 
While  it  is  alleged  that  the  county  board  appointed  a  com- 
mittee of  three  of  its  members  to  examine  the  bridge  for  the 
purpose  of  determining  whether  it  needed  repairs,  it  does  not 
appear  that  this  committee  made  the  required  examination 
and  determination  that  the  bridge  ought  to  be  repaired.  An- 
other condition  of  the  statute  is  that,  if  repairs  are  decided  to 
be  undertaken  by  the  county,  the  chairman  of  the  county 
board  shall  cause  them  to  be  made,  and  shall  keep  an  accurate 
account  of  the  expense  thereof,  which  shall  be  audited  by  the 
coimty  board ;  while  the  petition  states  that  the  rebuilding  of 
the  bridge  was  in  charge  of,  and  carried  out  conjointly  by, 
the  chairman  of  the  county  board,  its  committee,  and  the 
town  board  of  the  town  of  Belle  Plaine.  This  is  clearly  no 
compliance  with  the  essential  requirements  of  this  statute. 
Nor  is  it  anywhere  alleged  that  the  amoimt  sought  to  be  col- 
lected as  expense  for  restoring  this  bridge  from  the  town  of 
Waukechon  is  apportioned  between  it  and  the  town  of  Belle 
Plaine  in  proportion  to  the  valuation  of  the  property  in  these 
towns,  as  equalized  by  the  county  board  at  its  last  equaliza- 
tion. The  failure  to  comply  with  all  of  these  statutory  re- 
quirements and  provisions  in  attempting  to  charge  the  to^a> 
of  Waukechon  with  a  portion  of  the  cost  of  restoring  this 
bridge  is  fatal  to  this  action. 

We  are  of  the  opinion  that  the  trial  court  ruled  correctly  in 
holding  that  Shawano  county  had  no  jurisdiction  to  levy  the 
tax  in  question,  and  that  the  judgment  dismissing  the  peti- 
tion and  the  alternative  writ  of  mandamus  was  properly 
awarded,  with  costs.  . 

By  the  Court, — The  order  and  judgment  are  affirmed. 

A  motion  for  a  rehearing  was  denied  March  14, 1905. 
Kebwiit,  J.,  took  no  part. 
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HuBEB,  Eespondent,  vs^  Stabk  and  another,  Appellants. 

December  U,  1904— March  U*  ^905. 

Adjoining  landowners:  Projection  of  eaves  over  1)0undary  line:  Con- 
tinuing trespass:  Remedies:  License:  Revocation:  Discharge  of 
rainfall  on  land  of  another, 

1.  An  encroachment  by  one  person  into  the  domain  of  another,  that 

other  not  being  prejudiced  in  the  occupancy  of  his  land  up  to 
the  boundary  line  between  the  two,  as  for  example  by  such 
person  projecting  the  eaves  of  his  building  over  the  boundary 
line,  is  remediable  at  the  suit  of  such  other  to  enjoin  as  a  con- 
tinuous trespass. 

2.  It  is  no  ground  for  mitigation  of  damages  caused  to  the  property 

of  one  person  by  a  trespass  thereon  that  if  such  property  had 
been  in  a  good  state  of  repair  the  wrongful  Invasion  would  not 
have  damaged  it. 

3.  If  one  person  without  consideration  verbally  grants  the  use  of 

his  land  to  another,  regardless  of  whether  when  the  permission 
is  given  the  parties  contemplate  that  the  privilege  will  be  per- 
manent, and  whether  such  other  enters  upon  the  land  and  ex- 
pends money  thereon  to  facilitate  the  enjoyment  of  such  privi- 
lege, the  transaction  creates  only  a  mere  license  revocable  at 
the  pleasure  of  such  person. 
4  "No  one  has  a  right,  by  an  artiflciai  structure  of  any  kind  upon 
his  'Own  land,  to  cause  the  water  which  falls  and  accumulates 
thereon  in  rain  or  snow  to  be  discharged  upon  the  land  of  an 
adjacent  proprietor.  Such  an  erection,  if  it  occasions  the  water 
to  flow  either  in  the  form  of  a  current  or  stream,  or  only  in 
drops,  works  a  violation  of  the  adjoining  proprietor's  right  of 
property,  and  cannot  be  Justified,  unless  a  right  is  shown  by 
express  grant  or  by  prescription." 
[Syllabus  by  Mabshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
county:  E.  Eay  Stevens,  Circuit  Judge.     Affirmed. 

The  facts  as  found  by  the  trial  court,  within  the  issues 
made  by  the  pleadings,  were  as  follows : 

Plaintiff  and  defendant  during  the  time  stated  in  the  com- 
plaint, and  at  the  time  of  the  trial,  were  owners  of  adjoining 
buildings.     The  partition  wall  was  partly  on  the  premises  of 
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each.  Up  to  the  summer  of  1902  such  wall  extended  above 
plaintiflPs  roof  upwards  of  ten  feet  and  above  defendants 
roof  upwards  of  two  feet,  and  the  construction  was  such  that 
the  water  from  the  latter's  building  flowed  therefrom  to  his 
own  ground.  During  such  smnmer  he  constructed  on  the  rear 
portion  of  his  building,  extending  some  twenty-five  feet  to- 
wards the  front  thereof,  an  addition  called  a  rigging  loft.  In 
so  doing  it  became  necessary  to  take  down  the  wall  above  the 
old  Toof  from  the  front  of  the  building  back  to  the  space  cov- 
ered by  the  new  construction.  He  did  so  and  extended  his 
roof  over  the  wall  on  plaintiff's  side  so  that  water  deposited 
on  the  former's  roof  necessarily  flowed  onto  the  premises  of 
the  pkintiff.  For  the  purpose  of  controlling  the  manner  of 
such  flow  defendant  attached  a  trough  to  the  partition  wall 
near  the  top  thereof  and  on  plaintiff's  side,  extending  the 
same  back  to  the  aforesaid  new  construction  and  connecting  it 
at  that  point  with  a  pipe  conductor  extending  along  on  plaint- 
iff's side  of  such  wall  to  the  rear  thereof  and  thence  to  the 
ground,  thereby  causing  the  water  to  flow  from  the  former's 
roof  in  a  body  to  the  premises  of  the  plaintiff  at  the  foot  of 
such  pipe.  Plaintiff  verbally  consented  to  that  arrangement 
when  the  trough  and  connections  were  erected.  In  construct- 
ing the  rigging  loft  it  became  essential  to  close  up  a  chimney 
located  in  the  partition  wall,  which  plaintiff  had  a  right  to 
have  permanently  maintained.  To  that  end  it  was  mutually 
agreed  between  tjie  parties  that  defendant  might  close  up  the 
chimney  on  condition  of  his  building  a  new  one  at  a  place 
agreed  upon  for  the  joint  use  of  the  parties,  which  was  done. 
By  reason  of  the  arrangement  aforesaid  for  conducting  the 
water  from  defendant's  roof  to  the  ground,  water  at  times 
flowed  from  his  roof  in  such  volume  as  to  overload  the  trough 
or  it  flowed  oyer  the  same  and  fell  upon  plaintiff's  roof.  Occa- 
sionally the  trough  filled  up  with  ice,  causing  water  to  flow 
upon  plaintiff's  roof,  and  in  consequence  ice  formed  thereon. . 
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By  reason  of  the  insufficiency  of  the  arrangement  water  from 
defendant's  roof  injured  plaintiffs  building  to  a  considerable 
extent  November  24,  1902,  plaintiff  notified  defendant  to 
discontinue  such  arrangement,  to  remove  the  trough  and  its 
connections  from  the  wall,  and  to  so  control  the  flow  of  water 
from  his  building  as  to  prevent  the  same  from  going  on  to  the 
premises  of  the  plaintiff.  He  neglected  to  comply  with  such 
request  and  thereupon  this  action  was  brought.  Plaintiff  was 
injured  by  reason  of  water  flowing  from  defendant's  roof  to 
his  in  the  manner  aforesaid,  in  the  sum  of  $50  subsequent  to 
the  24th  day  of  November  aforesaid. 

On  such  facts  the  court  held  that  the  only  right  which  de- 
fendant had  to  permit  the  water  from  his  building  to  flow  on 
to  plaintiff's  premises,  and  to  maintain  a  trough  and  its  con- 
nections to  carry  the  water  to  the  ground  in  the  manner  stated, 
was  a  license  revocable  at  the  plaintiff's  pleasure;  that  the  no- 
tice' to  remove  the  trough  and  connections  and  to  cease  allow- 
ing the  water  to  flow  from  defendant's  building  to  that  of  the 
plaintiff  and  on  to  the  latter's  premises  was  a  revocation  of 
such  license ;  that  the  maintenance  of  the  trough  and  its  con- 
nections and  permitting  the  water  to  flow  from  defendant's 
roof  to  that  of  plaintiff  was  a  continuous  trespass,  which 
plaintiff  was  entitled  to  have  abated;  that  plaintiff  was  en- 
titled to  have  judgment  accordingly,  and  enjoining  defendant 
from  further  maintaining  the  trough  and  its  connections,  and 
from  further  permitting  the  water  to  flow  from  his  building 
to  the  premises  of  the  plaintiff,  and  judgment  requiring  de- 
fendant to  restore  plaintiff's  building  to  its  former  condition 
by  removing  therefrom  the  said  trough  and  its  connections, 
and  for  $50  damages  and  costs.  Judgment  was  so  rendered, 
from  which  this  appeal  was  taken. 

Daniel  H.  Orady,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Fowler  &  Mc- 
Namara,  and  oral  argument  by  C.  ^Y.  Fowler. 
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The  following  opinion  was  filed  January  10,  1905 : 

Marshall,  J.  Coiinsers  first  contention  is  that  respond- 
ent should  have  sued  in  ejectment  and  that,  as  proper  objec- 
tions were  made  and  exceptions  to  rulings  saved  to  present 
that  question  here,  a  reversal  should  be  granted  for  failure  to 
invoke  the  proper  jurisdiction. 

Whether  the  invasion  by  one  of  the  domain  of  another  by 
that  one  projecting  the  eaves  of  his  building  over  the  prem- 
ises of  such  other,  or  by  any  intrusion  into  the  latter's  do- 
main, as  by  projecting  a  foundation  stone  beyond  the  bound- 
ary, such  other  being  in  no  wise  disturbed  in  the  occupancy 
of  his  own  land  up  to  such  boundary,  is  remediable  in  equity 
to  compel  a  discontinuance  thereof,  or  by  an  action  for  dam- 
ages as  for  a  trespass,  has  been  solved  in  the  affirmative  in 
some  jurisdictions  (Aiken  v.  Benedict j  39  Barb.  400 ;  Vroo- 
man  v.  JacTcsonj  6  Hun,  326 ;  Meyer  v.  Meizler,  51  Cal.  142 ; 
Orove  V.  Fort  Wayne,  45  Ind.  429),  and  in  the  negative  in 
others  (^Sherry  v.  Freckin^g,  4  Duer,  452;  Murphy  v.  Bolger, 
60  Vt.  723,  15  Atl.  365).  It  seems  that  the  conflict  created 
in  respect  to  the  matter  in  the  New  York  court  at  an  early 
date  is  yet  unsolved.  Leprell  v.  Klcinsclimidt,  112  K".  Y. 
364,  19  N.  E.  812.  Probably  it  is  true,  as  said  in  10  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.)  531,  the  weight  of  authority  is 
in  favor  of  the  remedy  in  ejectment,  but  this  state  is  com- 
mitted to  the  doctrine  that  if,  notwithstanding  the  encroach- 
ment, the  owner  of  the  premises  invaded  really  occupies  up 
to  his  boundary  line,  the  proper  action  to  redress  the  inter- 
ference is  one  for  damages,  or  to  abate  the  aggression  as  a 
continuing  nuisance.  McCourt  v.  Eckstein,  22  Wis.  153; 
Zander  v.  Valentine  Blatz-  B.  Co.  95  Wis.  162,  70  N.  W. 
164;  Rahn  v.  MilwauJcee  E.  R.  &  L.  Co.  103  Wis.  467,  79 
N.  W.  747 ;  Rasch  v.  Noth,  99  Wis.  285,  74  X.  W.  820.  That, 
it  would  seem,  would  rule  this  case,  if  the  proposition  as  to 
the  precise  facts  were  new,  but  it  was  seemingly  so  held  in 
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Bosch  V.  Noth,  supra.  That  was  a  case  of  overhanging  eaves^ 
and  judgment  in  ejectment  was  reversed  upon  the  ground  that 
the  action  should  have  been  in  equity  to  abate  a  nuisance,  or 
for  damages  for  trespajss.  In  Rahn  v.  MUwauhee  E.  B.  & 
L.  Co.,  supra,  a  similar  invasion  was  held  to  satisfy  the  rule 
as  to  the  use  of  equity  jurisdiction  to  abate  a  continuing  tres- 
pass. 

Exceptions  are  urged  to  several  findings  of  fact  as  con- 
trary to  the  clear  preponderance  of  the  evidence.  It  does  not 
seem  advisable  to  discuss  the  evidence  for  the  purpose  of  dem- 
onstrating the  correctness  of  our  conclusion  in  regard  thereto. 
As  we  read  the  record,  there  is  ample -evidence  to  warrant  the 
findings.  Counsel  view  some  of  them  from  a  radically  wrong 
standpoint.  It  is  said  that  appellant  justified  under  an  oral 
agreement  and  the  court  found  such  agreement  as  pleaded, 
and  so  should  have  decided  that  all  interferences  complained 
of  were  covered  by  the  consideration  acquired  by  respondent 
in  respect  to  the  new  chimney.  We  are  unable  to  find  that 
the  court  decided  that  the  agreement  was  made  as  pleaded. 
On  the  contrary,  the  decision  is  to  the  effect  that  there  was 
no  consideration  passing  between  the  parties,  except  as  re- 
gards the  chimney.  The  same  infirmity  appears  in  counsel's 
criticism  of  the  court's  assessment  of  damages.  This  inquiry 
is  made:  The  court  having  found  the  agreement  as  alleged, 
'Tiow  could  damages  be  possibly  assessed  for  injuries  nat- 
urally caused  in  the  execution  of  it  ?"  That  is  based  on  the 
false  assumption  as  to  the  decision  upholding  the  agreement 
pleaded.  Again,  it  is  said,  plaintiff's  roof  was  out  of  repair, 
else  no  damage  would  have  been  caused  thereby  from  the 
source  complained  of.  Manifestly,  it  is  no  ground  for  miti- 
gation of  damages  caused  to  the  property  of  one  person  by  « 
trespass  thereon  that  if  such  property  had  been  in  a  good  state 
of  repair  the  wrongful  invasion  would  not  have  damaged  it. 
Some  other  criticisms  of  the  findings  made  by  the  learned 
counsel  might  be  referred  to,  which  in  our  view  furnish  as. 
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little  ground  for  disturbing  the  judgment  as  those  we  have 
instanced. 

It  is  insisted  that  the  conclusion  of  law  that  appellant  had 
no  better  right  to  erect  and  maintain  the  eave  trough  than  a 
mere  license  is  wrong,  because  there  was  something  more  than 
such  a  right  involved,  in  that  the  privilege  was  granted  in  ex- 
change for  a  consideration,  possession  was  taken  of  respond- 
ent's property,  so  far  as  necessary,  to  enjoy  such  privilege, 
and  it  was  expected  that  it  would  be  permanent  The  premise 
assumed,  that  there  was  a  consideration  given  for  the  privi- 
lege, is  untenable,  as  we  have  seen.  It  follows  that  the  as- 
signment of  error  based  on  such  premise  is  likewise  untenable. 

It  is  further  contended  that,  conceding  the  facts  as  to  the 
agreement  between  the  parties  being  as  found  by  the  court 
as  respondent  views  such  finding,  the  indications  are  that  it 
was  supposed  at  the  time  the  agreement  was  made  that  the 
privilege  granted  to  appellant  would  continue  indefinitely,  and 
changes  were  made  in  the  buildings  in  harmony  therewith,  in 
which  circumstances  the  privilege  is  more  in  the  character  of 
an  easement  than  a  mere  license,  and  therefore  was  not  rev- 
ocable at  the  pleasure  of  the  grantor,  Morrill  v.  Machman, 
24  Mich.  279,  being  referred  to.  That  case  has  no  analogy 
to  the  one  in  hand.  The  privilege  there  involved  was  orally 
granted  upon  the  promise  of  an  annual  money  consideration- 
It  was  said  that  if  the  agreement  had  been  put  in  writing  the 
result  would  have  been  a  tenancy,  and  since  it  was  not  it  was 
good  as  a  lease  from  year  to  year.  The  inference  plainly  is 
that  the  controlling  feature  in  the  case  was  the  consideration 
agreed  to  be  paid.  True,  it  was  suggested  that  the  attitude 
of  the  parties  was  such  as  to  indicate  a  mutual  understanding 
that  the  privilege  would  be  permanent,  but  it  seems  plain  such 
feature  of  itself  would  not  turn  a  license  into  an  easement  or 
a  lease.  We  should  take  note  in  passing  that  in  Thoemke  v. 
Fiedler,  91  Wis.  38G,  64  N.  W.  1030,  Mr.  Justice  Newman, 
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speaking  for  the  court,  in  discussing  the  question  of  whether 
a  parol  license  of  the  sort  under  consideration  can  be  enforced 
in  equity,  used  an  expression  quite  similar  to  that  above  re- 
ferred to  and  in  a  way  that  might  give  rise  to  the  belief  that 
the  duration  of  a  mere  license  as  viewed  by  the  parties  there- 
to at  the  time  of  the  creation  thereof  would,  or  might,  control 
as  to  whether  it  is  revocable  at  the  pleasure  of  the  licensor  or 
not.    This  is  the  expression  to  which  we  refer: 

"The  case  is  entirely  bare  of  evidence  showing  whether 
such  privilege  was  intended  to  be  perpetual  or  limited  in  dura- 
tion." 

That  was  a  mere  passing  remark.  Probably  the  effect  there- 
.  of,  as  it  might  be  viewed  apart  from  the  general  principle 
which  ruled  the  case,  was  not  appreciated.  Certainly,  whether 
at  the  inception  of  a  mere  license  to  one  to  enjoy  some  privi- 
lege in  the  land  of  another  the  parties  thereto  assume  or  agree- 
that  it  shall  be  permanent  does  not  affect  its  revocability. 

The  true  rule  is  that  a  mere  verbal  permission  by  one  to» 
use  the  land,  to  some  extent,  of  another,  no  consideration 
being  paid  therefor,  though  that  other,  on  the  faith  thereof, 
enters  upon  such  land  and  makes  valuable  improvements 
thereon  to  enable  him  to  enjoy  such  permission,  conveys  no 
interest  in  the  land  and  no  right  which,  as  to  acts  done  by 
him  after  his  privilege  shall  have  been  revoked,  can  be  suc- 
cessfully asserted,  defensibly  or  otherwise,  as  against  the 
owner  of  the  premises.  Thoemke  v.  Fiedler,  91  Wis.  386,. 
64  N.  W.  1030 ;  Fryer  v.  Warns,  29  Wis.  611 ;  Tanner  v. 
Volentine,  75  111.  624;  French  v.  Owen,  2  Wis.  250;  Clute 
V.  Carr,  20  Wis.  531 ;  Duinneen  v.  Rich,  22  Wis.  550. 

The  further  point  is  made  that  a  license  is  a  full  defense 
to  all  acts  done  pursuant  thereto.  We  fail  to  find  anything 
in  the  decision  of  the  trial  court  not  in  harmony  with  that 
principle.  The  acts  for  which  the  redress  was  sought,  and 
granted,  are  those  committed  after  the  license  was  revoked. 
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The  next  point  made  is  that  the  judgment  erroneously  en- 
joined appellant  absolutely  from  allowing  water  from  his 
Toof  to  flow  on  to  the  building  or  premises  of  the  respondent. 
Whether  one  has  any  right  whatever  to  turn  water  accumu- 
lated on  his  building  on  to  the  premises  of  another,  either  in 
a  stream  or  through  a  spout,  or  in  drops,  the  modem  autliori- 
ties  are  not  in  harmony.  This  court  does  not  appear  to  have 
heretofore  spoken  decisively  on  the  question.  In  some  juris- 
dictions it  is  held  that  one  so  turning  water  on  to  the  prem- 
ises of  another  is  responsible  for  actionable  wrongdoing  only 
if  he  acts  negligently  to  the  damage  of  his  neighbor.  Under- 
wood V.  Waldron,  33  Mich.  239 ;  Barry  v.  Peterson^  48  Mich. 
263,  12  N.  W.  181 ;  Hazeltine  v.  Edgmand,  35  Kan.  202,  10 
Pac.  644;  Armstrong  v.  Luco,  102  Cal.  272,  36  Pac.  674. 
Elsewhere  the  rule  is  that  one  property  owner  is  entitled  to 
absolute  immunity  from  having  water  cast  upon  his  prem- 
ises from  the  adjoining  building  own^  by  his  neighbor.  In 
those  cases,  while  the  gist  of  the  actions  for  violating  such 
right  is  negligence,  it  is  held  that  the  wrong  does  not  consist 
in  allowing  tlie  water  accumulating  on  the  premises  of  one 
to  be  cast  on  to  the  adjoining  premises  negligently,  but  in  al- 
lowing it,  at  least  with  knowledge  of  the  facts,  to  be  so  cast 
at  all.  Martin  v,  Simpson,  6  Allen,  102 ;  Tanner  v,  Volen- 
tlne,  snpra;  Fitzpatrkh  v,  Welch,  174  Mass.  486,  55  N.  E. 
178 ;  Shipley  v.  Fifty  Associates,  106  Mass.  194,  198 ;  Jutte 
c,  Hughes,  07  N.  Y.  267,  272. 

In  the  last  case  cited  the  trial  court  instructed  the  jury  that 
''if  the  water  did  come  from  the  defendant's  yard  and  he  did 
everything  which  was  popsilile,  under  the  circumstances,  and 
practicable  in  the  way  of  drainage  to  carry  it  off  from  the 
premises,  he  was  not  liable."  The  facts  were  that  defendant 
paved  his  yard  so  th«t  the  water  falling  thereon,  which  came 
from  the  building  or  otherwise,  flowed  over  such  pavement  on 
to  the  premises  of  the  plaintiff.  The  instruction  w^as  con- 
demned on  appeal,  the  record  showing  that  the  circumstances 
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referred  to  were  in  part  created  by  the  defendant  and  nat- 
urally caused  the  water  that  fell  on  his  premises  to  flow  onto 
those  of  his  neighbor,  the  court  remarking : 

'TETe  was  bound  to  take  care  of  such  water  as  fell  and  ac- 
cumulated upon  his  own  premises,  and  to  prevent  its  causing 
any  injury  to  the  property  of  the  plaintiff.  It  matters  not 
that  defendant  did  all  that  he  reasonably  could  to  take  the 
water  off,  if  he  suffered  it  improperly  to  increase  on  his  own 
premises,  and  so  as  to  flow  onto  the  plaintiff's  premises." 

In  Martin  v.  Simpson,  supra,  Bigelow,  C.  J.,  speaking 
on  the  same  subject,  said: 

"No  one  has  a  right,  by  an  artificial  structure  of  any  kind 
upon  his  own  land,  to  cause  the  water  which  falls  and  accumu- 
lates thereon  in  rain  or  snow  to  be  discharged  upon  the  land 
of  an  adjacent  proprietor.  Such  an  erection,  if  it  occasions 
the  water  to  flow,  either  in  the  form  of  a  current  or  stream,  • 
or  only  in  drops,  works  a  violation  of  the  adjoining  proprie- 
tor's right  of  property,  and  cannot  be  justified,  unless  a  right 
is  shown  by  express  grant  or  by  prescription." 

Such  doctrine  seems  much  more  consonant  witli  the  com- 
mon-law rights  of  property  than  that  of  the  Michigan  court, 
which  seems  to  be  to  the  effect  that  there  must  be,  in  the 
nature  of  things,  a  sort  of  neighborly  exchange  of  privileges 
l)etween  the  owners  of  adjoining  buildings,  permitting  each, 
if  he  acts  with  due  care,  to  use  the  premises  of  the  other  as  a 
dumping  place  for  the  water  accumulating  upon  his  own 
building. 

The  right  of  eavesdrip  which  one  may  possess  in  the  land 
of  his  neighbor  is  an  interest  in  realty, — an  easement,  and 
hence  does  not  exist  in  any  case  as  a  mere  appurtenance.  It 
is  a  property  right  which  must  be  acquired  like  any  other  in- 
terest in  land — the  stillicidium  as  regards  the  fall  of  water 
in  drops  and  flumen  as  to  flow  of  water  in  a  stream  from  a 
spout  or  gutter,  as  the  subject  is  treated  in  the  civil  law.  The 
ancient  rule  on  the  subject,  which  cannot  well  be  ignored  with- 
out judicially  taking  property  of  one  person  and  conferring 
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it  on  another  without  compensation,  is  stated  by  Mr.  Wash- 
bum  thus: 

"For  one  to  construct  the  roof  of  his  house  in  such  a  man- 
ner as  to  discharge  the  water  falling  thereon  in  rain,  upon 
the  land  of  an  adjacent  proprietor,  is  a  violation  of  the  right 
of  such  proprietor,  if  done  without  his  consent,  and  this  con- 
sent must  be  evidenced  by  express  grant  or  prescription.  .  .  . 
The  mode  in  which  this  injury  may  be  occasioned  may  be  by 
extending  the  roof  of  such  building  beyond  the  line  of  separa- 
tion between  the  two  estates,  or  by  so  constructing  it  as  to 
throw  the  water  falling  thereon,  by  its  own  impulse  and  direc- 
tion, across  the  line,  and  thereby  causing  it  to  be  dischai^ed 
upon  the  estate  of  the  adjacent  landowner."  Washburn,  Ease- 
ments, *390. 

It  is  strenuously  contended  that  a  licensor  cannot  upon  re- 
voking the  license  rightly  compel  the  licensee  to  restore  the 
original  condition  of  the  premises.  If  counsel  speak  only  of 
restoration  to  the  extent  of  merely  terminating  the  trespass 
caused  by  adversely  exercising  the  license  after  its  revoca- 
tion, he  is  manifestly  wrong.  That  is  all  the  mandatory  part 
of  the  judgment  is  designed  to  accomplish  in  this  case..  It 
does  not  require  the  restoration  of  any  structure,  but  merely 
requires  appellant  to  cease  trespassing  upon  respondent's 
premises  by  discontinuing  the  eave  spout  and  its  connections 
and  cease  permitting  the  water  to  flow  from  his  roof  on  the 
respondent's  premises. 

Some  other  suggestions  are  made  by  appellant's  counsel, 
but  they  either  are  quite  unimportant  or  are  so  fully  covered 
by  what  has  been  said  that  we  will  forego  further  discussion 
of  the  case. 

By  the  Court. — The  judgment  is  affirmed. 

A  motion  for  a  rehearing,  and  for  a  modification  of  the 
judgment  with  respect  to  the  removal  of  structures  and  res- 
toration of  plaintiffs  building,  was  denied  March  14,  1905. 

Kerwin,  J.,  took  no  part. 
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Emeeson  and  another,  Respondents,  vs.  Nash  and  others, 

Appellants. 

February  1— March  14,  1005. 

(1-13)  Pleading:  Liberal  construction:  Demurrer:  Indeflniteness : 
Joinder  of  causes:  "Same  transaction,"^  **Sam^  subject  of  ac- 
tion:** Primary  rights,  (14)  Contract  to  obtain  options  on  land: 
Performance:  Waiver. 

1.  "In  the  construction  of  a  pleading  for  the  purpose  of  determin- 

ing its  effect  its  allegations  shall  be  liberally  construed,  with  a 
view  to  substantial  Justice  between  the  parties."  Sec.  2668, 
Stats.  1898. 

2.  "The  court  shall,  in  every  stage  of  an  action,  disregard  any  error 

or  defect  in  the  pleadings  or  proceedings  which  shall  not  aftect 
the  substantial  rights  of  the  adverse  party."  Sec.  2829,  Stats. 
1898. 

3.  Applying  the  foregoing  to  a  pleading  on  demurrer  thereto  every 

reasonable  intendment  and  presumption  is  to  be  made  in  favor 
thereof  for  the  purpose  of  supporting  it.  All  unfavorable  con- 
structions are  to  be  deemed  subordinate  to  those  which  are  rea- 
sonably otherwise,  and  all  essentials  are  to  be  regarded  as 
sufficiently  stated  which  can  by  reasonable  construction  and  in- 
ference be  discovered  in  the  language  used. 

4.  A  pleading  is  never  to  be  condemned  on  demurrer  for  mere  In- 

definiteness  or  uncertainty.  The  proper  remedy  therefor  is  a. 
motion  to  make  it  more  definite  and  certain. 
6.  The  terms  of  sec.  2647,  Stats.  1898,  ''The  plaintifC  may  unite  in 
the  same  complaint  several  causes  of  action,  whether  they  be- 
such  as  were  formerly  denominated  legal  or  equitable,  or  both^ 
where  they  arise  out  of  the  same  transaction  or  transactions, 
connected  with  the  same  subject  of  action,"  should  be  liberally 
construed  according  to  the  rule  as  to  remedial  laws. 

6.  To  constitute  a  cause  of  action  there  must  be  a  right  possessed 

by  one  or  more  persons  and  a  violation  thereof  by  another  or 
others.  The  basic  element  is  commonly  called  a  "primary 
right" 

7.  The  "primary  right"  spoken  of  is  not  the  transaction  of  the  stat- 

ute.   That  is  distinct  from  the  immediate  elements  of  the  cause- 
of  action,  since  the  latter  arise  out  of  the  former. 

8.  A  circumstance  in  which  two  or  more  persons  are  concerned, 

involving  two  or  more  remediable  rights,  constitutes  the  point 
of  unity  at  which  several  possible  causes  of  action  may  unite. 
Vol.  124  —  24 
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Two  or  more  causes  of  action  may  arise  therefrom  by  violations 
of  two  or  more  of  such  rights,  each  right  being  primary  in  the 
sense  that  when  violated  the  two  essential  elements  of  a  cause 
of  action  constituting  a  wrong  to  be  remedied  exist. 
9.  When  several  such  violated  primary  rights  have  such  proximate 
relation  to  a  major  circumstance  that  it  may  reasonably  be  said 
that  in  the  regular  course  of  events  the  latter  is  the  source  of 
the  former,  then  several  causes  of  action  arise  out  of  such  cir- 
cumstance, within  the  meaning  of  the  statute,  and  such  circum- 
stance is  the  transaction  of  the  statute. 

10.  Any  event  in  which  two  or  more  persons  are  actors,  involving 

a  right  which  may  presently,  or  by  what  may  proximately  occur 
in  respect  thereto,  be  violated,  creating  an  actionable  wrong, 
is  a  transaction  within  the  meaning  of  the  statute.  All  such 
wrongs,  which  in  the  regular  course  of  events  through  the 
rights  violated  have  such  proximate  relation  to  that  transac- 
tion that  it  may  be  legitimately  said  they  arise  out  of  it,  are 
redressible  in  one  action  regardless  of  the  form  of  the  remedy 
requisite  as  to  each,  providing  they  affect  all  the  parties  and 
do  not  require  different  places  of  trial. 

11.  The  term  "transactions  connected  with  the  same  subject  of  ac- 

tion" refers  to  a  different  situation  than  "causes  of  action  aris- 
ing out  of  the  same  transaction."  The  former  applies  generally, 
if  not  exclusively,  to  matters  which  might  constitute  a  source 
of  independent  causes  of  action,  yet  is  so  germane  to  the  pri- 
mary matter,  the  suit  being  in  equity,  as  to  be  regarded  really 
a  part  thereof. 

12.  The  term  "primary  right"  used  as  a  designation  of  that  which, 

when  violated,  will  constitute  a  ground  for  Judicial  redress, 
may  in  an  equitable  action  include  other  rights  which  are  also 
primary  in  the  sejise  that  they  might  constitute  separate 
grounds  of  complaint,  but  which  by  reason  of  their  relation 
to  the  dominant  purpose  of  the  suit  are  deemed  to  be  embodied 
therein. 

13.  When  a  contract  between  two  or  more  persons  on  one  side  and 

two  or  more  persons  on  the  other  creates  a  situation  involving 
presently  or  proxim^ately  separate  rights  upon  one  side,  each 
of  which,  with  a  violation  thereof  by  the  other  side,  would  con- 
stitute a  complete  ground  of  complaint  for  Judicial  redress,  the 
Initial  circumstance, — ^the  making  of  the  contract, — is  a  "trans- 
action," within  the  meaning  of  the  statute,  and  such  grounds 
of  complaint,  should  they  arise,  would  be  separate  "causes  of 
action  arising  out  of  the  same  transaction,"  within  the  mean- 
ing of  the  statute. 

14.  If  a  person  contracts  with  another  to  obtain  options  for  that 
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other  to  purchase  real  estate  in  case  he  shall  upon  examination 
thereof  elect  to  do  so,  and  such  person  pursuant  to  his  obliga- 
tion negotiates  with  a  third  person  to  obtain  such  an  option 
and  thereby  brings  to  such  other's  attention  the  subject  of  the 
transaction  in  aid  of  enabling  him  to  obtain  the  land  if  he  de- 
sires to  do  so,  and  before  a  formal  option  shall  have  been 
obtained  such  other  concludes  to  make  the  purchase  and  does 
so,  he  thereby  becomes  liable  to  such  person  as  upon  a  full  per- 
formance of  his  agreement. 
rSyllabus  by  Mabshall,  J.] 

Appeals  from  orders  of  the  circuit  court  for  Ashland 
colmtj :  John  K.  Parish,  Circuit  Judge.     Affirmed. 

The  following  is  tlie  substance  of  those  parLs  of  the  com- 
plaint necessary  to  be  examined  in  deciding  the  questions 
raised  by  the  appeal : 

(1)  February  5,  1901,  plaintiffs,  by  an  agreement  in  writ- 
ing wdth  defendants  TJiomas  E,  Nash  and  Guy  Nash,  which 
which  will  be  denominated  hereafter  the  original  contract, 
bound  themselves  to  convey  to  said  defendants,  at  their  op- 
tion, on  or  before  April  15,  1901,  certain  specified  lands  in 
Ashland  county,  Wisconsin,  at  $5  per  acre  cash,  the  seller  to 
furnish  complete  abstracts  of  title  before  sale. 

(2)  Plaintiffs  therein  also  agreed  to  use  their  best  ability 
to  obtain  for  such  defendants  all  lands  in  townships  40>  and 
41,  ranges  3  and  4,  and  the  west  one-half  of  range  2  west,  in 
Ashland,  Sawyer,  and  Price  counties,  on  wliich  the  former 
had  options,  which  the  latter  should  elect  to  buy  at  the  net 
option  price,  or  such  better  terms  as  could  be  secured  of  the 
owTiers,  plus  five  per  cent,  to  be  paid  said  plaintiffs  for  their 
ser\'ices  and  expenses ;  and  further  agreed  to  use  their  best  en- 
deavors to  obtain  the  necessary  extensions  of  such  options  to 
enable  said  defendants  to  inspect  the  lands,  and  to  procure 
abstracts  of  such  lands  without  expense  to  the  defendants; 
copies  of  w^hich  options  were  attached  to  the  contract  and 
marked  "A,"  "B,"  "D,"  and  "E." 

(3)  Plaintiffs  further  therein  agreed  to  serve  the  said  de- 
fendants to  the  best  of  their  ability  for  two  years,  if  neces- 
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sary,  in  procuring  options  in  their  names,  for  the  benefit  of 
and  on  the  best  terms  obtainable  for  said  defendants,  on  all 
other  lands  in  towns  41  and  42,  in  ranges  3  and  4,  and  the 
west  half  of  range  2  west  in  Ashland  county ;  the  north  two- 
thirds  of  town  40,  ranges  3  and  4  west  in  Sawyer  county ;  the 
north  two-thirds  of  town  40  of  the  west  half  of  range  2  west 
in  Price  county ;  said  defendants  to  pay  five  per  cent  commis- 
sion on  the  purchase  price  of  all  lands  w^hich  they  should 
elect  to  accept.  Such  price  to  include  cost  of  procuring  orig^ 
inal  and  tax  titles  when  both  were  required,  the  cost  of  legal 
services  and  court  and  officers'  fees  to  be  borne  by  said  defend- 
ants where  the  plaintiffs  should  be  unable  to  get  the  vendors 
to  bear  the  same. 

(4)  Jime  15,  1901,  the  time  for  said  defendants  to  elect 
under  the  options  was  extended  to  September  1,  1901. 

(5)  Before  September  1, 1901,  the  price  for  the  lands  men- 
tioned in  paragraph  1  was  reduced  to  $4.60  per  acre. 

(6)  About  September  1,  1901,  said  defendants  elected  to 
take  said  lands  mentioned,  and  a  binding  contract  in  respect 
thereto  was  made. 

(7)  Thereafter  and  before  September  26,  1901,  said  de- 
fendants assigned  to  defendants  James  B.  Nash  and  William 
F.  Vilas  a  one-half  interest  in  the  completed  contract  afore- 
said, so  that  it  subsisted  between  plaintiffs  on  one  side  and 
all  of  the  defendants  herein  on  the  other. 

(8)  About  September  26,  1901,  to  correct  errors  in  the 
original  contract  and  enlarge  its  scope,  plaintiffs  and  defend- 
ants made  articles  of  agreement  which  thereafter  with  said 
contract  as  corrected  constituted  and  were  treated  as  one  entire 
agreement 

(9)  By  the  first  of  said  articles  it  was  provided  that  the 
completed  contract  of  purchase  should  embrace  certain  speci- 
fied lands  in  town  41,  ranges  2  and  3  west,  and  town  42, 
range  2  west 

(10)  Therein  by  the  second  article  it  was  agreed  by  the 
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plaintiffs  to  sell  and  convey  by  deed  with  full  covenants  to 
said  defendants,  if  the  latter  should  so  elect  within  ninety 
days,  at  $3.50  per  acre,  the  seller  to  furnish  abstracts  of  title, 
certain  specified  lands  in  Ashland  county,  Wisconsin. 

(11)  Therein  by  the  third  article  plaintiflFs  agreed  for 
$2.50  per  acre  to  sell  and  convey  to  said  defendants,  by  deed 
with  full  covenants,  and  to  furnish  abstracts  of  title,  if  the 
latter  should  so  elect  within  ninety  days,  certain  specified 
lands  in  Ashland  county,  Wisconsin. 

(12)  Therein  by  the  fourth  article  plaintiffs  agreed  to 
likewise  sell  and  convey  to  defendants,  if  they  should  elect 
within  ninety  days,  certain  lands  in  township  41,  range  4  in 
Ashland  county,  Wisconsin,  at  $90  per  forty,  subject  to  taxes 
of  1898,  1899,  and  1900,  and  to  furnish  abstracts  of  title  at 
the  expense  of  said  defendants. 

(13)  Therein  by  the  fifth  article  it  was  stipulated  that  the 
second,  third,  and  fourth  articles  should  be  deemed  independ- 
ent agreements,  and  so  far  as  defendants  should  elect  to  buy 
lands  mentioned  in  any  of  such  articles,  they  should  pay  in 
addition  to  the  price  per  acre  agreed  upon,  and  at  the  time  of 
the  payment  thereof,  five  per  cent,  as  additional  consideration. 

(15)  Said  articles  of  agreement  acknowledged  payment  of 
$7,500  on  lands  in  article  1,  and  $26,600  on  lands  that  might 
be  taken  under,  any  of  the  articles,  any  excess  over  the  pur- 
chase price  for  lands  taken  to  be  repaid  with  interest  from 
the  date  of  the  advancement. 

(16  and  18)  It  was  further  agreed  in  such  articles  that 
plaintiff  should  by  such  lawful  means  as  might  be  necessary 
procure  the  title  to  be  vested  in  defendants  to  all  lands  men- 
tioned in  article  1. 

(17)  In  order  to  comply  with  that  obligation  and  to  secure 
performance  of  all  agreements  and  covenants  on  their  part, 
plaintiffs  agreed  to  and  did  deliver  to  defendants  their  deeds 
of  conveyance  with  full  covenants  covering  certain  specified 
lands. 
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(19)  Plaintiffs  further  agreed  in  such  articles  to  likewise 
deliver  deeds  of  lands  mentioned  in  the  fourth  of  said  articles 
within  ten  days  after  procuring  title  thereto. 

(20)  It  was  therein  further  agreed  as  to  the  deeds  so  de- 
livered as  security  that  the  acceptance  thereof  should  not  be 
deemed  an  exercise  of  the  option  to  purchase  lands  described 
therein,  but  that  upon  the  exercise  of  such  option  said  deeds 
should  be  deemed  absolute. 

(21)  It  was  therein  further  agreed  that  so  fast  as  the  title 
to  lands  mentioned  in  the  first  article  should  be  perfected  in 
said  defendants,  the  stipulated  price  therefor  should  be 
deemed  paid  out  of  the  money  advanced  by  the  defendants  as 
aforesaid,  and  that  when  the  entire  advancement  of  $34,100 
should  thus  have  become  applied,  including  the  application 
of  any  part  to  lands  described  in  articles  2,  3,  and  4,  if  de- 
fendants should  have  elected  to  buy  any  of  such  lands,  then 
there  should  become  due  plaintiffs,  as  fast  as  they  should  per- 
fect title  to  more  of  said  lands  described  in  said  first  article, 
the  like  ratable  price  as  agreed  upon,  the  same  to  be  paid  as 
the  same  should  become  due,  subject,  however,  to  the  perform- 
ance of  all  plaintiffs'  agreements  contained  in  said  articles, 
as  security  for  which  defendants  were  privileged  to  retain  a 
reasonable  amount  thereof. 

(22)  Plaintiffs  therein  further  agreed  to  .perfect  title  in 
said  defendants  to  the  lands  mentioned  in  the  first  article  as 
speedily  as  possible,  and  that  if  any  were  not  so  treated  within 
two  years,  the  rights  of  parties  should  be  adjusted  and  any 
sum  due  from  one  side  to  the  other  be  paid. 

(23)  It  was  therein  further  agreed  that  upon  a  settlement 
being  made  between  the  parties  at  any  time,  plaintiffs  hav- 
ing fully  performed  their  obligations  and  defendants  elected 
not  to  exercise  their  option  as  to  any  of  the  lands  conveyed 
to  them  as  security,  the  same  should  be  reconveyed. 

(24)  It  was  therein  further  agreed  that  if  defendants 
elected  to  buy  any  of  the  lands  mentioned  in  the  second,  third, 
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or  fourth  of  such  articles  they  should  be  liable  for  the  taxes 
thereon  of  1901. 

(25)  November  18,  1901,  defendants  duly  elected  to  pur- 
chase the  lands  mentioned  in  articles  2  and  3,  and  the  prior 
deeds  thereof  to  them  thereupon  became  absolute.  About  De- 
cember 20,  1901,  all  agreements  in  respect  thereto  on  plaint- 
iffs' part  were  fully  performed,  whereupon  the  purchase  price 
of  the  lands  according  to  the  contract,  being  $2,000  and  five 
per  cent,  additional,  became  due  to  them. 

(26)  About  December  20,  1901,  said  defendants  duly 
elected  to  purchase  the  lands  described  in  the  fourth  article. 
On  January  10,  1902,  plaintiffs  fully  performed  all  their 
obligations  in  respect  thereto,  whereupon  there  became  due 
to  them  under  said  articles  $1,800,  and  five  per  cent,  thereof 
and  of  the  $278.18  taxes  paid  by  defendants,  and  $17.50, 
cost  of  abstract;  in  all  $1,921.41. 

(27)  Plaintiffs  performed  all  their  obligations  under  the 
written  contract  and  articles,  and  caused  'to  be  vested  in  de- 
fendants, prior  to  January  15,  1902,  title  to  all  lands  men- 
tioned in  article  1,  except  320  acres. 

(28)  About  January  15,  1902,  plaintiffs  furnished  defend- 
ants abstracts  of  title  showing  the  facts  last  alleged. 

(29)  By  reason  of  such  facts  there  became  due  to  plaintiffs 
by  January  15,  1902,  for  lands  mentioned  in  article  1, 
$52,464.25. 

(30)  About  the  date  last  mentioned  defendants  refused  to 
pay  any  further  sum  on  any  of  the  lands,  but  induced  plaint- 
iffs to  believe  that  if  they  would  obtain  a  judgment  quieting 
title  as  to  certain  alleged  adverse  claims,  which  did  not  exist 
in  fact,  they  would  fully  perform  their  part. 

(31)  By  reason  of  such  inducement,  plaintiffs,  by  due 
course  of  law,  obtained  a  judgment  as  to  such  alleged  adverse 
claims,  and  obtained  quitclaim  deeds  as  to  some  of  them. 

(32)  About  April  24,  1902,  plaintiffs  caused  abstracts  of 
title  to  the  lands  mentioned  in  article  1  to  be  brought  down  to 
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date,  and  delivered  the  same  with  a  certified  copy  of  the  afore- 
said judgment  to  defendants,  and  demanded  payment  of  the 
money  then  due  upon  such  (^ginal  contract  and  articles. 

(33)  Ample  time  was  given  defendants  to  pass  on  said 
abstracts  after  said  April  24th,  but  they  refused  to  pay  plaint- 
iffs any  part  of  what  was  then  due. 

(34)  April  25, 1902,  plaintiffs  finally  perfected  title  in  de- 
fendants to  all  of  the  lands  mentioned  in  article  1. 

(35)  June  14,  1902,  plaintiffs  delivered  to  defendants 
abstracts  of  title  showing  the  facts  aforesaid,  whereby  there 
became  due  to  the  former  for  the  320  acres  of  land  aforesaid, 
$1,440,  and  the  whole  purchase  price  of  the  land  mentioned 
in  articles  1,  2,  3,  and  4,  not  previously  due,  also  then  became 
due. 

(36)  About  June  5,  1902,  all  deeds  from  defendants  to 
plaintiffs,  or  procured  by  the  former  to  be  given  to  the  latter, 
were  duly  delivered  to  the  register  of  deeds  of  Ashland  county, 
Wisconsin,  for  record,  and  were  duly  recorded,  since  which 
time  defendants  have  asserted  ownership  to  all  lands  affected 
by  such  deeds. 

(37)  After  opportunity  was  given  defendants  to  examine 
the  abstracts  as  stated,  plaintiffs  to  further  satisfy  said  de- 
fendants, at  their  request,  caused  new  abstracts  of  title  to  be 
prepared  by  their  own  agent  and  performed  other  acts  to  the 
end  that  all  complaidts  on  their  part  in  respect  to  the  title 
might  be  removed,  which  new  abstracts  were  accepted  by  de- 
fendants before  November  30,  1902. 

(40)  There  is  due  plaintiffs  from  defendants  under  the 
terms  of  the  original  contract  and  articles,  after  allowing 
for  all  advances  and  all  other  proper  credits,  a  balance  of 
$23,616.33. 

(41)  The  amount  stated  became  due  for  lands  mentioned 
in  articles  1,  2,  3,  and  4,  and  plaintiffs  are  entitled  to  a  lien 
thereon  to  secure  the  pajinent  of  said  sum.  The  value  of  said 
lands  consists,  in  the  main,  of  timber  thereon,  which  defend- 
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ants,  unless  enjoined  by  the  court,  will  cut  and  remove, 
thereby  impairing  the  said  right  of  lien. 

(42)  August  6,  1901,  defendants  duly  elected,  under  said 
original  contract  and  articles,  to  purchase  the  lands  mentioned 
in  the  option  referred  to  in  the  articles  as  Exhibit  A  for 
$7,512,  whereby  there  became  due  to  plaintiffs  a  commission  i 
thereon  of  five  per  cent,  less  a  part  thereof  received  from  the 
^antors,  the  balance  being  $200.    • 

(43)  February  8, 1901,  pursuant  to  said  original  contract, 
plaintiff^  arranged  for  the  purchase  by  the  defendants,  at  their 
option,  of  certain  lands  in  Ashland  county,  which  pursuant 
to  such  contract  and  such  arrangement  defendants  purchased 
for  $2,692.70,  whereby  they  became  indebted  to  the  plaintiffs 
for  $135.64  as  a  five  per  cent  commission. 

(44)  Further  pursuant  thereto,  February  8,  1901,  plaint- 
iffs procured  ah  option  for  defendants  on  lands  known  as 
the  Swift  lands,  which  was  thereafter  exercised  at  $2,880, 
whereby  they  became  indebted  to  plaintiffs  for  $144  as  com- 
mission. 

(45)  Further  pursuant  thereto  said  defendants  elected  to 
puichase  lands  under  the  option  referred  to  as  Exhibit  B, 
aiid  the  contract  was  fully  consummated  by  vesting  the  title 
to  said  lands  in  said  defendants  for  $4,860,  whereby  there 
became  due  to  the  plaintiffs  under  such  original  contract  $243 
as  commission. 

(46)  Further  pursuant  thereto  about  December  16,  1901, 
defendants  elected  to  take  the  lands  referred  to  in  such  option, 
Exhibit  B,  and  the  title  thereto  was  vested  in  them  for  $1,400, 
whereby  under  said  original  contract  there  became  due  plaint- 
iffs $70  as  commission. 

(47)  Further  pursuant  thereto,  February  8,  1901,  plaint- 
iffs conMnenced  negotiations  to  obtain  for  defendants  options 
to  purchase  lands  in  Sawyer  county,  known  as  the  Mississippi 
Eiver  Logging  Company  lands,  and  thereafter  served  defend- 
ants to  that  end  with  the  result  that  July  9,  1902,  they  be- 
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came  owners  of  said  lands  for  $17,600,  whereby  there  became 
due  to  plaintiffs  from  defendants,  under  said  original  con- 
tract, $880  commission. 

(50)  There  is  due  plaintiffs  from  defendants  under  the 
terms  of  said  original  contract^  as  commission,  $1,671.64,. 
with  legal  interest  as  follows : 

On  $200,  from  August  6, 1901. 

On  $134.64,  from  November  10,  1901, 

On  $144,  from  November  15,  1901, 

On  $243,  from  December  15,  1901. 

On  $70,  from  December  16,  1901. 

On  $880,  from  July  9,  1902. 

Judgment  was  demanded  as  follows : 

1.  For  $23,516.33,  as  purchase  money  of  lands  in  articles 
1,  2,  3,  and  4,  with  interest  as  claimed. 

2.  That  the  same,  with  costs,  be  adjudged  a  lien  on  such 
lands,  to  be  enforcible  as  the  court  might  direct. 

3.  That  defendants  be  enjoined,  pending  the  Ijtigationy 
from  conveying  any  of  the  lands  to  third  persons  or  impair- 
ing the  value  thereof. 

4.  For  $1,671.38,  for  the  commissions  aforesaid,  with  the- 
interest  thereon  as  stated. 

5.  For  such  other  and  further  relief  as  the  court  may  deem 
proper. 

The  defendants  James  B.  Nash  and  William  F.  Vilas  de- 
murred to  the  complaint,  first  for  insufficiency,  second  for  im- 
properly uniting  several  causes  of  action,  third  for  insuffi- 
ciency of  facts  as  to  the  first  cause  of  action  attempted  to  be 
set  forth,  fourth  for  insufficiency  of  facts  as  to  tlie  cause 
of  action  attempted  to  be  set  forth  in  paragraph  42,  also 
as  to  that  attempted  to  be  set  forth  in  paragraph  43,  also 
as  to  tliat  attempted  to  be  set  forth  in  paragraph  44,  also  as 
to  that  attempted  to  be  set  forth  in  paragraph  45,  also  as  to 
that  attempted  to  be  set  forth  in  paragraph  46,  also  as  to  that 
attempted  to  be  set  forth  in  paragraph  47. 
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The  defendants  Thomas  E,  Nash  and  Gtiy  Nash  demurred 
to  ihe  complaint  upon  the  ground  above  stated. 

The  demurrers  were  overruled.  From  the  orders  accord- 
ingly entered  an  appeal  was  taken  to  this  court  by  defendants 
Thomas  E.  Nash  and  Ouy  Nash,  and  an  appeal  was  likewise 
taken  by  defendants  James  B.  Nash  and  William  F.  VUas. 

Burr  W.  Jones,  for  the  appellants. 

For  the  respondents  there  were  briefs  by  J.  W.  Hicks  and 
James  O'Leary,  attorneys,  and  Reid,  Smart  &  Cxirtis,  of 
counsel,  and  oral  argument  by  J.  Tf .  Hicks  and  James 
O'Leary. 

Maksiiall,  J.  We  have  examined  with  care  the  very  able 
analysis  of  the  complaint  by  appellants'  counsel  without  being 
able  to  reach  the  conclusion  they  contend  for.  The  case  is 
by  no  means  clear,  and  if  it  were  proper  to  incline  to  a  view 
which  would  condemn  the  pleading  because  such  view  is  rea- 
sonable, there  being  another  such  view  that  will  sustain  it, 
a  conclusion  might  be  arrived  at  fatal  to  the  orders  appealed 
from. 

We  cannot  too  often  recur  to  the  radical  change  wrought 
by  the  Code  from  the  common-law  rule  for  determining  the 
sufficiency  of  pleadings.  It  must  not  be  forgotten  that  he  who 
challenges  a  pleading  for  insufficiency  in  any  rospect  cannot 
rely  for  success  upon  mere  failure  to  state  expressly  or  clearly 
facts  essential  to  sustain  it, — ^not  in  case  of  conflicting  reason- 
able inferences  upon  that  one  being  adopted  supporting  his 
contention.  Formerly,  mere  ambiguity,  resolvable  reasonably 
in  a  way  to  defeat  a  pleading,  was  sufficient  to  that  end  upon 
the  matter  in  that  regard  Ix^ing  presented  on  demurrer.  The 
pleading  was  required  to  stand  the  test  of  every  reasonable  in- 
tendment and  presumption  against  it.  Morse  v.  Gilman,  16 
Wis.  504.  That  was  one  of  the  serious  obstacles  to  the  speedy, 
economical,  and  efficient  administration  of  justice,  whicli  the 
Code  was  designed  to  remove.    Because  of  the  inclination  of 
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many  judges  against  invasions  of  the  ancient  methods  of  pre- 
senting controversies  for  judicial  determination,  early  mani- 
fested after  the  adoption  of  the  new  system,  in  respect  thereto, 
which  has  never  been  wholly  changed,  though  the  new  system 
is  over  half  a  century  old,  the  full  scope  of  the  reform  wrought 
thereby  is  not  yet  universally  fully  appreciated. 

"In  the  construction  of  a  pleading  for  the  purpose  of  deter- 
mining its  effect  its  allegations  shall  be  liberally  construed, 
with  a  view  to  substantial  justice  between  the  parties."  Sec. 
2668,  Stats.  1898. 

"The  court  shall,  in  every  stage  of  an  action,  disregard  any 
•error  or  defect  in  the  pleadings  or  proceedings  which  shall  not 
affect  the  substantial  rights  of  tiie  adverse  party."  Sec  2829, 
Stats.  1898. 

That  language  is  unmistakable.  Together  with  the  whole 
framework  of  the  Code  it  shows  that  the  guiding  thought  of 
the  reformers  was  that  the  attainment  of  justice,  the  end 
sought  in  all  litigation,  should  be  wholly  free  from  all  inter- 
ferences in  the  nature  of  mere  technicalities  and  illiberal  con- 
■structions.  In  harmony  with  that  the  statute  was  very  early 
given  a  broad  and  liberal  construction  to  the  end  that  the  be- 
neficent purposes  thereof  might  be  fully  realized.  This  court 
declared  that  "every  reasonable  intendment  and  presumption 
is  to  be  made  in  favor  of  a  pleading." 

"A  complaint  to  be  overthro"\7n  by  a  demurrer  or  objection 
to  evidence,  must  be  wholly  insufficient.  If  in  any  portion 
of  it,  or  to  any  extent,  it  presents  facts  sufficient  to  constitute 
a  cause  of  action,  or  if  a  good  cause  of  action  can  be  gathered 
from  it,  it  will  stand,  however  inartificially  these  facts  may 
be  presented,  or  however  defective,  uncertain  or  redundant 
may  be  the  mode  of  their  statement."  Morse  v.  Gilman,  supra. 

Notwithstanding  that  plain  declaration  so  early  made,  it 
has  not  always  been  appreciated  and  applied  by  judges,  and 
it  has  often  been  Ipst  sight  of  by  counsel  in  the  presentation  of 
causes  on  appeal.  The  phrasing  of  the  statutory  rule  by 
Dixon,  C.  J.,  which  we  have  given,  has  not  been  materially 
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improved  upon  in  the  numerous  elaborations  thereof  found  in 
our  decisions,  though,  perhaps,  it  has  been  thereby  re-en- 
forced. In  MUler  v.  Bayer,  94  Wis.  123,  68  N.  W.  869,  the 
court  said,  in  effect,  that  the  true  test  to  apply  to  a  pleading 
is.  Will  the  language  used  permit  of  a  reasonable  construc- 
tion which  will  sustain  it  ?  In  Ean  v.  C,  M.  &  St  P.  B.  Co, 
95  Wis.  69,  69  E".  W.  997,  it  was  said,  in  effect,  that  for  the 
purpose  of  sustaining  a  pleading  il  should  have  the  support 
of  the  most  liberal  construction  which  its  language  will  rea- 
sonably bear,  and  all  reasonable  inferences  that  can  be  drawn 
therefrom.  Again  the  court  said,  substantially,  in  Kliefoth 
V.  N.  W.  I.  Co.  98  Wis.  495,  74  N.  W.  356,  that  effect  should 
be  given  to  all  allegations  of  a  pleading  which  will  support 
rather  than  defeat  it,  if  that  can  be  done  without  adding 
thereto,  by  way  of  construction,  material  words  not  necessarily 
implied,  or  giving  to  the  language  used  a  meaning  that  cannot 
be  reasonably  attributed  to  it  And  again  in  MUes  v»  Mut. 
B.  F.  L.  Asso.  108  Wis.  421,  427,  84  K  W.  159,  162,  the 
court  said : 

"Criticisms  of  a  pleading  will  not  support  a  challenge  for 
insufficiency  to  state  a  cause  of  action  or  defense,  if  suffi- 
ciency can  be  discovered  reasonably  by  judicial  construction 
of  the  language  used  and  by  reasonable  inferences  from  gen- 
eral allegations.  Such  pleadings  may  be  open  to  a  challenge 
for  uncertainty  and  indefiniteness,  but  not  insufficiency." 

And  recently  in  Manning  v.  School  Dist.  No,  6,  ante,  p.  84, 
102  N.  W.  356:  Every  pleading  is  to  be  so  construed  as  to 
support  the  purposes  of  the  pleader  to  state  a  cause  of  action, 
if  the  facts  essential  thereto  can  be  found  expressly  stated  or 
alleged  by  reasonable  inference,  looking  at  the  language  in  its 
full  reasonable  scope. 

In  view  of  the  foregoing  it  seems  plain  that  it  would  be  a 
waste  of  time  to  follow  the  analysis  of  the  complaint  made 
by  the  learned  counsel  for  appellants  to  see  whether  the  plead- 
ing will  reasonably  permit  of  the  construction  they  contend 
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for.  All  might  be  conceded  that  is  claimed  in  that  regard, 
and  it  might  be  conceded,  too,  that  so  viewing  the  pleading 
it  is  fatally  defective,  without  necessarily  arriving  at  a  right 
determination  of  the  controversy  now  presented,  since,  as  we 
have  seen,  the  only  legitimate  test  to  be  applied  to  the  com- 
plaint is.  Will  it  reasonably  permit  of  a  construction  sustain- 
ing it  ?  In  view  of  all  the  facts  alleged  expressly  or  by  reason- 
able inference,  is  the  pleading  bad  as  claimed?  If  it  will 
satisfy  such  test  it  is  good  on  demurrer,  as  indicated,  how- 
ever plainly  it  may  be  open  to  a  m6tion  for  indefiniteness  and 
uncertainty. 

The  main  contention  of  appellants'  counsel  is  that  the  com- 
plaint is  bad  because  of  misjoinder  of  causes  of  action.  That 
involves  a  concession  that  there  are  two  or  more  good  causes 
of  action  stated  (Bassett  vrWam/^r,  23  Wis.  673;  Koepke 
V.  Winterfield,  116  Wis.  44,  92  N.  W.  437),  but  that  they 
are  not  such  as  can  be  united  under  sec.  2647;  Stats.  1898. 
For  the  purposes  of  the  discussion  it  may  be  taken  for  granted 
that  the  pleading  does  state  several  causes  of  action,  that  one 
is  equitable  to  enforce  a  vendor's  lien,  while  the  others  are 
legal.  They  are,  nevertheless,  properly  joined  if  they  "arise 
out  of  the  same  transaction  or  transactions  connected  with 
the  same  subject  of  action,"  affect  all  of  the  parties  to  the  ac- 
tion, and  do  not  require  different  places  of  trial.  Sec.  2647, 
Stats.  1898.  There  can  be  and  is  no  controversy  but  that  all  of 
the  causes  of  action,  if  there  be  more  than  one,  are  triable  at 
the  same  place.  Therefore,  we  may  confine  our  investigation 
to  whether  they  arise  out  of  the  same  "transaction  or  trans- 
actions connected  with  the  same  subject  of  action"  and  affect 
all  the  parties. 

It  would  be  very  helpful  in  arriving  at  a  correct  conclusion 
if  the  learned  counsel  for  appellants  had  given  earnest  atten- 
tion to  the  meaning  of  the  term  "transaction"  in  sec.  2647  of 
the  Statutes.  The  reluctance  of  courts  to  grapple  with  doubt- 
ful matters,  or  matters  supposed  to  be  doubtful,  even  when 
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SO  presented  as  to  ailord  a  perfectly  legitimate  opportunity 
for  solving  the  sarae  and  blazing  out  a  plain  pathway  for  the 
bar  and  trial  bench  to  follow,  in  the  absence  of  necessity  for 
action  in  that  regard,  is  by  no  circumstance  better  illustrated 
than  the  one  that,  though  the  term  mentioned  has  been  sig- 
nificantly in  use  in  Codes  for  nearly  sixty  years,  it  has  not 
been  judicially  construed  with  such  a  degree  of  definiteness 
as  to  furnish  any  plain  rule  to  go  by.  In  New  York  &  N, 
II.  B,  Co.  V.  Schuyler,  17  N.  Y.  592,  Comstock,  J.,  after 
a  careful  consideration  of  the  matter,  confessed  inability  to 
suggest  a  construction  of  the  term  filling  all  situations,  inde- 
pendently of  the  discretion  of  the  trial  judge  as  to  what  under 
the  circumstances  in  hand  will  best  promote  the  ends  of  jus- 
tice.   He  remarked : 

"Its  language  is,  I  think,  well  chosen  for  the  purpose  in- 
tended, because  it  is  so  obscure  and  so  general  as  to  justify  the 
interpretations  which  shall  be  found  most  convenient  and 
best  calculated  to  promote  the  ends  of  justice.  It  is  certainly 
impossible  to  extract  from  a  provision  so  loose  and  yet  so 
tjomprehensive  any  rules  less  liberal  than  those  which  have 
long  prevailed  in  courts  of  equity." 

In  Keep  v,  Kaufman,  56  N.  Y.  332,  another  learned  jus- 
tice confessing  the  same  situation  said,  apparently  in  a 
spirit  of  lamentation,  "There  are  few  rules  of  pleading  in 
force."  Ko  material  improvement  upon  the  futile  effort  of 
Justice  CoMaTOCK  to  construe  the  statute  can  be  foimd  in  the 
^ew  York  decisions.  Very  little  light  is  thrown  on  the  sub- 
ject, other  than  by  the  application  of  the  statute  to  the  facts 
of  particular  cases.  In  no  one  that  we  can  discover  has  any 
attempt  been  made  to  lay  down  a  comprehensive  rule.  With- 
out one  it  is  not  strange  that  there  are  many  seeming  incon- 
sistencies in  decisions,  nor  strange  that  in  Xew  York  in  the 
statute  relating  to  the  joinder  of  actions  the  word  "transac- 
tion" has  not  been  applied  consistently  with  the  same  word 
in  the  statute  on  the  subject  of  counterclaims. 

The  text-WTiters  all  note  the  failure  of  courts  to  meet 
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squarely  and  solve  the  situation  above  indicated.  In  1  Ency* 
PI.  &  Pr.  185,  it  is  said,  "No  satisfactory  definition  has  been 
given  to  the  term  ^transaction.' "  In  Bliss,  Code  Pleading,, 
with  considerable  hesitancy,  a  construction  of  the  statute  is 
suggested,  the  author  saying,  "Its  full  and  exact  scope  doea 
not  seem  to  have  been  judicially  considered."  §  126.  In 
Maxwell,  Code  Pleading,  at  page  343,  the  author  says,  "No 
definition  of  the  word  'transaction'  has  been  attempted  by  any 
court  as  far  as  I  am  aware."  In  Baylies,  Code  PI.  &  Pr. 
(2d  ed.)  at  page  157,  the  author  said: 

"The  language  of  this  provision  is  very  general  and  very 
indefinite.  The  judges  have  taxed  their  ingenuity  to  invent 
a  rule  for  determining  what  the  'same  transaction'  means." 

He  indicates  very  clearly  a  conclusion  that  all  such  efforts 
have  been  well-nigh  fruitless,  referring  significantly  to  this 
expression  of  Chubch,  C.  J.,  in  Wiles  v.  Suydarrty  64  N.  Y. 
173,177: 

"This  language  is  very  general  and  very  indefinite.  I  have 
examined  the  various  authorities  upon  this  clause,  and  I  am 
satisfied  that  it  is  impracticable  to  lay  down  a  general  rule 
which  will  serve  as  an  accurate  guide  for  future  cases.  It  is 
safer  for  courts  to  pass  upon  the  question  as  each  case  is  pre- 
sented." 

In  Pomeroy,  Code  Eem.  (4th  ed.)  §§  357-370  (*463- 
*476),  the  author  appears  to  have  made  a  more  earnest,  and 
perhaps  a  more  successful,  effort  than  had  been  theretofore 
or  has  since  been  made  to  lay  down  some  definite  rule, — freely 
confessing,  however,  the  difficulty  in  the  way  by  reason  of  the 
dearth  of  satisfactory  authority,  and  deploring  the  judicial 
habit  of  unwillingness  to  attempt  the  discussion  and  settle- 
ment of  definitions,  principles,  and  doctrines  connected  with 
the  reformed  procedure  in  a  general  and  comprehensive  form,, 
which  has  resulted  in  leaving  such  difficulty  so  long  unsolved. 

We  cannot  expect  to  do  fully  what  all  the  text-writers- 
and  jurists  have  avoided  doing  since  1852,  when  the  term. 
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"causes  of  action  arising  out  of  the  same  transaction  or  trans- 
actions connected  with  the  same  subject  of  action/'  was  coined 
and  made  a  part  of  Code  systems  of  jurisprudence.  This  is 
an  occasion,  in  the  judgment  of  the  writer,  when  that  valu- 
able service  to  the  bench  and  bar  might  be  legitimately  per- 
formed. If  it  had  now  been,,  or  at  any  time  in  the  future 
should  be,  determined  to  remove,  so  far  as  i)ossible,  uncer- 
tainty respecting  the  matter,  the  writer  w^ould  not  hesitate 
to  take  up  the  work  of  speaking  for  the  coujt  to  that  end, 
though  the  difficulty  to  be  overcome,  in  view  of  the  general 
attitude  on  the  subject,  as  before  indicated,  it  is  believed  is 
fully  appreciated.  So  far  as  opportunities  are  afforded  there- 
for the  law  should  be  made  as  plain  as  judicial  labor  can 
reasonably  make  it.  Especially  in  matters  of  practice  it  is 
better  that  uncertainties  in  ambiguous  legislation  should  be 
removed  by  definite  judicial  determinations  in  the  form  or 
effect  of  plain  rules,  even  if  the  precise  thought  of  the  statute 
makers  is  not  thereby  made  effective,  than  that  trial  courts 
and  the  profession  should  be  left  to  be  guided  by  mere  prece- 
dents of  the  application  of  the  statute  to  particular  circum- 
stances. 

Some  general  observations  as  to  the  meaning  of  the  word 
"transaction"  in  the  statute  under  consideration  will  suffice- 
for  this  case.  Prof.  Pomeroy  initiated  his  treatment  of  the- 
subject,  at  sec.  357,  with  the  statement  "the  words  of  the- 
statute  are  broad,  comprehensive,  vague,  and  uncertain,"  but 
believing,  as  he  said,  that  to  leave  the  matter  where  Justice^ 
CoMSTOCK  did  in  New  York  <&  N.  H.  B,  Co.  v,  Schuyler,, 
supra,  though  the  easiest  way  for  the  cou^s,  so  far  fails  ta 
render  efficient  what  the  legislature  intended  as  to  be  unjust 
to  suitors  and  the  profession,  he  proceeded  to  lend  the  aid  of 
his  learning  in  the  matter.  His  reasoning  is  logical  and  his 
conclusions  have  met  with  much  favor,  though  they  have  not, 
so  far  as  we  are  aware,  been  adopted  as  judicial  rules.  We 
Vol.  124-25 
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approve  thereof,  generally  speaking,  and  what  we  say  is  in 
harmony  therewith. 

.  The  statute  plainly  suggests  that  out  of  one  circumstance 
in  its  entirety  involving  two  or  more  persons,  denominated 
a  transaction,  there  may  result  two  or  more  remediable  pri- 
mary rights.  It  follows  necessarily  that  the  legislative  idea 
is  that  in  such  primary  or  major  circumstance  the  minor 
circumstances,  the  several  rights,  meet.  At  the  point  of  union 
we  have  the  transaction  of  the  statute.  However  numerous 
may  be  the  minor  transactions,  each  constituting  a  primary 
right  enforcible  by  the  proper  remedy,  so  long  as  they  all 
reach  back  to  the  point  of  union  as  the  parent  cause  thereof, — 
the  connection  between  such  point  of  unity  and  the  various 
results  enforcible  as  separate  grounds  for  complaint  being 
sufficiently  close  that  the  former  can  clearly  be  seen  to  be  the 
proximate  cause,  so  to  speak,  of  the  latter, — ^they  all  grow  or 
arise  out  of  one  transaction,  within  the  meaning  of  the  stat- 
ute, and  may  be  vindicated  together,  each  by  its  proper  rem- 
edy, subjecrt  to  the  proviso  at  the  close  of  sec.  2647. 

A  good  illustration  of  the  foregoing  is  found  in  the  recent 
<lecision  of  this  court  in  Outzman  v.  Clancy,  114  Wis.  589, 
DO  N.  W.  1081.  There  it  was  held  that  in  case  of  a  mutual 
assault  the  remedial  rights  of  each  of  the  combatants  against 
the  other  arise  out  of  a  single  transaction,  within  the  meaning 
of  the  statute,  and  can  be  vindicated  in  the  same  suit,  the  de- 
fendant cotmterclaiming  against  the  plaintiff's  cause  of  ac- 
tion. Among  the  earlier  cases  is  Adams  v.  Bissell,  28  Barb. 
382.  Prof.  Pomeroy  dignifies  it  by  quoting  the  opinion  of 
Justice  SuTHEELAND  in  full.  The  defendants,  as  common 
carriers,  contracted  to  transport  to  the  city  of  New  York  and 
deliver  to  plaintiffs,  as  consignees,  a  quantity  of  wheat  The 
latter,  as  owners  of  the  bill  of  lading,  made  advances  on  the 
grain.  When  the  delivery  was  made  there  was  a  shortage  of 
340  bushels.  Not  knowing  thereof  before  paying  the  freight, 
the  consignees  overpaid  in  tjiat  regard  to  the  amount  of  $170. 
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They  sued  the  carrier,  joining  in  the  complaint  a  cause  of 
action  for  converting  the  340  bushels  of  wheat  and  a  cause  of 
action  to  recover  the  $170  overpaid.  The  court  held  that  the 
joinder  was  proper  because  the  contract  for  the  transportation 
was  the  transaction  out  of  which  the  two*  rights  of  action 
arose.  The  discussion  by  the  learned  justice  who  wrote  the 
opinion,  of  the  clause  "transactions  connected  with  the  same 
subject  of  action,''  wherein  he  referred  to  it  as  mere  sur- 
pluses, seems  rightly  characterized  by  Prof.  Pomeroy  as  un- 
soimd.  Jones  v.  Steamship  Cortes,  17  Cal.  487,  is  another 
illustrative  case  commonly  referred  to  by  text-writers.  Plaint- 
iff, through  the  fault  of  the  owners  of  the  steamship  Cortes, 
was  induced  to  purchase  a  ticket  for  passage  for  San  Juan, 
supposing  that  the  ship  would  land  at  that  place,  but  it  did 
not  and  she  was  carried  to  Panama,  whereby  she  was  sub- 
jected to  pecuniary  loss  and  to  personal  discomfort  and  in- 
juries. It  was  held  that  all  remedial  rights  arising  in  plaint- 
iff's favor  grew  out  of  the  transaction  whereby  she  was  in- 
duced to  purchase  a  ticket  for  passage  on  the  ship,  and  that 
the  various  crises  of  action  were  joinable. 

Any  number  of  other  illustrations  might  be  given.  ISo 
considerable  aid  can  be  obtained  by  a  further  citation  of 
precedents.  It  is  the  common  opinion  of  writers  that  an  ex- 
tended discussion  of  them  rather  tends  to  confuse  than  en- 
lighten. It  is  believed  that  the  difficulty,  referred  to  so  many 
times  in  the  books,  of  understanding  the  real  thought  intended 
to  be  expressed  by  the  Code  makers  lies  largely  in  the  indis- 
position of  judges  to  take  kindly  to  the  Code  system  of  plead- 
ing, rather  than  to  any  real  ambiguity  in  the  words  used.  A 
cause  of  action  consists  of  those  facts  as  to  two  or  more  persons 
entitling  at  least  some  one  of  them  to  a  judicial  remedy  of 
some  sort  against  the  other,  or  others,  for  the  redress  or  pre- 
vention of  a  wrong.  It  is  essential  to  the  existence  of  such 
facts  that  there  sbould  be  a  right  to  be  violated  and  a  viola- 
tion thereof.    Since  those  two  elements  constitute  a  cause  of 
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action,  and  to  satisfy  the  statute  they  must  arise  out  of  one  or 
more  circumstances  called  a  transaction,  the  latter  is  to  be 
viewed  as  something  distinct  from  the  cause  of  action  itself, 
else  the  latter  could  not  arise  out  of  the  former.  The  occur- 
rence of  the  transaction  and  of  the  facts  constituting  the  cause 
of  action  may  be  simultaneous  or  not.  A.  enters  into  a  con- 
tract with  B.  Out  of  that  circumstance  grows  the  right  of 
each  against  the  other  to  the  performance  of  the  contract. 
That  right  is  the  first  essential  or  step  to  the  creation  of  a 
cause  of  action.  It  necessarily  must  precede  the  existence  of 
such  cause.  Subsequently  that  right  is  violated.  In  that  we 
have  the  final  essential  or  step  to  the  creation  of  the  cause  of 
action.  There  may  be  several  such  rights  and  several  such  vio- 
j  lations,  hence,  necessarily,  several  such  causes  of  action,  pro- 
I     duced  each  by  minor  circumstances,  each  set  thereof  reaching 

*  back  to  the  major  transaction  in  which  they  unite  and  from 
i  which  they  arise  in  the  regular  course  of  events.  Going  back 
■  from  one  completed  cause  of  action  to  the  point  of  unity  and 
I  thence  to  another  such  cause  we  discover  the  proximate  rela- 
:    tion  between  them.     The  cause  or  circumstance  upon  which 

1    all  depend  is  the  transaction  of  the  statute.     All  the  causes- 
'■    of  action,  within  the  meaning  of  the  statute,  arise  out  of  that. 
The  major  transaction  may  occur  long  prior  to  the  violation 

•  of  the  right  constituting  the  last  step  completing  any  one  of 
:    the  various  causes  of  action.    It  is  easily  comprehended  that 

in  one  circumstance  in  its  entirety  there  may  exist  two  or 
more  rights  and  that  there  may  be  distinct  invasions  thereof, 
each  invasion  of  itself  constituting  a  separate  wrong  redressi- 
ble  by  the  remedy  appropriate  thereto. 

Giving  to  the  words  of  the  statute  their  plain  ordinary 
meaning  in  view  of  the  situation  with  which  the  builders  of 
the  new  system  had  to  deal,  the  meaning  thereof  does  not 
seem  to  be  very  obscure.  If  it  were  not  for  its  having  been  re- 
peatedly characterized  as  ambiguous  in  a  high  degree  we 
should  feel  warranted  in  saying  that  its  meaning  is  plain. 
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Any  event  in  which  two  or  more  persons  are  actors,  involving 
a  right  which  may  presently  or  by  what  may  proximately 
occur  in  respect  thereto  be  violated,  creating  a  redresSible 
wrong,  is  a  transaction  within  the  meaning  of  the  statute. 
All  such  wrongs  which,  in  the  regular  course  of  events, 
through  the  rights  violated,  have  such  proximate  relation  to 
that  transaction  that  it  can  be  legitimately  said  they  arise  out 
of  it  are  redressible  in  one  action,  regardless  of  the  form  of 
the  remedy  required  as  to  each,  subject  to  the  proviso  of  the 
statute  before  referred  to. 

The  foregoing  analysis  of  the  statute  goes  far  enough  for 
the  purposes  of  this  case.  We  do  not  need  to  consider  the 
meaning  of  the  term  "transactions  connected  with  the  same 
subject  of  action,"  though  in  passing  we  may  say  again  that  it 
is  not  mere  surplusage,  as  suggested  in  Adams  v,  Bissell,  28 
Barb.  382.  It  covers  a  different  situation  than  that  referred 
to  by  the  term  "causes  arising  out  of  the  same  transaction." 
Manifestly,  there  may  be  such  cause  and  others  arising  out 
of  transactions  connected  with  the  subject  thereof,  yet  thfe 
latter  not  arise  out  of  the  transaction  first  spoken  of  nor  out 
of  such  subject  Doubtless,  as  has  been  said  by  text-writers 
and  judges,  the  second  clause  of  the  statute  applies  more  gen- 
erally, if  not  exclusively,  to  equitable  suits. 

In  view  of  the  foregoing,  unless  we  can  discover  in  the 
complaint  the  existence  of  ffome  primary  transaction  creating 
directly  or  proximately  the  se^^ral  distinct  rights  alleged  to 
have  been  violated,  the  demurrer  for  misjoinder  should  have 
been  sustained. 

At  the  outset  it  is  alleged  that  February  8,  1901,  "plaint- 
iffs John  W.  Emerson  and  David  W.  Emerson  entered  into 
an  agreement  in  writing  with  Thomas  E.  Nash  and  Ouy 
Nash/'  in  which  the  former  obligated  themselves  in  several 
•distinct  particulars  to  the  latter,  who  in  consideration  therefor 
obligated  themselves  as  to  each  such  particular  to  the  former. 
Manifestly,  ^he  mutual  obligations  as  to  each  such  matter  ere- 
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ated  corresponding  rights  to  performance,  and  failure  by  either 
party,  npon  that  being  due  to  the  other,  constituted  a  remedia- 
ble wrong  and  a  cause  of  action  arising  out  of  the  transaction 
creating  the  right  itself,  to  wit,  the  contract  of  February  8, 
1901.  Each  such  right  formed  a  step  toward  a  possible  cause 
of  action,  which  required  only  an  invasion  of  it  to  complete 
the  same. 

It  is  further  alleged  that  September  26,  1901,  for  the  pur- 
pose, among  other  things,  of  enlarging  the  scope  and  amending 
the  terms  of  said  original  contract,  "plaintiffs  John  W.  Emer- 
son and  David  W.  Emerson,  on  the  one  side,  and  the  defend- 
ants Thomas  E.  Nash,  Guy  Nash,  James  B.  Nash,  and  Will- 
i(mv  F.  Vilas,  on  the  other  side,  made  and  entered  into  certain 
written  articles  of  agreement  under  their  hands  and  seals^ 
hereinafter  designated  as  ^articles  of  agreement,'  and  that 
except  as  amended  and  modified  by  said  articles  of  agreement, 
the  said  original  contract  remained  in  full  force  and  effect, 
and  that  thereafter  the  said  original  contract  and  articles  of 
agreement  constituted  and  were  treated  by  the  plaintiffs  and 
defendants  as  one  contract."  There  seems  to  be  a  pretty  plain 
statement  that  the  second  agreement  was  but  a  mere  modifica- 
tion and  enlargement  of  the  first,  whereby  all  of  the  parties 
became  mutually  obligated  as  to  all  particulars  of  the  entire 
agreement  Excluding  from  consideration  the  concluding 
words  of  that  part  of  the  paragraph  commencing  with  "and 
that  except  as  amended,"  etc,  still  we  have  a  fairly  plain  state- 
ment that  the  first  contract  was  merely  extended  and  changed 
by  the  second  transaction,  leaving  but  one  entire  agreement  in 
which  plaintiffs  stood  for  all  the  obligations  on  one  side  and 
defendants  jointly  stood  for  all  those  on  the  other.  Xote  the 
significance  of  the  expression  in  that  regard,  "John  W.  Emer- 
son and  David  IT.  Emerson,  on  the  one  side,  and  the  defend- 
ants Thomas  E.  Nash,  Guy  Nash,  James  B.  Nash,  and  Will- 
iam F.  Yilas,  on  the  other  side,  made  and  entered  into,"  etc. 
It  needed  no  additional  language  to  show  that  those  parts  of 
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the  first  agreement  not  inconsistent  with  the  supplement 
thereto  were  preserved  as  parts  of  one  agreement,  which  in- 
cluded the  amendatory  part  of  the  contract  of  September  26, 
1901.  The  language  to  the  effect  that  the  first  transaction 
and  the  second  constituted  one  contract  and  were  by  all  parties 
80  treated  ever  after  the  occurrence  of  the  latter,  really  does 
not  add  anything  to  what  preceded  it,  other  than  an  indication 
of  what  the  pleader  intended  theretofore  to  state.  Perhaps 
in  that  regard  it  strengthens  such  language.  However,  it 
seems  without  any  such  reinforcement,  by  reasonable  infer- 
ence at  least,  the  language  of  the  pleader  shows  he  intended 
to  and  did  state  tliat  by  the  occurrence  of  September  26th, 
that  of  February  8,  1901,  was  amended  and  broadened  so 
that  the  plaintiffs  obligated  themselves  as  parties  on  one  side 
of  the  amended  agreement,  and  all  of  tlie  defendants  obligated 
themselves  as  parties  on  the  other  as  to  all  matters  involved. 
The  language  used  is  too  comprehensive,  as  it  seems,  to  per- 
mit us  to  hold  that  it  neither  states  expressly  nor  by  reason- 
able inference  that  the  two  transactions  were  merged  into  one, 
with  mutual  obligations  as  to  all  particulars  affecting  all  the 
parties,. unless  there  is  something  later  in  the  pleading  so  in- 
consistent therewith  as  to  change  that  appearance. 

The  result  up  to  this  point  indicates  that  all  rights  created 
in  plaintiffs'  favor  by  the  entire  contract, — ^the  amended 
agreement  of  September  26,  1901,  embracing  all  the  matters 
material  to  this  case  included  in  the  transaction  of  February' 
8,  1901, — relate  to  one  transaction,  and  the  violations  of  such 
rights,  alleged,  created  separate  causes  of  action  legitimately 
arising  therefrom,  within  the  meaning  of  the  statute. 

The  point  is  made  that  the  option  mentioned  in  the  first 
clause  of  the  complaint  was  accepted  by  Thomas  E.  Nash  and 
(hiy  Nash  prior  to  the  occurrence  of  September  26,  1901, 
and  that  thereby  that  part  of  the  original  contract  became  a 
completed  independent  agreement,  creating  a  new  primary 
right,  itself  a  subject  of  a  cause  of  action  contingent  upon  a 
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violation  thereof,  and  which  could  not  arise  out  of  the  trans- 
action of  later  date,  to  wit,  that  of  September  26,  1901.  In 
this  it  seems  that  counsel  make  the  mistake  of  supposing  that 
the  vindication  of  tiie  right  under  the  completed  feature  of  the 
original  contract  is  not  enforcible  in  company  with  others 
created  by  such  contract,  because  it  is  primary  in  the  sense 
that  it  with  a  violation  thereof  constitutes  a  complete  cause  of 
action.  That  use  of  such  term  should  not  be  mistaken  for  the 
use  when  applied  to  the  dominant  right  in  a  bill  in  equity, 
which  may  draw  a  multitude  of  other  matters,  each  sufficient 
to  form  a  cause  of  action,  so  closely  to  it  that  the  whole  is  said 
to  constitute  a  single  cause  of  action.  Zinc  C,  Co.  v.  First 
Nat.  Bank,  103  Wis.  139,  79  N.  W.  229 ;  South  Bend  C.  P. 
Co.  V.  Geo.  C.  Cribh  Co.  106  Wis.  443,  81  K  W.  675 ;  Oager 
V.  Marsden,  101  Wis.  598,  77  N.  W.  922.  It  is  no  objection 
to  the  joinder  of  causes  of  action  that  they  concern  separate 
primary  rights, — ^none  whatever.  If  that  were  not  so  there 
could  be  no  such  thing  as  the  joining  of  several  causes  of  ac- 
tion in  one  suit,  since  each  such  cause  must  necessarily  involve 
in  a  sense  a  single  such  right  If  all  such  causes  arise  out  of 
the  same  transaction,  or  transactions  connected  with  the  same 
subject  of  action,  that  is  sufficient. 

While  it  is  true  it  is  alleged  that  Thomas  E.  Nash  and  Ouy 
Nash,  prior  to  September  26,  1901,  bound  themselves  abso- 
lutely to  plaintiffs  to  purchase  and  pay  for  part  of  the  land 
mentioned  in  the  original  contract,  the  subcontract  grew  out 
of  the  original  transaction  and  was  executory  at  the  time  of 
the  occurrence  of  September  26,  1901.  It  created  a  primary 
right  in  the  sense  that  it  made  what  was  theretofore  optional 
on  one  side,  absolute  so  that  the  invasion  of  it  constituted  a 
cause  of  action,  but  not  in  the  sense  that  it  was  so  disconnected 
with  the  parent  contract  that  a  cause  of  action  to  enforce  it 
could  not  be  reasonably  said  to  arise  out  of  the  latter  as  em- 
bodied in  the  transaction  of  September  26,  1901.  It  is  con- 
sidered that  since  before  the  subcontract  was  violated  it  be- 
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•came  subsidiary  to  the  amended  contract,  which  contained 
mutual  obligations  binding  on  aU  parties  on  one  side  to  all 
the  parties  on  the  other  as  to  the  whole  matter,  the  completed 
cause  of  action  to  vindicate  it  arose  out  of  the  relations  exist- 
ing between  all  the  parties  under  such  amended  contract. 

It  may  be  that  one  might  reasonably  construe  the  pleading 
so  as  to  render  the  so-called  completed  contract  so  discon- 
nected with  the  transaction  of  September  26th  that  the  cause 
of  action  to  enforce  it  could  not  well  be  said  to  arise  out  of  the 
latter  transaction.  True,  the  allegation  that  ^'Thomas  E. 
Nash  and  Guy  Nash  duly  sold,  transferred,  and  assigned  to 
James  B,  Nash  and  William  F.  Vilas  an  undivided  one-half 
interest  in  said  completed  contract  of  purchase,  so  that  the 
same  then  subsisted  between  the  plaintiflFs  John  W.  Emerson 
and  David  W.  Emerson  on  the  one  side  and  the  defendants 
Thomas  E.  Nash,  Guy  Nash,  James  B.  Nash,  and  William 
F.  Vilas  on  the  other  side,"  might  be  true  in  the  sense  that 
"the  executory  vendees  thereby  became  jointly  entitled  to  en- 
force the  contract  against  the  executory  vendors,  upon  putting 
the  latter  in  default, — and  such  vendors  be  not  entitled  to  en- 
force the  contract  against  such  vendees.  If  there  were  a 
mere  assignment  of  a  one-half  interest  in  the  completed  con- 
tract, no  mutual  obligations  were  created  in  respect  to  the 
matter  as  to  all  the  parties.  But  it  was  perfectly  competent 
for  the  assignors  and  assignees  to  make  their  transaction  in 
such  form  as  to  put  the  latter  in  the  same  position  as  to  the 
-executory  vendors  as  the  assignors.  That  was  the  most  nat- 
ural thing  to  do  under  the  circumstances.  It  is  considered 
that  the  allegation  of  the  complaint  in  regard  to  the  assign- 
ment, in  connection  with  what  immediately  follows  as  to  the 
change  in  the  original  contract,  fairly  states  that  as  what  the 
parties  did  do.  It  is  significant  that  the  assignment  and  the 
•enlargement  of  the  general  contraot  occurred  at  the  same  time, 
apparently  as  parts  of  one  transaction,  and  that  the  allegation 
:as  to  the  nature  of  the  former  is  in  harmony  with  that  as  to 
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how  the  parties  dealt  in  respect  to  the  latter.  It  is  alleged 
that  plaintiffs  as  one  party  contracted  with  all  the  defendants 
as  the  other  party,  suggesting  the  creation  of  mutual  obliga- 
tions affecting  all.  It  should  be  further  noted  that  the  allega- 
tion as  to  the  assignment  does  not  state  that  Thomas  E.  Nash 
and  Gvy  Nash  assigned  an  undivided  one-half  interest  in  the 
contract  to  James  B.  Nash  and  William  F.  Vilas,  and  that  all 
thereby  became  contractors  on  one  side  with  the  plaintiffs  on 
the  other,  but  the  statement  is  that  the  assignment  was  made 
'^so  thai  the  same  subsisted  between  the  plaintiffs,''  or  in 
other  words  became  a  contract  between  the  plaintiffs  "on 
one  side"  and  all  the  defendants  "on  the  other  side."  It 
was  competent  to  thus  plead  the  facts  according  to  their  legal 
effect,  and  we  must  incline  to  the  view  that  they  were 
so  pleaded,  since  that  is  reasonable,  rather  than  adopt  another 
view  which  is  unfavorable  to  the  pleader.  The  view  we  take 
of  the  allegations  as  to  the  transaction  of  September  26,  1901, 
puts  all  the  defendants  in  the  same  relation  to  the  plaintiffs 
and  renders  the  invasion  of  every  distinct  separable  right 
created  thereby  the  final  step  in  a  cause  of  action  arising 
proximately,  at  least,  out  of  one  transaction  commenced  Feb- 
ruary 8,  1901,  and  completed  September  26,  1901. 

What  has  been  said  leads  logically  to  a  disproval  of  the  con- 
tention that  the  causes  of  action,  so  called,  stated  in  para- 
graphs 42  to  47,  inclusive,  of  the  complaint,  each  being  for 
compensation  for  services  performed  under  the  terms  of  the 
contract  as  made  February  8,  1901,  embraced,  as  we  hav& 
seen,  in  that  of  September  26,  1901,  cannot  be  joined  with 
the  same  cause  of  action  already  discussed.  All  arise  in  the 
statutory  sense  out  of  one  transaction.  In  discussing  this 
branch  of  the  case  tiie  learned  counsel  for  appellants  appear 
to  confuse  the  term  "primary  right"  with  the  term  "transac- 
tion." They  say,  "It  is  respectfully  submitted  that  there  is 
no  sort  of  chance  to  contend  that  the  first  cause  of  action  arises 
from  the  same  primary  right  which  is  asserted  as  a  basis  for 


14]  .  JANUARY  TERM,  1905.  895 

Emeraon  v.  Nash,  124  Wis.  369. 

the  other  six."  If  what  one  would  ordinarily  understand  by 
that  is  what  counsel  mean,  they  are  in  error.  Causes  of  ac- 
tion are  not  joinable  because  they  arise  out  of  the  same  pri- 
mary right,  but  because  they  arise  out  of  the  same  transaction^ 

\\T.iat  has  been  said  renders  it  unnecessary  to"  discuss  the 
question  of  whether  all  of  the  causes  of  action  affect  all  the 
parties  to  the  action.  The  affirmative  of  that  proposition  iff 
the  logical  effect  of  what  has  already  been  said. 

It  is  contended  that  the  second  cause  of  action,  so  called,  the 
one  stated  in  subdivision  42  of  the  complaint,  is  not  sustain- 
able because  it  is  nowhere  alleged  that  all  the  defendants  be- 
came parties  to  the  agreement  to  pay  commissions  upon  the 
purchase  price  of  the  lands  therein  mentioned.  From  the  con- 
clusion we  have  reached  that  the  original  contract  to  pay 
plaintiffs  commissions  became  incorporated  into  the  agree- 
ment of  September  26,  1901,  with  mutual  obligations  as  to  all 
the  matters  referred  to  in  the  beginning,  and  thereafter  as 
well,  it  follows  that  we  must  regard  the  facts,  which  appel- 
lants' counsel  insist  are  not  pleaded,  as  fairly  stated. 

What  has  been  said  sufficiently  disposes  of  the  objection  to- 
the  causes  of  action,  so  called,  stated  in  paragraphs  44  and  45. 

We  are  unable  to  appreciate  the  criticism  of  the  cause  of 
action,  so  called,  stated  in  paragraph  43  of  the  complaint.  It 
is  said  that  "aiding  plaintiffs  in  obtaining  title  to  lands  owned 
by  Ashland  county  was  not  within  the  scope  of  the  first  con- 
tract." That  suggestion,  so  far  as  it  is  based  on  the  circum- 
stance that  such  contract  was  originally  with  but  two  of  the  de- 
fendants, has  been  sufficiently  met  It  is  said  that  county 
lands  were  open  to  any  purchaser;  that  an  option  to  purchase 
such  lands  with  the  privilege  of  examination,  such  as  respond- 
ents agreed  to  obtain,  was  not  procured,  and  would  not  have 
been  legal  had  it  been  secured,  and  that  it  is  not  alleged  that 
any  such  was  obtained.  The  lands  mentioned  were  such  as 
the  county  had  acquired  title  to  with  the  right  to  sell  the  same 
for  cash  in  the  discretion  of  its  governing  board.     It  had  the 


396  SUPKEME  COURT  OF  WISCONSIN.      [Mar. 

Emerson  v.  Nash,  124  Wis.  369. 

power  to  proceed  in  that  regard  according  to  the  ordinary 
method  of  doing  such  business.  It  is  alleged,  in  eflFect,  that 
respondents  performed  services  for  defendants,  under  the  con- 
tract relating  to  such  matters,  in  procuring  for  appellants  the 
opportunity* to  purchase  lands  from  Ashland  county,  which 
were  within  the  territory  mentioned  in  such  contract.  That 
was  as  well  within  the  terms  of  such  contract  as  services  ren- 
dered to  a  like  end  regarding  lands  owned  by  any  other  party. 
It  is  further  alleged  that  respondents  pursuant  to  the  terms  of 
the  contract  arranged  for  the  purchase  of  the  land  if  the  de- 
fendants should  so  elect,  and  the  latter  pursuant  to  such  ar- 
rangement, and  not  otherwise,  elected  to  and  did  purchase  the 
land.  If  plaintiffs  so  arranged,  they  obtained  an  option 
within  the  meaning  of  the  contract,  and  if  subsequently  appel- 
lants elected  to  and  did  purchase  the  land,  they  obtained  the 
same  pursuant  to  the  option.  The  contract  did  not  require  an 
option  to  be  obtained  in  any  particular  form  nor  to  run  any 
specific  period  of  time.  True,  according  to  the  terms  of  the 
contract  commissions  were  agreed  to  be  paid  to  respondents 
only  on  the  purchase  price  of  lands  optioned  in  their  own 
names  in  appellants'  interest,  which  the  latter,  after  a  proper 
inspection,  elected  to  purchase,  and  the  agreement  necessarily 
contemplated  that  the  options  would  provide  for  time  for  such 
inspection.  But  if  in  any  case  an  option  was  obtained  in  a 
good-faith  execution  of  the  contract  and  appellants  elected  to 
take  under  it,  they  could  not  successfuUy  resist  the  demand 
for  the  commission  because  time  for  a  proper  examination  of 
the  property  was  not  afforded  them. 

It  is  contended  that  the  cause  of  action,  so  called,  stated  in 
subdivision  47  of  the  complaint  cannot  be  said  to  arise-out  of 
the  same  transaction  as  the  others,  because  the  contract  did 
not  call  for  any  such  services  as  are  there  spoken  of.  We 
take  it  that  counsel  so  contend  because,  whereas  under  the  con- 
tract commissions  were  agreed  to  be  paid  plaintiffs  upon  the 
purchase  price  of  lands  taken  under  options  obtained  by  them 
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in  their  own  names  for  the  use  of  the  defendants,  it  is  not 
alleged  that  the  lands  in  question  were  so  optioned.  The  idea 
seems  to  be  that,  though  respondents  proceeded  in  good  faith 
under  the  contract  to  obtain  options  for  appellants  and  ex- 
pended considerable  sums  of  money  in  that  regard  and  de- 
voted considerable  time  thereto  and  to  put  appellants  in  pos- 
session of  the  necessary  information  to  enable  them  to  decide 
whether  to  purchase  the  land  or  not, — ^no  commission  was 
earned  because  the  purchase  was  made  without  a  preliminary^ 
binding  option  as  contemplated.  We*  cannot  agree  with  that. 
If,  as  alleged,  respondents  negotiated  with  the  owners  of  the 
land  for  the  purpose  of  obtaining  an  option  to  enable  appel- 
lants to  purchase  the  same,  and  as  a  result  of  their  time  and 
money  devoted  to  the  performance  of  their  obligations  ap- 
pellants accepted  the  land,  they  became  liable  for  the  commis- 
sion stipulated  for  in  the  contract,  regardless  of  whether  there 
was  a  formal  option  and  an  election  to  take  under  it  or  not. 
The  bringing  of  the  parties  together,  obtaining  for  appellants 
the  opportunity  to  make  the  purchase,  aiding  them  to  that  end 
till  they  were  satisfied  to  take  the  land,  and  their  doing  so- 
substantially  satisfied  every  requirement  of  the  contract  not 
waived  by  appellants. 

There  is  nothing  further  that  need  be  said.  The  general 
result  is  that  all  of  the  so-called  causes  of  action,  including 
the  one  for  a  vendor's  lien,  affect  all  of  the  defendants,  and 
arise  out  of  one  transaction  embodying  the  agreement  of  Feb- 
ruary 8th,  and  the  addition  thereto  and  change  thereof  of  Sep- 
tember 26,  1901,  and  hence  are  joinable. 

The  complaint  is  by  no  means  a  model  of  conciseness  and 
clearness.  There  are  ambiguities  which  might  well  challenge 
the  attention  of  the  careful  practitioner.  If  it  were  proper 
to  measure  the  allegations  of  the  pleading  with  a  critical  eye, 
only  seeing  those  facts  alleged  which  are  clearly  and  ex- 
pressly stated,  it  probably  could  not  be  sustained.  It  may  be, 
and  possibly  is,  open  to  objection  for  indefiniteness  and  un~ 


398  SUPKEME  COUET  OF  WISCONSIN.      [Mas. 

Pier  V.  Oneida  Co.  124  Wia.  398. 

certainty  at  several  points,  but  that  is  not  the  question  here. 
Viewing  it  in  the  light  of  the  liberal  rules  that  must  be  ap- 
plied thereto,  it  seems  that  the  facts  essential' to  sustain  it 
are  alleged  expressly  or  by  reasonable  inference.  Other  in- 
ferences could  probably  be  drawn  from  the  pleading  which 
would  defeat  it,  but  the  favorable  inference  should  prevail. 
Many  of  the  facts  necessary  to  sustain  the  pleading,  which 
we  hold  are  stated  by  reasonable  inference,  may  not  exist  at 
all.  Por  the  purpose  of  sustaining  it  we  must  assume,  under 
the  circumstances,  that  they  do  exist. 
By  the  Court. — The  orders  appealed  from  are  affirmed. 

WiNSLOW,  J.,  dissents. 


Pier,  Eespondent,  vs.  Oneida  County  and  others,  Eespond- 
ents:  Doolittle,  Appellant. 

February  21— March  U,  1905, 

Judgment:  Vacating:  Right  of  a  person  not  a  party. 

After  Judgment  establishing  the  mutual  rights  of  the  parties  In 
an  action  against  a  county  to  annul  tax  certificates  on  plaint- 
iff's lands,  the  owner  of  a  portion  of  such  certificates,  not  being 
a  party  to  the  action  nor  seeking  to  be  made  a  party  nor  show- 
ing that  the  county  is  a  mere  nominal  party  and  he  the  real 
party  in  interest,  has  no  right  to  have  the  Judgment  vacated 
on  his  motion. 

Appeal  from  an  order  of  the  circuit  court  for  Oneida 
•coimty :  W.  C.  Silveethorn,  Circuit  Judge.     Affirmed. 

This  action  was  brought  in  March,  1903,  against  Oneida 
county,  its  treasurer  and  clerk,  to  set  aside  the  assessment  of 
taxes  for  1901  upon  certain  lands  in  the  county  owned  by  the 
plaintiff,  and  to  annul  the  tax  certificates  issued  for  delin- 
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quent  taxes  thereon.  Judgment  without  costs  to  either  party 
was  entered  on  March  16,  1903,  upon  the  facts  as  stipu- 
lated by  the  parties.  By  this  judgment  the  tax  certificates 
issued  by  the  county  on  account  of  such  delinquent  taxes  were 
annulled,  that  portion  of  the  tax  found  to  be  equitably  due  the 
county  as  a  proper  tax  upon  the  lands  was  ordered  paid  by 
the  plaintiff,  and  the  county  clerk  and  his  successors  in  oflBce 
were  restrained  from  issuing  tax  deeds  upon  the  outstanding 
certificates  based  upon  the  unpaid  taxes  originally  assessed. 

On  the  27th  of  the  succeeding  November,  appellant,  who  is 
not  a  party  to  this  action,  made  application  to  the  court  and 
showed  that  he  was  the  owner  of  a  portion  of  the  certificates 
against  the  lands  of  plaintiff  covered  by  the  judgment,  and 
which  had  been  issued  by  Oneida  county  at  the  sale  for  de- 
linquent taxes  in  May,  1903.  He  moved  the  court  to  vacate 
the  judgment.  After  a  hearing  on  this  motion  the  court  re- 
fused to  make  such  an  order,  and  this  is  an  appeal  from  the 
action  of  the  court  denying  the  application. 

For  the  appellant  the  cause  was  submitted  on  a  brief  by 
L.  A.  Doolittle. 

For  the  respondents  there  was  a  brief  signed  by  John 
Barnes,  of  counsel,  for  the  plaintiff,  and  Sam  S.  Miller,  dis- 
trict attorney  of  Oneida  county;  and  the  cause  was  argued 
orally  by  Mr.  Barnes. 

SiEBECKER,  J.  Appellant  is  not  a  party  to  this  action,  nor 
does  he  now  seek  to  be  made  a  party.  He  applied  to  the  court 
to  have  the  judgment  vacated  upon  the  ground  that,  as  ov^Tier 
of  tax  certificates  issued  by  the  county  for  delinquent  taxes  on 
the  lands  involved,  his  interests  therein  are  adversely  affected 
by  the  judgment.  Under  the  facts  stated  he  is  a  stranger  to 
the  action.  It  is  well  settled  that  a  stranger  to  an  action  has 
no  right  to  disturb  a  judgment  by  a  motion  to  vacate  it  with- 
out first  having  obtained  the  status  of  a  party,  unless  it  ap- 
pears that  the  party  of  record  is  merely  a  nominal  party  and 
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the  party  so  moving  the  court  is  the  real  party  in  interest. 
Under  such  circumstances  he  may  be  treated  as  having  the 
standing  of  a  party  to  the  action  and  as  having  control  of  the 
same.     JEtna  Ins.  Co.  v.  Aldrich,  38  Wis.  107. 

It,  however,  does  not  appear  but  that  the  county  is  the  real 
party  in  interest  in  this  case,  nor  does  it  appear  that  appel- 
lant's legal  rights  as  certificate  holder  have  been  determined, 
nor  could  they  be  in  the  absence  of  his  being  made  a  party  to 
the  action.  If  appellant  were  allowed  to  interpose  and  as- 
sume the  control  of  the  action  after  judgment  under  these  cir- 
cumstances, it  would  result  in  an  invasion  of  the  rights  of  the 
parties  who  have  prosecuted  the  cause  to  a  final  judgment 
which  establishes  their  mutual  rights  in  this  controversy.  Ap- 
pellant's application  to  vacate  this  judgment  is  not  well 
founded  in  the  law  and  was  properly  denied  by  the  trial  court. 
The  following  authorities  in  this  court  sustain  this  ruling: 
Wcurd  V.  Clark,  6  Wis.  509;  Packard  v.  Smith,  9  Wis.  184; 
^tna  Ins.  Co.  v.  Aldrich,  38  Wis.  107. 

By  the  Court. — The  order  appealed  from  is  aflSrmed. 


CoLUEB,  Respondent,  vs.  Town  of  Scott,  Appellant 

February  21—March  Ih  1905, 

Public  health:  Potoen  of  health  officer:  Employment  of  physician: 
When  town  liable. 

1.  Under  sec  1412,  Stats.  1898,  a  health  officer  has  no  power,  with- 

out the  approval  of  the  board  of  health,  to  take  measures  for 
the  prevention,  suppression,  and  control  of  a  contagious  disease. 
He  cannot,  without  such  approval,  bind  the  town  by  the  em- 
ployment of  a  physician  to  attend  a  person  afflicted  with  such 
a  disease. 

2.  Sec.  1416,  Stats.  1898,  relates  to  the  duties  of  the  board  of  health; 

and  the  health  officer  cannot  exercise  the  powers  there  con- 
ferred, without  the  approval  of  the  board. 
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[3.  Whether  the  board  of  health  has  any  power  to  charge  the  town 
with  the  expense  of  medical  services  and  medicine  furnished  to 
a  person  infected  with  smallpox,  especially  when  such  person  is 
not  a  pauper,  but  able  to  pay  such  expense,  not  determined.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county :  W.  C.  Silvebthoen,  Circuit  Judge.     Reversed. 

This  is  an  action  to  recover,  for  physician's  services  and 
for  drugs  furnished,  $101.30.  Plaintiff  is  a  physician,  and 
defendant  one  of  the  towns  of  Lincoln  county,  Wisconsin. 
On  April  10, 1901,  the  board  of  supervisors  of  said  town  met 
to  organize  as  a  board  of  health,  and  ele(;ted  one  A.  W.  Schulz 
chairman,  one  Fred  Kleinschmidt  clerk,  and  one  William 
Hackbarth  as  health  officer.  In  November  one  John  Hintz, 
a  well-to-do  farmer  residing  in  the  town,  and  his  family,  be- 
came aifiicted  with  smallpox.  When  first  afficted  Dr.  Walsh 
was  employed  by  Hintz.  Soon  thereafter  Dr.  Walsh  wrote 
to  one  Kluch,  a  resident  of  the  town  but  not  a  member  of  the 
board  of  health  or  of  the  town  board,  of  the  trouble  with  the 
Hintz  family,  suggesting  that  they  be  quarantined.  The  let- 
ter was  placed  in  the  hands  of  Schulz,  chairman,  who 
promptly  exhibited  it  to  Hackbarth  with  the  explanation  that 
the  letter  showed  there  ought  to  be  a  sign  put  on  the  Hintz-. 
house,  and  to  attend  to  it  and  put  the  sign  on,  if  necessary. 
The  next  day  Hackbarth  called  at  the  Hintz  home  and  after 
talking  with  Hintz,  through  his  daughter,  went  to  the  city  of 
Merrill  and  had  some  talk  with  plaintiff  about  attending  to* 
the  patients.  What  was  said  at  that  time  between  plaintiff* 
and  Hackbarth  is  in  dispute,  but,  pursuant  thereto,  plaintiff 
at  once  visited  the  family  and  found  them  quarantined,  and 
on  his  return  sent  them  medicine  by  Hackbarth.  Plaintiff 
continued  to  visit  and  treat  the  family  until  their  recovery, 
and  made  eight  calls  for  which  he  charged  $8Q,  and  furnished 
medicine  for  which  he  charged  $21.30.  Hackbarth  never  re- 
ported to,  nor  received  any  instructions  from,  the  board  of 
health,  and  the  board  never  approved  his  employment  of 
Vol.  124—28 
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plaintiff.  Plaintiff's  claim  was  presented  to  the  town  board 
of  audit,  brought  up  at  the  annual  meeting,  but  not  allowed. 

The  action  was  tried  in  the  county  court,  where  judgment 
was  rendered  for  defendant.  Plaintiff  appealed  to  the  cir- 
cuit court,  the  action  was  tried  by  the  court,  and  the  court 
found  for  the  plaintiff  and  directed  that  judgment  be  entered 
against  defendant  for  full  amoimt  of  plaintiff's  claim,  with  in- 
terest and  costs,  from  which  judgment  this  appeal  was  taken. 

The  cause  was  submitted  for  the  appellant  on  briefs  by 
John  Van  Heche,  and  for  the  respondent  on  the  brief  of  Flett 
<&  Porter. 

To  the  point  that  sec  1416,  Stats.  1898,  in  providing  that 
what  is  done  shall  be  at  the  expense  of  the  individual,  does 
not  intend  to  exempt  the  public  from  immediate  liability, 
counsel  for  respondent  cited  Roe  v.  Flint,  51  Mich.  526,  16 
N.  W.  887 ;  Elliott  v.  Kalkaska  Sup'rs,  58  Mich.  452,  25  K 
W.  461 ;  Wilkinson  v.  Long  Bapids,  74  Mich.  63,  41  N.  W. 
861 ;  Safford  v.  Detroit  Board  of  Health,  110  Mich.  81,  67 
N.  W.  1094. 

Keewin,  J.  The  liability  of  towns  for  expenses  incurred 
in  the  investigation,  prevention,  suppression,  and  control  of 
dangerous. contagious  diseases  is  regulated  by  statute.  Sec 
1411,  Stats.  1898,  provides  for  the  organization  of  a  board  of 
health.     Sec.  1412,  Stats.  1898,  provides  that: 

"It  shall  be  the  duty  of  every  health  oflBcer,  chosen  under 
the  provisions  of  the  preceding  section  or  under  any  village 
or  city  charter,  upon  the  appearance  of  any  dangerous  con- 
tagious disease  in  the  territory  within  the  jurisdiction  of  the 
board  of  which  he  is  a  member,  to  immediately  investigate  all 
the  circumstances  attendant  upon  the  appearance  of  such  dis- 
ease, make  a  full  report  to  such  board  and  also  to  the  state 
board  of  health ;  and  it  shall  likewise  be  his  duty  at  all  times 
promptly  to  take  such  measures  for  the  prevention,  suppres- 
sion and  control  of  any  such  disease  as  may  in  his  judgment 
be  needful  and  proper,  subject  to  the  approval  of  the  board 
of  which  he  is  a  member.'' 
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Under  this  statute  the  power  conferred  upon  the  health 
oflScer  is  to  "investigate  all  the  circumstances  attendant  upon 
the  appearance  of  such  disease,  make  a  full  report  to  such 
board  and  also  to  the  state  board  of  health."  No  authority  is 
vested  in  the  health  ofiBcer  to  t-ake  measures  for  the  prevention, 
suppression,  and  control  of  disease  except  subject  to  the  ap- 
proval of  the  board  of  health,  and  it  is  clear  that  the  power 
to  investigate  and  report  does  not  embrace  the  power  to  take 
measures  for  the  suppression  and  control  of  disease,  vested  in 
the  board  of  health  as  a  board.  The  statute  does  not  apjxear 
to  give  the  health  officer  any  discretionary  power  concerning 
the  prevention,  suppression,  and  control  of  the  disease,  but 
simply  imposes  upon  him  the  duty  of  investigating  the  cir- 
cumstances attendant  upon  the  appearance  of  the  disease  and 
making  report.  Whether  the  health  officer  could  in  any  case 
bind  the  town  by  the  employment  of  a  physician  to  aid  him  in 
such  investigation  it  is  not  necessary  here  to  decide,  because 
it  appears  that  the  plaintiff  was  not  employed  for  any  such 
purpose  nor  was  it  necessary  that  he  should  be.  The  afflicted 
family  already  had  the  services  of  a  physician,  the  case  had 
been  declared  smallpox,  and  the  premises  quarantined  before 
the  employment  of  plaintiff.  The  court  below  found  as  a  fact 
that,  before  plaintiff  was  called,  the  health  officer  went  to  the 
home  of  Hintz,  and  was  informed  by  a  member  of  the  family 
that  they  already  had  a  doctor  and  wanted  none  other,  and 
the  premises  had  been  quarantined  and  the  case  declared 
smallpox.  Moreover,  the  cause  of  action  set  out  in  the  plaint- 
iff's complaint  is  for  medical  services  and  medicines  fur- 
nished in  the  treatment  and  attendance  upon  John  Hintz  and 
family.  The  plaintiff  testified  that  the  health  officer  informed 
him  that  the  family  had  had  smallpox  several  days  and  were 
imder  quarantine  and  that  he  wanted  him  to  take  care  of  the 
case  and  furnish  everything  necessary.  It  is  clear,  there- 
fore, that  there  is  no  claim  in  this  action  for  services  ren- 
dered by  plaintiff  in  investigation  and  report,  even  if  the 
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health  officer  had  authority  to  employ  plaintiff  for  such  pur- 
pose. The  board  is  authorized  to  take  such  measures  as  may 
be  deemed  necessary  for  the  prevention,  suppression,  and  con- 
trol of  the  disease,  and  this  involves  the  exercise  of  discretion, 
which  the  statute  wiselv  vests  in  the  board,  and  which  was  not 
intended  to  be  given  to  the  health  officer,  for  obvious  reasons. 
It  is  undisputed  that  the  action  of  the  health  officer  in  the  em- 
ployment of  plaintiff  was  never  authorized  or  approved  by  the 
board  of  health  as  a  board,  or  even  by  its  members  individ- 
ually, and  the  question,  therefore,  is*  whether  the  health  officer 
had  power  to  employ  plaintiff  to  treat  the  Hintz  family  and 
furnish  them  with  medicine.  We  think  it  very  clear  that  he 
had  not  The  power  to  charge  defendant  with  the  expenses 
of  a  physician  in  the  prevention,  suppression,  and  control 
of  a  dangerous  and  contagious  disease,  if  it  exists  in  any  case,, 
is  vested  in  the  board  of  health,  and  not  in  the  health  officer 
without  the  approval  of  the  board,  and  the  plaintiff  was  bound 
to  know  at  his  peril  that  the  action  of  the  health  officer  in  tiiat 
regard  was  subject  to  the  approval  of  the  board,  and,  such  ap- 
proval not  having  been  given  in  any  manner,  plaintiff  makes 
no  case  against  defendant. 

Counsel  for  respondent  contends  that  the  failure  to  secure 
the  approval  of  the  board  of  health  does  not  relieve  the  town 
from  liability,  where  the  health  officer  takes  such  measures  as 
in  his  judgment  are  necessary  to  prevent  the  spread  of  dis- 
ease. We  do  not  so  understand  the  statute.  Th©  power  to^ 
investigate  and  report  is  given  to  the  health  officer  without 
limitation,  but  the  power  to  take  measures  for  the  prevention,, 
suppression,  and  control  of  the  disease  is  vested  in  the  board, 
and  cannot  be  exercised  by  the  health  officer  without  approval 
of  the  board.  Whether  this  legislation  is  wise  or  otherwise,, 
and  whether  more  extensive  powers  should  be  given  to  health 
officers,  are  not  questions  for  the  courts.  The  legislature, 
doubtless,  in  limiting  the  powers  of  the  health  officer  and  mak- 
ing them  subject  to  the  approval  of  the  board,  clearly  intended 
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that  snch  matters  involving  the  exercise  of  judgment  and  dis- 
cretion should  be  vested  in  the  board  and  not  in  the  health 
oflScer,  and  that  the  acts  of  the  health  officer  in  such  matters 
should  not  be  binding  without  the  approval  of  the  board. 
This  seems  to  be  the  plain  and  obvious  intention  of  the  legis- 
lature and  cannot  be  disregarded.  Barrett  v.  Hill  Co.  (Tex. 
Civ.  App.)  74  S.  W.  811. 

Counsel  for  respondent  refers  to  the  duty  of  the  health  offi- 
cer under  sec.  1416,  Stats.  1898,  but  this  section  relates  to  the 
duties  of  the  board  of  health  and  not  the  health  officer,  and 
it  is  very  clear  from  the  statute  itself,  as  well  as  upon  prin- 
ciple and  authority,  that  the  health  officer  could  not  exercise 
the  duties  imposed  upon  the  board  of  health  under  sec.  1416, 
Stats.  1898,  without  the  approval  of  the  board.  Doyle  v. 
GUI  69  Wis.  518,  18  N.  W.  617 ;  McNolty  v.  School  Direct- 
orsj  102  Wis.  261,  78  N.  W.  439 ;  Young  v.  Blackhawh  Co. 
66  Iowa,  460,  23  K  W.  923 ;  Mclntire  v.  Pembroke,  63  N. 
H.  462.  Sec.  1416,  Stats.  1898,  provides  that  the  charge 
shall  be  against  the  person  so  taken  care  of,  or  against  any 
other  person  who  may  be  liable  for  his  support,  and  makes 
no  exception.  It  is  at  least  very  doubtful  whether  the  board 
of  health  has  any  power  under  the  statutes  of  this  state  to 
charge  a  town  with  the  expenses  of  medical  services  and  medi- 
cine furnished  to  a  person  infected  with  smallpox,  especially 
when  such  person  is  not  a  pauper,  but  well-to-do  and  amply 
able  to  pay  for  such  services  and  medicine.  Sees.  1416,  1421, 
Stats.  1898 ;  Kolloch  v.  Stevens  Point,  37  Wis.  348 ;  Marshall 
Co.  V.  Roseau  Co.  (Minn.)  101  N.  W.  164;  Dodge  Co.  v. 
Diers  (Neb.)  95  N.  W.  602;  Walker  v.  Boone  Co.  (Iowa) 
97  N.  W.  1077;  Mclntire  v.  Pembroke,  supra;  Gill  v.  Ap- 
panoose Co.  68  Iowa,  20,  25  N.  W.  908. 

But  the  question  here  is  not  whether  the  appellant  would 
be  liable  in  case  the  employment  was  by  authority  or  approval 
of  the  board  of  health,  and  we  refrain  from  expressing  any 
opinion  as  to  the  liability  of  the  defendant  if  the  employment 
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had  been  approved  by  the  board.  We  hold  that  the  health 
officer,  without  the  approval  of  the  board,  had  no  authority  to 
employ  plaintiff  on  behalf  of  the  town,  or  render  it  liable  for 
the  plaintiff's  claim,  and,  therefore,  that  the  judgment  of  the 
court  below  should  be  reversed. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  instructions  to  the  court  below  to  enter  judgment  dis- 
missing plaintiff's  complaint 


Tess,  Appellant,  vs.  Chicago  Brass  Compant,  Respondent. 

February  22— March  14,  1905. 

Master  and  aervant:  Negligence:  Personal  injuries:  Assumption  of 
risk:  Proximate  cause:  Hidden  danger:  Failure  to  instruct. 

1.  An  employee  in  a  mill  must  be  deemed  to  have  assumed  the  risk 

of  Injury  by  slipping  on  lubricating  oil  which  had  been  allowed 
to  accumulate  upon  the  floor  near  the  machine  at  which  he  was 
working,  the  presence  of  the  oil  and  the  danger  therefrom  being 
obvious. 

2.  It  is  not  necessary  that  the  proximate  cause  of  an  injury  should 

be  the  immediate  cause  thereof,  in  order  to  warrant  a  recovery. 

3.  In  the  operation  of  a  machine  for  winding  into  rolls  thin  bars 

or  sheets  of  brass,  the  hands  of  the  operator  were  expected  to 
come  in  contact  with  it,  but  it  could  not  be  stopped  while  in 
use  and  under  tension  in  case  his  hand  got  caught.  An  inex- 
perienced employee,  set  to  work  at  this  machine,  was  not  in- 
structed as  to  this  danger,  but  was  told  that  he  could  stop  the 
machine  at  any  time  by  stepping  on  a  certain  lever.  While 
operating  the  machine  he  slipped  upon  some  lubricating  oil 
on  the  floor,  causing  his  hand  to  be  caught  in  the  machine,  and, 
being  unable  to  stop  it  by  means  of  the  lever,  he  was  severely 
injured.    Held: 

(1)  The  oil  on  the  floor,  though  it  may  have  been  the  orig- 
inating cause  of  the  injury,  could  not  be  said,  as  a  matter  of 
law,  to  be  the  "efficient  cause"  thereof. 

(2)  The  failure  to  notify  the  employee  of  the  danger  arising 
from  the  fact  that  the  machine  could  not  be  stopped  under 
such  circumstances — that  danger  being  a  hidden  one — ^was  neg- 
ligence on  the  part  of  the  employer. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county:  E.  B.  Belden,  Circuit  Judge.    Beversed. 

This  is  an  action  for  personal  injuries  sustained  by  the 
plaintiff  while  in  the  employ  of  the  defendant  in  operating 
a  brass  rolling  block  machine  in  the  defendant's  brass  rolling 
mill,  ifay  22,  1902.  Issue  being  joined  and  trial  had,  the 
court,  at  the  close  of  the  testimony  on  the  part  of  the  plaintiff, 
granted  a  nonsuit,  and  from  the  judgment  entered  thereon 
the  plaintiff  appeals. 

The  evidence,  as  stated  on  the  part  of  the  plaintiff,  tends  to 
prove  that  the  machine  so  operated  by  the  plaintiff  consists 
in  the  main  part  of  a  short  shaft  about  four  feet  long,  at  the 
end  of  which  is  a  cylindrical  block,  made  of  wood,  about 
eighteen  inches  long  and  eight  inches  in  diameter.  The  block 
is  set  behind  the  large  rolls  and  about  three  or  four  feet  from 
them,  and  is  used  in  winding  into  rolls  the  thinner  bars  of 
brass  as  they  pass  through  the  large  brass  rolls.  The  shaft 
and  block  is  made  to  revolve  or  turn  by  means  of  two  large 
pulleys  on  the  opposite  end  of  the  shaft  from  the  wooden 
block,  which  are  connected  by  belts  to  pulleys  on  the  main 
shaft  above.  These  two  pulleys  are  about  ten  inches  apart 
and  revolve  in  opposite  directions.  They  are  not  so  connected 
with  the  shaft  as  to  impart  motion  to  it,  except  by  a  clutch, 
which  slides  back  and  forth  upon  the  shaft  between  the  pulleys 
and  engages  with  either  of  them.  This  clutch  is  so  moved  by 
means  of  a  foot  lever  connected  therewith  and  extending 
under  the  block  at  the  opposite  end  of  the  machine,  where  it 
may  be  easily  touched  by  the  foot  of  the  operator.  Thus, 
when  the  clutch  is  moved  so  as  to  engage  with  the  outer  pul- 
ley, in  which  position  it  is  kept  by  means  of  a  spring  unless 
moved  therefrom  by  means  of  such  lever,  the  block  revolves 
so  as  to  wind  or  coil  up  the  bars  of  brass  as  they  come  from 
the  rolls ;  but  if  the  clutch  is  disengaged  from  the  outside  pul- 
ley by  means  of  such  lever,  the  block  ceases  to  turn  unless  the 
clutch  be  moved  by  such  lever  over  to  and  engaged  with  the 
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other  pulley,  in  which  case  the  block  will  be  caused  to  re- 
volve in  the  opposite  direction,  loosening  and  unwinding  the 
roll  of  brass.  The  friction  of  the  clutch  upon  the  pulley  is 
upon  a  bearing  of  about  three  quarters  of  an  inch ;  that  is  to 
say,  the  surfaces  of  contact  between  the  clutch  and  the  pulley, 
•  or  the  surface  of  the  recess  in  the  clutch  and  the  corresponding 
surface  on  the  pulley,  are  each  about  three  quarters  of  an 
inch  in  area,  and  each  surface  is  curved  and  kept  well  oiled, 
so  that  a  very  slight  pressure  upon  the  lever  will  disengage  the 
clutch  from  the  pulley  and  stop  or  reverse  the  block  as  the 
same  is  used  in  the  conduct  of  the  defendant's  business. 

In  using  this  machine  the  employee  takes  hold  of  the  bar  of 
brass  near  the  end,  after  it  has  come  through  the  rolls,  and, 
as  it  is  slowly  rolled  out,  carries  it  under  the  block,  and  with 
the  hands  bends  the  end  of  the  bar  around  the  block,  pressing 
it  tightly  to  the  block,  and  causing  the  end  of  the  bar  to  become 
caught  between  the  bar  and  the  block  at  the  point  of  contact 
on  the  under  side  of  the  block,  and  the  bar  to  be  rolled  up. 
When  the  bar  has  been  entirely  rolled  or  coiled  up  on  the 
block  he  touches  the  lever  with  his  foot,  thus  disengaging  the 
clutch  from  the  pulley  and  stopping  the  block  and  permitting 
him  to  remove  the  roll  of  brass  from  it.  It  takes  considerable 
strength  to  bend  and  hold  the  bar  tight  about  the  block  in 
order  to  get  it  caught.  The  block  revolves  and  runs  away 
from  the  operator  very  slowly,  the  bar  of  brass  passing  from 
the  rolls  to  it  about  as  fast  as  a  man  walks  slowly.  These 
pulleys  on  the  block  machine  are  flanged  so  that  the  belts  can- 
not be  removed  therefrom.  There  is  no  belt  shifter  or  anv 
other  means  of  disengaging  power  from  this  machine  ezcept 
the  lever  shifting  the  clutch  as  described ;  and  when  the  ma- 
chine is  engaged  in  winding  or  coiling  a  bar  of  brass  it  is 
impossible  to  disengage  the  clutch  from  the  pulley  on  account 
of  the  great  tension  of  the  bar  of  brass  as  it  is  being  wound 
up.  There  is  then  no  other  way  of  stopping  the  block  than 
by  cutting  the  belt  transmitting  power  to  it. 
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The  defendant  employed  the  plaintiff  and  set  him  at  work 
at  this  block  machine  five  or  six  weeks  before  the  accident. 
He  was  inexperienced  with  machinery,  and  particularly  with 
this  block  machine,  and  knew  nothing  about  its  operations  or 
its  dangers.  The  plaintiff  had  not  applied  for  such  work,  and 
the  defendant  directed  one  familiar  with  the  operation  of  the 
machine  to  instruct  him  how  to  run  it.  The  plaintiff  was 
given  no  instruction  as  to  such  impossibility  to  stop  the  ma- 
chine when  in  operation,  but,  on  the  contrary,  was  told  that 
when  he  wanted  to  stop  the  machine  all  he  had  to  do  was  to 
put  his  foot  on  the  lever  disengaging  the  clutch.  The  plaint- 
iff believed  from  what  he  had  been  told  that  he  could  stop  the 
machine  instantly,  at  any  time,  by  placing  his  foot  upon  the 
lever.  He  had  no  occasion  to  attempt  to  stop  the  machine 
while  it  was  engaged  in  winding  brass,  and  knew,  moreover, 
that  to  stop  the  machine  at  such  a  time  would  cause  serious 
trouble  in  his  work.  The  defendant  and  its  foreman  knew 
that  the  machine  could  not  be  stopped  when  in  use  and  under 
tension. 

The  plaintiff  worked  at  this  machine  the  greater  part  of 
the  time  for  five  or  six  weeks  inmaediately  before  the  acci- 
dent. On  the  morning  of  that  day,  just  as  he  was  bending  a 
bar  about  the  block  and  holding  it  so  that  it  would  become 
caught  and  rolled  up,  his  foot  slipped  on  a  small  quantity  of 
oil  on  the  floor  near  the  machine,  causing  his  hand  to  slip 
between  the  bar  and  the  block.  He  immediately  pressed  upon 
the  lever  with  his  foot,  and  then  he  jumped  on  it  with  both 
feet,  and  learned  for  the  first  time  that  it  was  powerless  to 
stop  the  machine.  Up  to  the  time  he  had  stepped  upon  the 
lever  with  both  feet  only  his  hand  was  caught,  and  that  was 
not  injured.  But  the  machine  could  not  be  stopped  until  sev- 
eral minutes  after,  and  then  was  stopped  by  cutting  the  belt 
with  a  pocket  knife,  after  the  plaintiff's  arm  had, been  slowly 
wound  up,  broken  in  several  places  and  greatly  mangled,  and 
his  body  had  been  turned  about  the  block  three  times  and 
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seriously  injured  by  striking  against  the  machine.  The 
plaintiff  testified  that  he  was  not  aware  of  this  oil  upon  the 
floor  on  that  day  until  after  he  was  injured.  It  was  lubricat- 
ing oil  which  had  been  used,  and  undoubtedly  came  from  the 
oil  cup  under  the  shaft  hanger,  which  was  above  the  place 
where  the  plaintiff  worked,  and  which  was  permitted  to  over- 
flow. 

Norman  L.  Baker j  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Peter  Fisher,  at- 
torney, and  Kearney,  Thompson  &  Myers,  of  counsel,  and 
oral  argument  by  Mr.  Fisher  and  T.  M.  Kearney. 

Cassoday,  0.  J.  It  is  alleged  in  the  complaint  that  the 
defendant  was  negligent  in  failing  to  furnish  the  plaintiff 
with  a  reasonably  safe  place  in  which  to  work  while  operating 
the  machine,  by  allowing  oil  to  accumulate  upon  the  floor; 
also  that  the  defendant  was  negligent  in  setting  the  plaintiff 
at  work  upon  a  machine  which  could  not  be  stopped  when  in 
use  under  tension,  and  failing  to  instruct  him  that  it  could 
not  be  stopped  when  so  in  use,  and  instructing  him  that  it 
could  be  stopped  by  means  of  the  lever  mentioned  in  the  fore- 
going statement  of  facts.  In  opening  the  case  to  the  jury  the 
plaintiff's  counsel  claimed  that  each  of  such  two  grounds  of 
negligence  was  the  proximate  cause  of  the  plaintiff's  injury. 
Thereupon  Counsel  for  the  defendant  gave  notice  that  they 
would  object  to  any  evidence  tending  to  prove  two  different 
proximate  causes  of  the  injury,  not  concurrent,  and  demurred 
to  the  complaint  ore  tenus  on  that  and  other  grounds.  The 
court  reserved  its  ruling. 

Testimony  was  then  given  on  the  part  of  the  plaintiff  as 
indicated  in  the  foregoing  statement.  Among  other  things  it 
tended  to  prove  that  the  machine  could  not  be  stopped,  when 
under  tension,  except  by  breaking  or  cutting  the  bar  that  was 
being  wound  up  or  cutting  the  belt ;  that  the  plaintiff  was  not 
instructed  as  to  that  fact,  and  had  no  information  in  respect 
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to  it  until  the  accident  in  qnestion ;  that  he  was  told  by  the 
defendant's  superintendent  that  the  way  to  stop  the  machine 
was  to  put  his  foot  on  the  lever.  That  was  true  when  the 
machine  was  not  under  tension,  but  was  not  true  when  the 
machine  was  under  tension,  as  indicated  in  the  foregoing  state- 
ment 

At  the  close  of  the  direct  examination  of  the  plaintiff  in 
his  own  behalf,  the  court,  on  motion  of  the  defendant,  struck 
out  all  testimony  concerning  the  alleged  failure  of  the  de- 
fendant, its  ojKcers  or  agents,  to  inform  the  plaintiff  as  to 
the  manner  of  operating  the  machine,  for  the  reason  that 
under  the  pleadings  and  the  law,  upon  which  the  plaintiff 
must  rely,  the  proximate  cause  of  the  plaintiff's  injury  was 
the  presence  of  oil  upon  the  floor  upon  which  the  plaintiff 
slipped  at  the  time  of  the  accident  Subsequently  other  testi- 
mony on  the  part  of  the  plaintiff  was  excluded  on  the  same 
ground.  At  the  close  of  all  the  testimony  on  the  part  of  the 
plaintiff  his  counsel  asked  to  have  stricken  out  of  the  record 
what  appeared  to  be  his  statement  at  the  opening  of  the  trial 
respecting  two  proximate  causes  of  the  injury,  for  the  reason 
that  it  did  not  contain  all  that  he  had  said  at  the  time,  in  that 
it  failed  to  state  that  he  relied  principally  upon  the  negligence 
of  the  defendant  in  furnishing  an  unsafe  machine  and  failing 
to  instruct  the  plaintiff  of  its  dangers.  Thereupon  the  court 
granted  the  defendant's  motion  for  a  nonsuit,  based  upon  the 
pleadings  as  explained  by  the  plaintiff's  counsel  at  the  time 
of  opening  the  case  to  the  jury. 

1.  That  motion  was  manifestly  granted  on  the  ground  that 
such  presence  of  oil  upon  the  floor  was  so  obvious  to  any  man 
of  ordinary  intelligence,  during  the  five  or  six  weeks  the 
plaintiff  had  worked  upon  the  machine,  that  he  knew  or  ought 
to  have  known  of  its  presence  and  the  danger  of  slipping 
thereon ;  and  hence  that  he  must  be  deemed  to  have  assumed 
the  risk.  Stephenson  v.  Duncan,  73  Wis.  404,  41  N.  W.  337 ; 
Peterson  v.  Sherry  L.  Co.  90  Wis.  83,  62  N.  W.  948;  Hazen 
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V.  West  Superior  L.  Co.  91  Wis.  208,  64  K  W.  857 ;  Powell 
V.  Ashland  I.  &  8.  Co.  98  Wis.  35,  73  N.  W.  573 ;  Foss  v. 
Bigelow,  102  Wis.  418,  78  N.  W.  570;  Sladhy  v.  Marinette 
L.  Co.  107  Wis.  260,  261,  83  N.  W.  614;  KoepcJce  v.  Wis. 
B.  £  I.  Co.  116  Wis.  92,  92  N.  W.  558.  It  follows  that,  how- 
ever negligent  the  defendant  may  have  been  in  allowing  oil 
to  accumulate  upon  the  floor,  it  was  no  ground  for  recovery 
in  this  action.  Nevertheless,  it  was  one  of  the  facts  in  the 
case  tending  to  show  the  circumstances  under  which  the  plaint- 
iff was  required  to  operate  the  machine. 

2.  The  important  question  in  the  case  is  whether  it  was 
•error  to  exclude  testimony  tending  to  prove  that  the  machine 
could  not  be  stopped  while  in  use  and  under  tension,  and  that 
the  defendant  failed  to  inform  the  plaintiff  of  that  fact,  and 
that  the  instructions  given  were  to  the  contrary.  Such  rul- 
ing is  claimed  to  be  justified  by  a  recent  decision  of  this  court 
Pautz  V.  Plankinton  P.  Co.  118  Wis.  47,  51,  94  N.  W.  654. 
In  that  case  the  defective  wooden  wheel  transmitted  power  to 
the  defective  iron  wheel  which  broke ;  and  it  was  held  that  the 
defective  wooden  wheel  was  the  sole  proximate  cause  of  the 
injury — ^that  it  was  the  originating  and  efficient  cause  which 
set  the  defective  iron  wheel  in  motion  and  produced  the  re- 
sult. We  have  no  such  condition  here.  The  oil  on  the  floor 
may  have  made  the  place  more  dangerous  for  the  plaintiff  to 
do  his  work  in.  The  same  would  be  true  of  exposed  ma- 
chinery or  other  obstructions.  There  was  no  defect  in  the 
machine  itself.  It  moved  very  slowly,  and  in  the  direction 
from  the  operator  whose  hands  were  expected  to  come  in  con- 
tact with  it.  The  danger  consisted  in  the  inability  to  stop  the 
machine  while  under  tension  in  case  his  hand  got  so  far  into 
the  machine  as  to  be  caught.  The  oil  on  the  floor  did  not 
create  that  danger.  Nor  was  there  any  necessary  or  natural 
causal  connection  between  the  oil  on  tlie  floor  and  such  inabil- 
ity to  stop  the  machine.  The  oil  on  the  floor  may  have  been 
the  originating  cause  of  the  plaintiff's  injurj*-,  but  we  cannot 
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say  from  the  evidence,  as  a  matter  of  law,  that  it  was  "the 
efficient  cause"  of  the  injury,  as  defined  by  this  and  other 
courts.  Deisenrieter  v.  Kraus-Merkel  M.  Co.  97  Wis.  279,  72 
]Sr.  W.  735 ;  Pauiz  v.  Plankinton  P.  Co.  118  Wis.  47,  51,  94 
X.  W.  654,  and  cases  there  cited.  In  the  first  of  these  two 
cases  the  jury  found  that  the  plaintiff  sustained  the  injury 
"by  falling  upon  uncovered  machinery  after  being  rendered 
unconscious  by  the  fumes  of  gas  escaping  from  a  kiln  in  a 
room  below  where  he  was  at  work."    This  court  has  held  that : 

"An  employer  who  was  negligent  in  keeping  a  large  rotary 
saw  partially  uncovered  is  not  relieved  from  liability  for  an 
injury  to  an  employee  by  the  fact  that  an  accidental  slip  of 
the  employee's  foot  combined  with  said  negligence  of  the  em- 
ployer to  cause  the  injury."  Darcey  v.  Farmers^  L.  Co.  87 
Wis.  245,  68  K  W.  382;  /S.  C.  91  Wis.  654,  65  K  W.  491; 
S.  C.  98  Wis.  673,  74  N.  W.  337. 

See,  also,  Shepherd  v.  Morton-Edgar  L.  Co.  115  Wis.  522,. 
92  N.  W.  260.  Thus  it  is  said  in  a  recent  work  on  the  sub- 
ject of  negligence  that : 

"AVhere,  in  a  suit  for  personal  injuries  due  to  defective- 
machinery,  it  appears  that  the  defect  (insufficiently  protected 
knives)  was  due  to  the  defendant's  negligence  and  was  the 
immediate  cause  of  the  injury,  the  fact  that  the  initial  and' 
moving  cause  was  the  plaintiff's  slipping  on  the  floor,  in  which 
respect  the  defendant  was  not  negligent,  will  not  preclude  a 
recovery."    4  Thompson,  Comm.  Law  Neg.  §  3857. 

In  support  of  that  proposition  the  learned  author  cites, 
among  other  cases,  Siuift  &  Co.  v.  Holoubekj  60  JSTeb.  784, 
84  N.  W.  249 ;  S.  C.  62  Xeb.  31,  86  N.  W.  900 ;  Scandell  v. 
Columbia  C.  Co.  50  App.  Div.  512,  64  K  Y.  Supp.  232.  Of 
course,  under  our  decisions  cited  it  is  not  necessary  that  the 
proximate  cause  of  the  injury  should  be  the  immediate  cause 
of  the  injury.  According  to  the  evidence  on  the  part  of  the- 
plaintiff  in  the  case  at  bar,  he  was  informed  that  he  could 
stop  the  machine  at  any  time  by  stepping  upon  the  lever,  but 
as  a  matter  of  fact  it  could  not  be  so  stopped  while  in  use  and 
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under  tension.  That  fact  was  not  open  and  obvious  upon  in- 
spection. The  trial  court  ruled  out  the  evidence  as  to  those 
facts,  and  thereby,  in  effect,  held  as  a  matter  of  law  that  the 
failure  of  the  defendant  to  notify  the  plaintiff  of  such  con- 
cealed danger  was  not  actionable  negligence.  After  careful 
consideration  we  are  forced  to  the  conclusion  that  such  ruling 
was  error.  Thompson  v.  Edward  P.  Allis  Co.  89  Wis.  523, 
62  N.  W.  527;  McMahon  v.  Ida  M.  Co.  95  Wis.  308,  70 
N.  W.  478 ;  McDougall  v.  Ashland  S.-F.  Co.  97  Wis.  382,  73 
N.  W.  327.    In  the  last  of  these  cases  it  was  held  that: 

"If  a  master  employs  a  servant  to  do  work  in  a  dangerous 
place,  or  where  the  mode  of  doing  the  work  is  dangerous, 
though  apparent  to  a  person  of  capacity  and  knowledge  of  the 
subject,  yet,  if  the  servant  employed  to  do  such  work  or  in 
such  a  place,  from  youth,  inexperience,  ignorance,  or  want  of 
j^neral  capacity,  may  fail  to  appreciate  the  danger,  it  is  a 
breach  of  duty  on  the  part  of  the  master  to  expose  him  to  such 
dangers,  even  with  his  own  consent,  unless  he  first  gives  him 
instructions  or  cautions  sufficient  to  make  him  (jomprehend 
them  and  do  his  work  safely,  with  proper  care  on  his  part" 

See,  also,  Jensen  v.  Hudson  S.  Co.  98  Wis.  73,  82,  73 
X.  W.  434;  Shepherd  v.  Morton-Edgar  L.  Co.,  supra. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


The  State,  Eespondent,  vs.  Nergaard,  Appellant. 
February  22— March  14,  1905. 

Tish  and  game:  Preservation:  Constitutional  Jaw:  Vnlatoful  ship- 
ment: Forfeitures:  Pleading:  Evidence:  Cross-examination  of 
defendant:  Place  where  fish  were  taken:  Court  and  jury:  De- 
gree of  proof  necessary, 

1.  The  state  has  the  right  to  enact  reasonable  police  regulations 
to  preserve  for  Its  people  the  fish  and  game  within  its  limits.  It 
may  prohibit  the  shipment  or  sale  of  more  than  a  given  qnan- 
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tity  within  a  given  time  by  any  one  person;  and  such  a  pro- 
hibition is  not  an  unconstitutional  infringement  upon  private 
property  rights. 

2.  Under  sec.  1498gr,  Stats.  1898,  making  it  the  duty  of  district  at- 

torneys to  prosecute  actions  for  violation  of  the  fish  and  game 
laws  when  complaint  is  made  by  the  state  warden  or  any 
deputy,  the  complaint  in  an  action  in  justice's  court  to  recover 
a  forfeiture  for  such  a  violation,  if  it  appears  on  its  face  to  be 
made  by  one  of  the  officers  named,  need  not  state  that  it  is 
made  on  behalf  of  the  state,  notwithstanding  the  general  pro- 
visions of  sec.  3602  in  that  regard. 

3.  In  an  action  to  recover  a  forfeiture  for  a  violation  of  the  flsh 

laws,  it  was  not  a  prejudicial  error  to  permit  defendant,  on  his 
cross-examination,  to  be  asked  as  to  a  prior  arrest  for  a  similar 
offense,  where  in  answering  the  question  he  voluntarily  stated 
that  he  had  been  convicted  of  such  offense. 

4.  It  was  not  error  nor  an  abuse  of  discretion  in  such  a  case  to 

compel  defendant,  on  his  cross-examination,  to  answer  the  Ques- 
tion whether  he  was  not  constantly  under  surveillance  of  the 
officers  of  the  law  while  in  business  as  a  fish  dealer  at  another 
place,  and  whether  they  did  not  frequently  take  fish  from  his 
possession. 

6.  The    question    being   whether   certain    pike,    which   had    been 

shipped  to  defendant  from  O.  on  Lake  W.,  had  been  taken  from 
that  lake,  testimony  of  game  wardens  having  jurisdiction  in 
that  vicinity  that  at  about  the  time  of  the  shipment  pike  were 
caught  in  large  quantities  in  said  lake,  more  than  sufficient  to 
satisfy  the  local  demand,  and  that  they  knew  of  none  being 
shipped  in  from  other  points,  was  admissible. 
t>.  Testimony  of  a  witness  that  she  knew  the  kind  of  pike  taken 
from  Lake  W.,  and  that  those  in  question  were  not  the  same 
kind  of  fish,  but  were  much  larger,  was  sufficient  to  render  im- 
proper an  instruction  that  it  appeared  by  the  undisputed  evi- 
dence that  the  pike  in  question  were  taken  from  said  lake. 

7.  Sec.  23,  ch.  358,  Laws  of  1901   (providing,  in  effect,  that  ship- 

ments of  fish  from  inland  points  in  the  state  shall  come  under 
the  provisions  of  law  pertaining  to  shipment  of  flsh  taken  from 
the  inland  waters  of  the  state),  has  no  application  to  a  case 
where  the  shipment  complained  of  was  from  a  city  situated 
upon  the  outlying  waters  of  the  state,  although  the  fish  had 
previously  been  shipped  to  that  city  from  an  inland  point.  In 
such  a  case,  therefore,  the  fact  that  the  fish  had  originally  been 
shipped  from  an  inland  point  did  not  raise  a  conclusive  pre- 
sumption that  they  had  been  taken  from  inland  waters. 
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8.  Under  sees.  3294,  3295,  Stats.  1898,  in  a  civil  action  to  recover  a 
forfeiture  for  a  violation  of  the  fish  and  game  laws  which  is 
not  a  misdemeanor,  the  state  need  not  establish  its  case  be- 
yond a  reasonable  doubt,  but  only  by  a  preponderance  of  th» 
evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county :  E.  B.  Belden,  Circuit  Judge.     Reversed. 

This  is  an  action  to  recover  a  forfeiture  for  an  alleged  vio- 
lation of  ch.  358,  Laws  of  1901,  as  amended  by  ch.  437,  Laws 
of  1903,  kuown  as  the  fish  and  game  law.  The  defendant 
was  convicted  in  justice's  court  and  appealed  to  the  circuit 
court,  where  the  action  was  tried  before  a  jury.  The  state's 
evidence  tended  to  show  that  on  January  18,  1904,  the  de- 
fendant, who  was  a  wholesale  and  retail  dealer  in  fish  at  Keno- 
sha, received  from  one  Budzisz,  a  fish  dealer  in  Oshkosh, 
seven  barrels  of  pike,  weighing  from  185  pounds  to  290 
pounds  per  barrel ;  that  on  the  afternoon  of  the  same  day  six 
barrels  of  the  shipment  were  taken  from  the  defendant's  store, 
by  an  expressman  employed  by  him,  to  a  bam  in  the  city  of 
Kenosha;  that  at  about  5  o'clock  a.  m.  upon  the  following 
morning  these  six  barrels  were  taken  from  the  bam  in  a  sleigh 
accompanied  by  one  Christensen,  an  expressman,  and  C.  Ner- 
gaard,  the  defendant's  brother,  and  canned  in  the  sleigh  sev- 
eral miles  southwestward  and  across  the  state  line  to  the  vil- 
lage of  Kussell,  in  the  state  of  Illinois,  where  they  were 
shipped  by  rail  to  a  fish  dealer  in  Chicago ;  that  said  IS'ergaard 
was  an  employee  in  tie  defendant's  store  in  Kenosha.  There 
was  no  direct  evidence  as  to  where  the  fish  were  caught,  but 
there  was  evidence  by  deputy  game  wardens  familiar  with  the 
conditions  on  Lake  Winnebago  to  the  effect  that  in  January 
large  quantities  of  pike  are  caught  in  Lake  Winnebago,  and 
that  they  know  of  none  being  shipped  in  from  any  other 
points.  The  defendant's  testimony  tended  to  show  that  the 
six  barrels  of  fish  which  were  taken  to  Russell  had  been  sold 
by  him  to  his  brother  and  that  he  had  nothing  to  do  with  them 
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after  such  sale ;  and,  further,  that  the  fish  so  shipped  were  not 
the  identical  fish  received  from  Oshkosh. 

The  jury  returned  a  verdict  for  the  state,  and  judgment 
was  rendered  thereon  for  a  forfeiture  of  $50  and  costs,  from 
which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Cooper,  Simmons, 
Nelson  &  Walker,  and  oral  argument  by  John  B.  Simmons. 

For  the  respondent  there  was  a  brief  by  Albert  E.  Buck- 
Wrosterj  district  attorney,  and  by  the  Attorney  OeneraZ  and 
Walter  D.  Corrigan,  first  assistant  attorney  general,  and  oral 
argument  by  Mr.  BuchmAister  and  Mr.  Corrigan. 

WiNSLOW,  J.  The  portion  of  the  fish  and  game  laws  of 
the  state  which  is  claimed  to  have  been  violated  by  the  appel- 
lant is  sec.  22,  ch.  358,  Laws  of  1901,  as  amended  by  sec.  20, 
ch.  437,  Laws  of  1903,  which  provides  in  substance  that  it 
shall  be  unlawful  to  transport  or  offer  for  transportation  to 
any  point  within  or  without  the  state  any  fish  taken  from  the 
inland  waters  of  the  state,  except:  (1)  One  package  (not  in- 
cluding trout)  containing  not  more  than  twenty  pounds  (or 
in  lieu  thereof  two  fish  of  any  weight),  provided  not  more 
than  one  shipment  a  week  is  made  by  the  same  person; 
(2)  any  package,  of  fish  from  inland  waters  (except  trout) 
containing  more  than  twenty  pounds  may  be  transported  to 
any  point  within  this  state  if  accompanied  by  the  shipper  and 
marked  as  provided  by  law,  provided  that  pike  from  outlying 
waters  may  be  transported  from  an  outlying  water  point  to 
points  within  the  state  without  being  accompanied  by  the 
shipper,  except  during  the  closed  season;  (3)  the  section  does 
not  apply  to  certain  varieties  of  fish  which  are  specifically 
named  and  do  not  include  pike;  (4)  shipments  of  trout  of 
any  variety  taken  from  inland  waters,  not  exceeding  twenty 
pounds  in  weight,  may  be  made  to  points  within  or  without 
the  state  when  accompanied  by  the  shipper,  not  more  than  one 
shipment  per  week  being  made  by  the  same  person.  Any  vio- 
VoL.  124  —  27 
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lation  of  the  section  is  punished  by  a  forfeiture  of  not  less 
than  $25  nor  more  than  $100,  and  by  seizure  and  confiscation 
of  the  shipment 

The  charge  made  in  the  present  case  is  that  the  defendant 
violated  the  law  by  transporting  from  Kenosha  to  a  point  out- 
side of  .the  state  more  than  two  packages  of  fish,  each  contain- 
ing more  than  twenty  pounds,  taken  from  the  inland  waters  of 
the  state,  to  wit.  Lake  Winnebago.  That  the  packages  claimed 
were  in  fact  transported  from  Kenosha  to  a  point  outside  of 
the  state  at  the  time  charged  stands  uncontradicted  in  the  case, 
and  the  only  questions  of  fact  in  serious  dispute  upon  the 
trial  were  (1)  whether  the  fish  in  question  were  pike  taken 
from  the  inland  waters  of  the  state,  and  (2)  whether  the  de- 
fendant by  his  agents  transported  them  from  Kenosha  to  Rus- 
sell. Before  proceeding  to  the  consideration  of  the  detail 
errors  which  the  appellant  assigns  upon  the  trial  of  these 
questions  of  fact,  however,  it  seems  proper  to  consider  the 
main  question  raised  in  the  case,  namely,  the  question  of  the 
constitutionality  of  the  law. 

The  appellant  claims  that  this  section  violates  several  pro- 
visions of  both  the  state  and  federal  constitutions,  namely: 
sec.  1,  art.  I,  of  the  constitution  of  the  state,  which  declares 
the  inherent  right  of  all  men  to  life,  liberty,  and  the  pursuit 
of  happiness ;  also  sec.  13  of  the  same  article,  which  provides 
that  the  property  of  no  person  shall  be  taken  for  public  use 
without  compensation ;  also  the  fifth  amendment  to  the  federal 
<;onstitution,  which  provides  that  no  person  shall  deprived  of 
]ife,  liberty,  or  property  without  due  process  of  law,  and  that 
private  property  shall  not  be  taken  for  public  use  without  just 
•compensation;  also  the  fourteenth  amendment  to  the  same 
constitution,  which  prohibits  a  state  from  abridging  the  priv- 
ileges or  immunities  of  citizens  of  the  United  States,  and 
from  depriving  any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  and  from  denying  to  any  person  the 
equal  protection  of  the  laws.    As  these  several  claims  all  are 
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based  upon  one  contention,  namely,  that  fish,  -when  lawfully 
taken,  become  private  property  of  the  captor,  with  the  abso- 
lute right  of  disposition,  they  may  all  be  considered  together. 
As  above  indicated,  the  appellant's  claim  is  that  when  fish 
have  been  lawfully  taken  they  become  private  property,  and 
that  any  interference  with  the  use,  sale,  or  disposition  thereof 
is  an  unconstitutional  infringement  upon  property  rights. 
The  appellant's  counsel,  with  much  ability,  contends  that  this 
claim  is  justified  by  the  decision  of  this  court  in  the  case  of 
Rossmiller  v.  State,  114  Wis.  169,  89  K  W.  839 ;  and  he  also 
cites  in  support  thereof  State  v.  SaunderSj  19  Kan.  127,  and 
Territory  v.  Evans,  2  Idaho,  658,  23  Pac  115.  As  to  the  two 
cases  last  named,  they  botL  proceeded  upon  the  idea  that  a 
statutory  prohibition  of  the  right  to  ship  out  of  the  state  game 
lawfully  taken  within  the  state  was  a  violation  of  the  inter- 
state conmierce  clause  of  the  federal  constitution,  and,  as  these 
cases  were  distinctly  overruled  upon  this  point  by  the  United 
States  supreme  court  (which  is  necessarily  the  final  tribimal 
on  this  subject)  in  the  case  of  Geer  v,  Connecticut,  161  TJ.  S. 
519,  16  Sup.  Ct.  600,  we  do  not  feel  called  upon  to  consider 
them  seriously.  In  the  Rossmiller  Case  it  was  held  by  this 
court  that  ice  formed  upon  the  public  waters  of  the  state  was 
not  state  property  in  a  proprietary  sense,  and  that  a  law 
which  attempted  to  declare  it  the  absolute  property  of  the 
state,  and  authorize  the  state  to  sell  it  for  revenue,  and  inter- 
dict its  transportation  out  of  the  state  unless  purchased  of 
the  state,  violated  both  the  fourteenth  amendment  of  the  fed- 
eral constitution  and  sec.  13,  art.  I,  of  the  state  constitution. 
There  was  here  involved  no  question  of  police  regulation,  only 
the  question  of  the  right  of  the  state  to  traffic  in  ice  formed 
on  the  public  waters  of  the  state,  as  though  it  had  an  absolute 
proprietary  ownership  thereof ;  and  while  the  right  of  the  peo- 
ple to  take  and  appropriate  to  themselves,  as  part  of  their 
common  heritage,  such  ice,  is  fully  recognized  and  classed 
with  the  right  of  fishing  and  fowling,  ihe  paramount  right  of 
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the  state  to  enact  reasonable  police  regulations  to  preserve 
for  its  people  the  continued  existence  of  a  valuable  food  sup- 
ply is  expressly  recognized.  It  is  this  latter  question  which  is 
involved  in  the  present  case. 

We  believe  it  has  never  been  seriously  denied  (and  it  is  now 
certainly  too  lat«  to  deny)  that  the  state  has  the  right,  in  the 
exercise  of  its  police  power,  to  make  all  reasonable  regulations 
for  the  preservation  of  fish  and  game  within  its  limits.  It  may 
ordain  closed  seasons ;  it  may  prescribe  the  manner  of  takings 
the  times  of  taking,  and  the  amoimt  to  be  taken  within  a  given 
time,  aa  it  may  deem  best  for  the  purpose  of  preserving  and 
perpetuating  the  general  stock.  In  the  absence  of  legislation 
the  citizen  may  doubtless  pursue,  take,  and  dispose  of  fish  and 
game  as  he  sees  fit  and  without  restraint,  so  long  as  he  vio- 
lates no  private  rights ;  but  when  the  state  steps  in  and  makes 
proper  police  regulations,  the  citizen  takes  his  right  of  fishing 
or  fowling  hampered  by  such  regulations ;  in  other  words,  his 
right  is  the  right  which  the  state  leaves  to  him,  no  more  and 
no  less.  The  modes  in  which  the  state  may  limit  the  amount 
to  be  legally  taken  are  various.  It  may  doubtless  interdict 
the  taking  of  certain  game  for  a  series  of  years,  if  it  deem 
such  course  necessary  for  the  preservation  of  the  species,  or 
it  may  prohibit  the  taking  of  more  than  a  certain  amount  by 
any  one  person  within  a  given  time.  We  do  not  perceive  why 
it  may  not  also,  as  a  means  of  accomplishing  the  same  end, 
prohibit  the  shipment  or  sale  of  more  than  a  given  quantity 
within  a  given  period  of  time.  It  is  well  understood  that  the 
most  serious  danger  to  the  preservation  of  fish  or  game  lies 
in  the  taking  thereof  in  large  quantities  for  the  purposes  of 
sale  in  great  cities,  and  it  would  seem  that  the  most  effective 
way  to  prevent  the  depletion  of  the  waters  by  the  wholesale 
taking  of  fish  therefrom  may  be  to  prohibit  the  shipment  or 
sale  in  large  quantities  or  at  frequent  intervals.  But  whether 
this  method  of  regulation  be  the  most  effective  method  or  not, 
we  see  no  reason  for  pronouncing  it  unreasonable  or  uncon- 
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stitutional.  This  entire  subject  has  been  so  exhaustively  and 
satisfactorily  treated  by  the  supreme  court  of  the  United 
States  in  the  case  of  Oeer  v.  Connecticut,  supra,  where  the 
validity  of  a  similar  law  of  the  state  of  Connecticut  was  up- 
held, that  itlseems  unnecessary  to  enlai^  upon  it  further. 

We  pass  now  to  the  consideration  of  the  detail  errers  al- 
leged: 

1.  This  is  an  action  to  recover  a  forfeiture,  originally 
brought  before  a  justice  of  the  peace,  and  the  sworn  complaint 
was  made  by  one  Charles  B.  Eeinardy,  who  stated  therein 
that  he  is  a  deputy  of  the  state  fish  and  game  warden,  but  did 
not  state  that  he  made  the  complaint  on  behalf  of  the  state. 
It  is  claimed  that  this  omission  is  fatal,  for  the  reason  that 
by  sec  3602,  Stats.  1898,  governing  all  complaints  in  civil 
actions  before  justices  upon  which  a  warrant  of  arrest  is  to 
be  issued,  it  is  required  that  the  sworn  complaint  shall  be 
made  by  the  plaintiff  or  by  some  one  in  his  behalf.  A  similar 
prevision  with  regard  to  affidavits  for  attachment  has  uni- 
formly been  held  to  mean  that,  where  the  affidavit  is  made  by 
a  third  person,  the  affidavit  must  contain  the  statement  that 
it  is  made  on  behalf  of  the  plaintiff.  Maguire  v.  Bolen,  94 
Wis.  48,  68  K  W.  408.  We  should  prebably  consider  this 
controlling,  were  it  not  for  the  fact  that  it  is  provided  by  sec. 
14985^,  Stats.  1898,  that  it  shall  be  the  duty  of  district  attor- 
neys to  prosecute  actions  for  violations  of  the  fish  and  game 
laws  when  complaint  is  made  by  the  state  fish  and  game 
warden  or  any  deputy.  This  provision  relating  to  this  special 
class  of  actions  seems  to  clearly  indicate  the  legislative  pur- 
pose to  be  that,  where  the  complaint  appeiars  on  its  face  to  be 
made  by  one  of  the  officers  named,  it  shall  be  sufficient  to 
initiate  the  prosecution,  and  we  so  hold. 

2.  The  defendant  was  a  witness  in  his  own  behalf,  and 
upon  his  cross-examination  it  appeared  that  he  had  been  a 
fish  dealer  in  Oshkosh  before  he  came  to  Kenosha.  He  was 
then  asked  whether  he  was  not  constantly  under  surveillance 
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of  the  oflScers  at  Oshkosh,  and  whether  they  did  not  frequently 
take  fish  from  his  possession.  Objection  was  made  to  the 
question,  but  it  was  overruled,  and  the  witness  practically  ad- 
mitted that  such  was  the  fact  Subsequently  he  was  asked 
whether  he  had  not  been  arrested  for  violation  of  tlie  fish  laws 
in  Oshkosh,  and  objection  to  the  question  was  overruled  on 
the  ground  that  the  evidence  bore  on  his  credibility,  and  he 
answered  that  he  was  arrested  once  and  fined.  In  the  charge 
of  the  court  the  jury  were  instructed  that  this  evidence  was 
only  to  be  considered  as  affecting  the  defendant's  credibility, 
and  had  no  other  bearing  on  the  case.    In  Thornton*  v.  Slate, 

117  Wis.  338,  93  N.  W.  1107,  it  was  held  error  to  ask  a  wit- 
ness whether  he  had  not  been  previously  arrested  for  another 
offense,  but,  that  question  having  been  at  once  followed  by  a 
question  and  answer  showing  pre\-ious  conviction  of  an  of- 
fense following  that  arrest,  it  was  held  that  there  was  no 
prejudicial  error  in  the  proof  of  his  arrest,  because  this  was 
a  fact  necessarily  inferred  from  the  fact  of  his  conviction. 
So,  in  the  present  case,  the  witness  having  voluntarily  testi- 
fied, without  objection,  to  his  subsequent  conviction,  we  can- 
not regard  the  ruling  as  to  the  proof  of  arrest  as  prejudicial 
error. 

But  the  question  still  remains  whetlier  it  was  error  to  com- 
pel tlie  witness  to  answer  the  question  as  to  his  being  under 
constant  surveillance  of  ofiicers  of  the  law  while  in  business 
at  Oshkosh.  The  general  principle  that  a  witness  should  not 
be  asked  and  cannot  be  compelled  to  answer  questions  as  to 
the  commission  of  previous  offenses  for  which  he  is  not  on 
trial,  except  in  certain  well-defined  classes  of  cases,  is  very 
thoroughly  established,  and  has  been  frequently  laid  down  by 
this  court  Fossdahl  v.  State,  89  Wis.  482,  62  N.  W.  185; 
Buel  V.  State,  104  Wis.  132,  80  N.  W.  78 ;  Paulson  v.  State, 

118  Wis.  89,  94  N.  W.  771 ;  Barton  v.  Bruley,  119  Wis.  326, 
96  N.  W.  815.  The  question  whether  he  was  not  constantly 
under  surveillance  of  the  officers  of  the  law  while  in  business 
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at  Oshkosh  does  not,  however,  come  within  this  category. 
There  has  always  been  a  certain  latitude  allowed  to  trial 
courts  as  to  the  cross-examination  of  a  witness  with  regard 
to  his  previous  life.  A  considerable  discretion  has  been  vested 
in  such  courts  with  regard  to  inquiries  into  the  previous  life 
and  character  of  one  who  has  offered  himself  upon  the  witness 
stand  as  a  person  worthy  of  belief.  While  questions  regard- 
ing previous  supposed  crimes  are  not  allowed,  it  has  been 
very  wisely  deemed  that  both  court  and  jury  are  entitled  to 
know  the  manner  of  life  of  the  witness  to  a  reasonable  ex- 
tent— ^where  he  has  been,  and  what  have  been  his  occupations, 
and  the  circumstances  under  which  he  has  lived.  All  this 
has  been  deemed  as  a  legitimate  field  of  inquiry,  not  as  bear- 
ing upon  the  question  of  his  guilt  or  innocence  of  the  offense 
for  which  the  witness  is  presently  being  tried  (if  he  be  the 
party  on  trial) ,  but  as  having  a  proper  bearing  upon  his  credi- 
bility as  a  witness.  The  field  within  which  such  inquiries 
may  be  made  is  necessarily  ill  defined,  but  it  is  very  well  rec- 
ognized, and  the  question  as  to  how  far  .cross-examination  in 
this  direction  may  go  is  almost  universally  said  to  be  a  ques- 
tion resting  in  the  sound  discretion  of  the  trial  court,  whose 
opportunity  for  judging  how  far  such  a  cross-examination  is 
justified  by  the  circumstances  of  the  case  and  the  appearance 
of  the  witness  on  the  stand  is  far  better  than  that  of  an  ap- 
pellate court.  The  rule  is  wise  and  helpful  in  the  administra- 
tion of  justice,  as  trial  judges  frequently  have  occasion  to 
realize;  and,  while  great  care  should  be  taken  to  see  that  a 
witness  is  not  unnecessarily  degraded,  an  appellate  court  will 
not  reverse  a  judgment  where  such  inquiries  have  been  per- 
mitted, except  for  abuse  of  discretion.  This  rule  was  rec- 
ognized in  Busl  V.  State,  supra,  and  is  laid  down  in  the  text- 
books. 3  Jones,  Evidence,  §  842.  We  are  unable  to  say  that 
there  was  any  abuse  of  discretion  in  this  respect  in  the  present 
case. 

3.  Two  deputy  game  wardens,  called  by  the  state,  one  of 
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whom  had  jurisdiction  over  the  city  of  Oshkoah,  and  the  other 
on  Lake  Winnebago  in  the  immediate  vicinity,  were  allowed, 
against  objection,  to  testify  in  substance  that  during  January 
pike  were  caught  in  Lake  Winnebago,  at  and  near  Oshkosh, 
in  large  quantities,  and  more  than  sufficient  to  satisfy  the 
local  demand,  and  they  knew  of  none  being  shipped  in  from 
other  points.  We  see  no  error  in  the  admission  of  this  evi- 
dence. AVhile  not  as  persuasive  as  more  direct  evidence,  it 
legitimately  tended  to  show  that  the  pike  in  question  were 
taken  from  Lake  Winnebago. 

4.  As  stated  at  the  outset  of  this  opinion,  there  were  but 
two  disputed  questions  of  fact  in  the  case:  (1)  Whether  the 
fish  transported  were  taken  from  the  inland  waters  of  the 
state,  and  (2)  whether  the  defendant  by  his  agents  trans- 
ported them  to  Russell.  Upon  the  first  of  these  questions  the 
trial  court  instructed  the  jury  in  substance  that,  it  appearing 
by  the  undisputed  evidence  that  the  fish  were  shipped  from 
Oshkosh,  the  fact  that  the  fish  were  taken  from  inland  waters 
was  conclusively  proven.  This  instruction  seems  to  have  been 
based  upon  sec  23,  ch.  358,  Laws  of  1901,  which  provides 
in  substance  that  any  package  of  fish  offered  or  received  for 
transportation  at  any  point  in  the  state  not  situate  on  any 
of  the  outlying  waters  of  the  state  shall  come  under  the  pro- 
visions of  law  pertaining  to  the  shipment  of  fish  taken  from 
the  inland  waters  of  the  state.  The  meaning  of  this  provis- 
ion seems  to  be  that,  when  fish  are  shipped  from  any  point  in 
the  state  not  situated  on  the  outlying  waters,  it  makes  no  dif- 
ference where  the  fish  were  taken.  We  express  no  opinion 
as  to  the  validity  of  this  section.  Conceding  it  to  be  valid, 
we  are  unable  to  see  how  it  applies  in  any  way  to  the  present 
c^se.  It  is  true  that  the  fish  were  originally  shipped  from 
Oshkosh,  which  is  upon  inland  waters,  to  Kenosha,  which  is 
upon  outlying  waters,  but  it  was  not  charged,  nor'  does  the 
evidence  show,  that  the  defendant  had  anything  to  do  with 
this  shipment.    It  was  made  by  Mrs.  Budzisz,  acting  for  her 
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husband,  and  accompanied  by  her  to  Kenosha,  and  we  have 
been  referred  to  no  evidence  which  even  tends  to  show  that  it 
wajs  in  violation  of  law.  At  all  events  it  is  certain  that  the 
•defendant  has  not  been  prosecuted  for  making  this  shipment, 
but  only  for  the  shipment  from  Kenosha  to  Kussell.  Clearly, 
therefore,  the  last-named  section  has  no  application  to  tho 
<5ase,  because  the  point  where  the  shipment  began  was  Keno- 
sha, which  is  upon  the  outlying  waters  of  the  state,  and  henco 
not  covered  by  the  section.  The  logical  result  of  the  ruling 
'Complained  of  would  seem  to  be  that  if  a  shipment  x)f  red 
herring  or  codfish  of  greater  weight  than  twenty  pounds  were 
made  from  Oshkosh  to  Kenosha,  they  could  not  be  shipped 
thence  to  any  point,  because  they  must  be  conclusively  pre- 
sumed to  have  been  taken  from  the  inland  waters  of  the  state. 

It  was  attempted  upon  the  argument  to  sustain  the  instruc- 
tion on  the  ground  that  the  evidence  that  the  pike  in  question 
were  taken  from  Lake  Winnebago  was  imdisputed.  We  are 
unable  to  so  hold.  While  there  was  evidence  to  this  effect 
amply  suflScient  to  sustain  a  verdict  had  the  question  been 
-submitted,  we  cannot  say  that  it  was  uncontroverted.  There 
was  direct  evidence  by  Mrs.  Budzisz  to  the  effect  that  she 
knew  the  kind  of  pike  taken  from  Lake  Winnebago,  and  that 
the  pike  in  question  were  not  the  same  kind  of  fish,  but  were 
a  great  deal  larger.  The  question  was  for  the  jury  under 
proper  instructions,  and  the  charge  in  this  respect  was  er- 
roneous. 

5.  The  court  charged  the  jury  that  it  was  not  necessary 
that  the  state  establish  its  case  beyond  a  reasonable  doubt,  but 
only  by  the  preponderance  of  the  evidence,  and  this  instruc- 
tion is  claimed  to  be  erroneous.  We  find  no  error  in  the 
charge  in  this  respect.  The  action  is  brought  to  recover  a 
forfeiture  for  an  act  which  is  not  a  misdemeanor.  Sec.  3294, 
Stats.  1898,  provides  that,  in  all  such  cases  not  otherwise  pro- 
prided  for  (and  the  present  case  is  not),  the  forfeiture  may 
be  sued  for  and  recovered  in  a  civil  action.     Sec.  3295  pro- 
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vides  that  "every  such  action  .  .  .  shall  be  brought  in  the 
name  of  the  state  of  Wisconsin,  and  the  summons,  pleadings 
and  proceedings  therein  shall  be  the  same  as  in  civil  actions/' 
In  view  of  these  express  statutory  provisions,  there  is  no  room 
for  controversy. 

We  have  discovered  no  other  claims  of  error  that  require 
discussion.  The  judgment  must  be  reversed  for  the  single 
error  in  the  charge  hereinbefore  discussed. 

By  the  Court — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


Brinslet,  Appellant,  vs.  Schulz  and  another,  Respondents* 

February  22— March  H,  1905. 

Malicious  prosecution:  Advice  of  counsel:  Evidence. 

A.  If  a. criminal  prosecution  was  commenced  in  good  faith  under 
the  advice  of  counsel,  particularly  of  the  proper  prosecuting 
officer,  after  a  full  and  fair  statement  to  him  of  all  the  facts 
known  to  the  complainant  or  believed  by  him  to  exist,  such 
complainant  is  not  liable  for  malicious  prosecution. 

2.  In  an  action  for  malicious  prosecution  it  was  competent  for  de- 
fendants to  testify  generally  that  they  fully  and  fairly  stated 
all  the  facts  to  the  district  attorney  and  acted  upon  his  advice; 
and  where  this  testimony  was  undisputed  it  was  proper  to  di- 
rect a  verdict  in  their  favor. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county:  Orren  T.  Williams,  Judge.    Affirmed. 

Action  to  recover  damages  for  malicious  prosecution.  The 
complaint  was  to  the  effect  that  defendants,  November  16, 
1898,  for  the  purpose  of  injuring  plaintiff,  maliciously  and 
without  probable  cause  procured  his  arrest  upon  the  charge 
of  having  embezzled  $285,  possessed  by  him  as  agent  of  the 
Pike  Woods  Camp,  No.  391,  an  association  of  the  Modem 
Woodmen  of  America ;  that  such  proceedings  were  duly  taken 
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pursuant  to  such  arrest  that  plaintiff  was  imprisoned  in  the 
county  jail  of  Kenosha  county  for  a  considerable  length  of 
time,  awaiting  a  hearing  before  the  justice  of  the  peace  who 
issued  the  warrant;  that  he  was  given  a  hearing  December 
13, 1898,  when  the  action  was  dismissed  on  motion  of  the  dis- 
trict attorney ;  that  he  suffered  damages  by  reason  of  the  facts 
in  the  sum  of  $5,000.  Judgment  therefor  with  costs  was  de- 
manded. 

Defendants  answered  to  this  effect :  On  Xovember  9,  1898, 
plaintiff  was,  and  for  a  long  time  prior  thereto  had  been,  in 
the  employ  of  the  organization  mentioned  in  the  complaint. 
Between  May  25,  1896,  and  the  aforementioned  date  as  such 
employee  he  had  in  his  possession  of  the  moneys  of  such  as- 
sociation $363.80,  and  being  so  possessed  he  converted  said 
money  to  his  own  use.  Upon  due  demand  being  made  upon 
him  to  restore  the  same  to  such  association  he  refused  to  do 
so.  Defendants  as  members  of  such  association,  November 
15,  1898,  were  empowered  to  take  such  proceedings  as  might 
be  deemed  necessary  to  recover  the  money  so  misappropriated. 
Thereafter  they  with  plaintiff  called  upon  the  duly  author- 
ized attorney  of  such  association,  who  was  duly  authorized  to 
practice  the  profession  of  law,  and  discussed  the  matter,  at 
which  time  plaintiff  admitted  the  facts  alleged,  but  neglected 
to  produce  the  money  or  to  pay  the  same  to  the  association. 
The  defendants  made  a  full  statement  and  explanation  of  all 
the  facts  to  said  attorney  and  were  by  him  advised  that  plaint- 
iff was  guilty  of  the  crime  of  embezzlement  and  that  they 
should  place  the  matter  before  the  district  attorney  of  the 
county.  Thereupon  they  visited  such  attorney  and  fairly  and 
fully  stated  all  the  facts  to  him.  He  then  advised  them  to 
make  the  complaint  upon  which  plaintiff  was  arrested,  and 
visited  a  justice  of  the  peace,  before  whom  the  warrant  was 
sworn  out,  and  himself  drafted  the  complaint  therefor. 
Thereafter  plaintiff  made  restoration  of  the  $363.80,  and  at 
his  request,  and  by  consent  of  the  district  attorney,  the  crim- 
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inal  proceedings  against  him  were  dismissed.  Defendants 
acted  in  good  faith  in  all  proceedings  referred  to  and  were 
,guided  by  the  district  attorney  upon  a  fuU  statement  of  the 
facts  to  him. 

On  the  trial  evidence  was  produced  on  behalf  of  the  de- 
fendants, claimed  to  conclusively  establish  the  allegations  of 
the  answer  as  to  their  having  fully  and  fairly  stated  all  the 
facts  to  the  district  attorney  and  his  having  advised  them  to 
«wear  out  the  complaint  for  plaintiff's  arrest.  At  the  close 
of  the  evidence  on  both  sides  a  verdict  of  no  cause  of  action 
was  directed.  Judgment  was  rendered  in  favor  of  the  de- 
fendants for  costs  upon  such  verdict,  from  which  this  appeal 
was  taken. 

Wallace  Ingalls,  for  the  appellant. 

For  the  respondents  there  was  a  brief  by  James  Cavanagh 
And  Jacob  C.  Kroncke,  and  oral  ailment  by  Mr,  Cavanagh 
und  Chester  D.  Barnes, 

I^Iabshall,  J.  In  this  class  of  cases  one  of  the  elements 
necessary  to  plaintiffs  right  to  recovery  is  want  of  probable 
cause  for  the  commencement  of  the  alleged  malicious  prose- 
cution. If  the  evidence,  in.  the  most  favorable  view  thereof 
in  plaintiffs  favor  which  it  will  reasonably  bear,  fails  to  es- 
tablish that  suflBciently  to  warrant  a  reasonable  belief  in  its 
existence,  it  is  the  duty  of  the  court,  upon  a  motion  being 
made  therefor,  to  direct  a  verdict  in  defendant's  favor.  One 
of  the  most  efficient  ways  of  negativing  a  prima  fa/^ie  show- 
ing in  tliat  regard  and '  establishing  affirmatively  probable 
cause  is  to  prove  that  the  prosecution  was  conmienced  under 
the  advice  of  counsel,  particularly  of  the  proper  prosecuting 
officer,  after  a  full  statement  to  him  of  all  the  facts  known  to 
the  defendant.  It  makes  no  difference  in  such  a  case  whether 
the  facts  supposed  to  exist  do  so  or  not ;  if  there  is  an  honest 
belief  in  such  existence  and  the  supposed  facts  are  fully  and 
fairly  stated  to  counsel  to  obtain  proper  guidance  in  the  mat- 
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ter,  and  upon,  his  advice  as  to  the  sufficiency  of  the  sa^pe  the 
prosecution  is  in  good  faith  commenced,  that  is  enough.  Such 
circumstances  when  fully  established  show,  as  a  matter  of 
law,  absence  of  malice  and  presence  of  probable  cause,  pre- 
cluding any  liability  for  malicious  prosecution.  Messman  v, 
Ihlenfeldt,  89  Wis.  585,  62  N.  W.  522 ;  Small  v.  McGovem^ 
117  Wis.  608,  94  N.  W.  651. 

If  such  were  not  the  law,  there  would  be  so  much  risk  in 
instituting  criminal  prosecutions  that  crime  to  a  great  extent 
would  probably  go  impunished.  Few  men  would  mate  cod^- 
plaint  against  a  wrongdoer  and  take  the  chances  of  being 
mulcted  in  damages  for  malicious  prosecution  if  it  should 
finally  turn  out  by  the  verdict  of  the  jury,  or  otherwise,  that 
the  accused  could  not  be  convicted.  It  is  essential  to  good 
government  that  one  who  has  probable  cause  to  believe  an- 
other has  committed  a  criminal  offense  may,  as  regards  lia- 
bility to  that  other,  put  the  proper  instrumentalities  in  mo- 
tion for  such  other^s  pimishment  if  he  is  in  fact  guilty.  It 
is  just  as  essential  to  good  government  that  the  judgment  of 
men  sufficiently  learned  in  the  law  to  be  entitled  to  practice 
the  profession  thereof,  deliberately  given  upon  the  facts  as 
to  any  situation,  that  they  involve  criminal  responsibility, 
should  be  deemed  probable  cause  for  commencing  the  proper 
action  to  enforce  such  responsibility. 

Applying  the  foregoing  to  the  record  in  this  case,  it  seems 
the  learned  trial  court  was  justified  in  directing  the  verdict 
in  respondents'  favor.  As  we  understand  the  evidence,  it  ia 
undisputed  that  they  made  a  full  statement  of  all  the  facts 
within  their  knowledge  to  the  attorney  for  the  institution 
whose  money  it  was  supposed  had  been  misappropriated  by  ap- 
pellant; that  such  attorney  pronounced  his  conduct  embezzle- 
ment, and  advised  respondents  to  lay  the  whole  matter  before 
the  prosecuting  officer  of  the  county  for  such  action  as  he 
might  think  best ;  that  following  that  suggestion  they  made  a 
full  statement  of  all  the  facts  within  their  knowledge  to  such 
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offic5er,  and  were  advised  by  him  that  appellant  was  a  proper 
subject  for  prosecution  for  embezzlement;  and  that  such  offi- 
cer visited  a  justice  of  the  peace  with  them  and  there  drew, 
or  dictated  to  another  who  drew,  the  complaint  whereby  the 
prosecution  was  instituted.  Counsel  for  appellant  insist  that 
the  proof  failed  to  show  conclusively  that  all  facts  material 
to  the  matter  known  to  respondents  were  stated  to  the  dis- 
trict attorney.  That  seems  to  be  based  on  the  theory  that 
there  were  such  facts,  which  neither  respondents  nor  coimsel 
testified,  specifically,  were  brought  to  the  latter's  attention. 
The  record  shows  that  Newberry  testified  in  general  terms 
that  when  he  made  tlie  complaint  he  believed  that  Brinsley 
had  embezzled  the  money ;  that  he  fully  and  fairly  stated  all 
the  facts  to  the  district  attorney  and  followed  his  advice  in 
the  matter.  Respondent  Schulz  testified,  substantially,  thus : 
We  went  to  the  district  attorney's  office  and  stated  the  case 
fully  to  him  and  upon  his  recommendation  and  advice  ob- 
tained the  warrant  for  the  arrest.  I  stated  fully  aU  the  facts 
within  my  knowledge  at  that  time.  Upon  that  statement  the 
district  attorney  advised  the  making  of  the  complaint.  It 
was  perfectly  competent  to  testify  in  that  general  way.  If 
there  were  any  facts  within  respondents'  knowledge  material 
to  the  matter,  which  they  did  not  state  to  the  district  attorney, 
appellant's  counsel  should  have  shown  that  by  cross-examina- 
tion or  in  some  other  proper  way.  As  the  evidence  stood 
when  the  motion  to  direct  the  verdict  was  made,  there  was  the 
undisputed  testimony  of  both  defendants,  as  indicated.  Under 
those  circumstances  it  would  have  been  plain  error  for  the 
court  to  deny  the  motion  for  a  verdict  in  respondents'  favor. 
By  the  Court, — The  judgment  is  affirmed. 
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WiESMANN,  Appellant,  vs.  Shanley  and  others,  Respondents. 

February  22--March  14,  1905. 

Appealable  order:  Striking  out  parts  of  pleading. 

An  order  striking  out,  ajs  irrelevant,  portions  of  a  complaint  is  not 
appealable.  It  does  not  determine  the  action  or  prevent  a  judg- 
ment from  which  an  appeal  might  be  taken,  within  the  mean- 
ing of  subd.  1,  sec.  3069,  Stats.  1898. 

Appeal  from  an  order  of  the  circuit  court  for  Kenosha 
county :  E.  B.  Belden,  Circuit  Judge.    Dismissed. 

The  appeal  is  by  plaintiff  from  an  order  striking  out,  as 
irrelevant  and  redundant,  certain  portions  of  the  complaint. 

Henry  Wiesmann,  for  the  appellant. 

Peter  Fisher,  for  the  respondents. 

Dodge,  J.  Orders  striking  out  parts  of  pleadings  were  in 
some  cases  held  appealable  under  subd.  4,  sec.  3069,  R.  S. 
1878,  as  involving  "the  merits  of  the  action  or  some  part 
thereof."  Freeman  v.  Engelmann  T.  Co.  36  Wis.  571 ;  Car- 
penter  v.  Reynolds,  58  Wis.  666,  17  N.  W.  300 ;  Dewald  v. 
Dewald,  89  Wis.  353,  62  K  W.  175,  That  subdivision  was 
eliminated  by  ch.  212,  Laws  of  1895.  Adamson  v.  Baymer, 
■94  Wis.  243,  250,  68  K  .W.  1000.  Since  then  no  statute  is 
claimed  to  confer  appealability  upon  such  orders,  except,  per- 
haps, subd.  1,  sec.  3069,  Stats.  1898.  That,  however,  can- 
not be  effective,  for  the  order,  much  as  it  may  affect  a  substan- 
tial right,  in  no  wise  determines  the  action,  nor  prevents  a 
judgment  from  which  an  appeal  might  be  taken.  Flannigan 
V.  Lindgren,  102  Wis.  445,  100  K  W.  818.  No  statute  au- 
thorizing the  present  appeal,  we  are  without  jurisdiction  to 
entertain  it. 

By  the  Court. — ^Appeal  dismissed. 
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LouNSBUBY,  Administrator,  Respondent,  vs.  Davis  and 
others,  Appellants. 

February  ^—March  U,  1905, 

Master  and  servant:  Negligence:  Death  of  servant:  Fall  of  derrick 
in  quarry:  Assumption  of  risk:  Court  and  jury:  Special  ver- 
dict: Instructions:  Evidence:  Pleading:  Surplusage, 

1.  Upon  evidence  tending  to  show  that  the  fall  of  a  derrick  in  a 

quarry,  whereby  an  employee  therein  was  killed,  resulted  from 
the  negligent  fastening  of  a  guy  anchor  under  the  personal 
direction  of  one  of  the  employers;  that  the  deceased  had  noth- 
ing to  do  with  such  fastening;  and  that  it  was  not  within  his 
observation  in  the  usual  course  of  his  employment,  the  ques- 
tion whether  deceased  had  assumed  the  risk  Is  held  to  have 
been  one  for  the  jury. 

2.  In  the  absence  of  any  request  for  speclQc  instructions  or  the  sub- 

mission of  a  separate  question  as  to  assumption  of  risk,  the 
failure  to  submit  that  issue  otherwise  than  as  It  was  included 
in  the  question  whether  deceased  was  guilty  of  contributory 
negligence,  was  not  error. 

3.  It  appearing  from  the  evidence  that  the  fall  of  the  derrick  was 

due  either  to  the  overloading  thereof  or  to  the  pulling  out  of 
the  guy  anchor  at  the  point  where  it  was  weighted  down,  it  was 
not  error  to  refuse  an  instruction  that  if  it  was  as  probable 
that  the  accident  resulted  from  an  unknown  cause  as  from 
any  cause  charged,  then  defendants  cannot  be  said  to  have 
been  guilty  of  negligence  in  respect  to  any  cause  charged. 

4.  It  was  error  to  permit  a  witness  to  testify  that  the  guy  anchor 

pulled  out  because  there  was  not  stone  enough  weighting  it 
down,  since  he  thereby  gave  his  opinion  upon  a  question  to  be 
passed  upon  only  by  the  jury. 

5.  The  exclusion  of  evidence  tending  to  show  that  it  was  the  duty 

of  the  deceased,  as  a  foreman,  to  look  after  the  security  of  the 
.  guy  anchor,  was  error. 

6.  Where,  in  an  action  for  death  negligently  caused,  the  complaint 

stated  fully  all  the  facts  constituting  a  cause  of  action  under 
sees.  4265,  4256,  Stats.  1898,  in  favor  of  the  surviving  widow, 
it  was  proper  to  treat  as  surplusage  a  statement  at  the  close 
that  by  reason  of  the  death  of  the  intestate  **his  estate  was 
damaged,"  etc. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Oeren  T.  Williams,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  damages  upon  the  ground  that 
defendants'  negligence  caused  the  death  of  plaintiff's  intes- 
tate. It  is  alleged  that  plaintiff  is  the  administrator  of  the 
estate  of  Carl  Strube,  deceased,  and  that  Edgar  P.  Davis  and 
Charles  H.  Davis  are  the  executors  of  the  last  will  and  testa- 
ment of  James  E.  Davis,  deceased ;  that  at  the  time  in  ques- 
tion Charles  E.  Davis  and  James  E.  Davis  were  copartners 
under  the  firm  name  of  Davis  Bros. ;  that  they  were  the  own- 
ers of  a  stone  quarry  and  conducted  a  quarry  business  at 
Menomonee,  Waukesha  coimty;  that  Carl  Strube,  the  de- 
ceased, was  on  the  8th  day  of  July,  1901,  and  for  a  long  time 
prior  thereto  had  been,  in  the  employ  of  and  engaged  in  this 
*  business  of  the  Davis  Bros. ;  that  he  was  fifty-six  years  of 
age,  able-bodied  and  healthy,  and  able,  up  to  the  time  of  his 
death,  to  do  all  kinds  of  manual  labor  and  to  earn  the  wages 
of  a  good  and  competent  workman;  that  his  wife,  Hannah, 
and  two  minor  children  survive  him ;  and  that  he  maintained 
and  supported  his  family. 

It  is  further  alleged  that  the  deceased,  Carl  Strube,  was 
injured  through  defendants'  negligence  on  July  8,  1901, 
while  engaged  in  defendants'  quarry,  the  injuries  resulting 
in  his  immediate  death.  The  negligence  charged  is  alleged 
to  have  consisted^in  a  negligent  and  careless  construction  and 
erection  of  a  derrick  used  in  conducting  and  operating  the 
defendants'  quarry  business.  It  is  averred  that  a  certain 
cable  or  guy  rope,  nmning  from  the  top  of  the  center  piece 
or  mast  of  the  derrick  to  the  ground,  where  it  was  anchored 
or  fastened  so  as  to  hold  the  derrick  erect,  was  so  carelessly 
and  negligently  fastened  or  anchored  as  to  make  it  insufficient 
and  insecure  as  an  anchor  and  guy,  thereby  rendering  the  der- 
rick uijsafe  and  dangerous  in  conducting  the  usual  business 
of  hoisting  stones  from  the  quarry  bed  into  cars  for  shipment 
or  other  purposes.  It  is  claimed  that  the  negligence  of  the 
Vol.  124  —  28 
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defendants  caused  the  derrick  to  fall  and  thereby  injure  the 
plaintiff's  intestate  while  he  was  engaged  as  an  employee  in 
conducting  their  business  on  the  day  in  question. 

It  is  admitted  that  defendants  were  a  copartnership  and 
o\vned  the  quarry  and  were  engaged  in  the  stone  quarry  busi- 
ness; that  plaintiff's  intestate  was  in  their  employ  as  a  laborer 
in  conducting  the  quarry  business  at  the  time  and  before  the 
accident;  and  that  he  died  from  the  effects  of  the  injuries  re- 
ceived at  the  time  in  question.  There  is  no  dispute  but  that 
his  wife  and  a  number  of  children,  two  of  whom  are  minors, 
sur\dved  him,  and  that  he  maintained  a  household  and  applied 
his  earnings  to  the  support  of  himself  and  family. 

It  appeared  in  evidence  that  plaintiff's  intestate  had  been 
in  the  employ  of  the  defendants  as  a  workman  in  the  quarry 
a  number  of  years  prior  to  the  time  of  the  accident ;  that  der- 
ricks were  used  in  removing  the  stone  from  the  quarry ;  that 
these  derricks  were  moved  from  ledge  to  ledge  from  time  to 
time  as  the  quarrying  progressed;  and  that  the  derrick  in 
question  was  held  erect  by  seven  guys  or  wire  cables,  one  end 
attached  to  the  top  of  the  center  piece  or  mast,  and  the  other 
end  attached  to  an  anchor  placed  on  the  ground  at  a  distance 
of  about  125  feet  from  the  base  of  the  derrick.  These  anchors, 
with  the  exception  of  two,  were  fastened  and  weighted  down 
by  stones  in  two  tiers  divided  by  the  cable,  piled  on  and  in 
front  of  the  anchors  or  "dead  men."  The  anchor  in  question 
was  so  fastened  and  weighted  on  Saturday,  iTuly  6th,  under 
the  direction  and  supervision  of  Charles  H.  Davis,  one  of  the 
defendants,  after  the  derrick  was  moved  from  its  former  posi- 
tion. Carl  Strube  did  not  take  part  in  the  moving  of  the 
derrick  or  in  fastening  the  anchor,  nor  did  he  subsequently 
observ^e  how  the  one  which  pulled  out  or  any  other  anchor 
had  been  fastened  and  weighted  down  by  Mr.  Davis.  Chas. 
H.  Davis  and  his  brother  had  the  charge  and  management  of 
the  quarry  and  the  manner  of  prosecuting  the  quarrying.  The 
labor  in  the  quarry  was  carried  on  by  two  sets  of  workingmcn 
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in  charge  of  persons  selected  by  defendants,  called  "block 
foremen/'  of  whom  Carl  Strube  was  one,  and  in  the  absence 
of  the  Davis  brothers  these  block  foremen  had  charge  of  the 
employees  and  the  quarrying  in  their  respective  blocks. 

Chas.  H.  Davis,  while  testifying  as  a  witness  called  by 
defendants,  was  asked  the  question:  "If  there  is  anything 
\vrong  with  the  derrick,  has  he  [block  foreman]  any  duty 
connected  with  it  ?"  This  question  was  excluded  by  the  court 
upon  objection.  Charles  Strube,  a  witness  for  plaintiff,  upon 
direct  examination  was  asked :  "Could  you  tell  why  this  dead 
man  [anchor]  pulled  out,  from  your  observation  #nd  ex- 
perience— any  observation  you  made  of  this  very  derrick  in 
question?  (Objection  by  defendants.  Overruled.)  An- 
swer. Because  there  was  not  stone  enough ;  else  it  would  not 
have  pulled  out."  It  appeared  that  at  the  time  of  the  acci- 
<lent  the  anchor  of  this  guy  cable  had  become  freed  by  pulling 
out  from  under  and  through  the  pile  of  stone  placed  on  and 
about  it,  and  that  when  so  freed  the  guy  permitted  the  der- 
rick mast  with  boom  and  loaded  platform  to  fall,  and  that 
plaintiff's  intestate  was  injured  in  attempting  to  escape  from 
the  perils  of  such  falling  apparatus. 

The  case  was  submitted  to  the  jury  upon  special  verdict, 
and  it  was  therein  found:  (1)  That  Carl  Strube  died  from 
the  effects  of  the  injuries  received;  (2)  that  the  defendants 
were  guilty  of  a  want  of  ordinary  care  in  not  furnishing  a 
reasonably  safe  derrick  for  use  in  conducting  their  quarry 
,  business;  (3)  that  such  negligence  of  defendants  was  the 
proximate  cause  of  the  death  of  plaintiff's  intestate;  (4)  that 
the  deceased  was  not  guilty  of  any  want  of  ordinary  care : 
(5)  that  plaintiff's  damages  were  $1,600.  Judgment  was 
awarded  on  this  verdict  for  the  damages  and  costs.  This  is 
an  appeal  from  such  judgment. 

For  the  appellants  there  was  a  brief  by  Roemer  &  Aarons, 
and  oral  argument  by  J.  H.  Roemer, 

For  the  respondent  there  was  a  brief  by  Ryan,  Merton  £ 
Newbury,  and  oral  argument  by  C.  N.  Newbury. 
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SiEBECKEE,  J.  Appellants  contend  that  under  the  testi- 
mony there  can  be  no  dispute  that  the  defective  construction 
in  weighting  down  and  fastening  the  guy  anchor  was  an  open 
and  obvious  defect,  of  which  respondent's  intestate,  as  an  ex- 
perienced quarryman,  must  be  presumed  to  have  had  knowl- 
edge, and  that  he  therefore  assumed  the  risk  incident  to  the 
use  of  the  derrick  in  conducting  appellants'  business.  ^Ye 
cannot  accede  to  this  view.  It  appears  that  the  deceased  took 
no  part  in  moving  and  resetting  the  derrick  and  guy  anchors 
on  the  Saturday  preceding  the  accident,  nor  does  it  appear 
that  hft  attention  was  directed  to  the  manner  in  which  the 
anchors  had  been  weighted  dovra  and  fastened  at  that  time. 
It  is  imdisputed  that  one  of  the  proprietors  took  full  charge 
and  direction  of  this  moving  and  resetting  of  the  derrick. 
From  these  circumstances  it  follows  that  it  was  appellants^ 
duty  to  have  the  anchors  so  fastened  as  to  make  it  reasonably 
safe  for  operating  the  derrick  in  the  usual  manner  of  con- 
ducting appellants'  quarry  business.  Deceased  had  the  right 
to  assume  that  they  were  so  fastened  and  secured,  in  the  ab- 
sence of  proof  that  he,  in  tlie  exercise  of  reasonable  care^ 
ought  to  have  observed  it,  or  was  charged  with  a  duty  as  block 
foreman  (to  which  reference  will  be  made  hereafter)  to  ex- 
amine the  apparatus. 

It  appears  that  the  anchors  were  placed  at  a  point  about 
125  feet  from  the  derrick  mast,  and  located  outside  of  and 
beyond  the  field  of  operation  on  the  lodges  in  the  quarry, 
where  the  deceased  and  other  employees  were  engaged  in  per- 
forming the  U5ual  work  in  conducting  api)ellants'  business. 
It  does  not  appear  that  the  deceased  and  the  other  employees 
in  their  daily  occupations  would  or  could  readily  observe  the 
manner  in  which  the  anchors  had  been  fastened  and  weighted 
down.  Since  there  is  evidence  tending  to  show  that  the  acci- 
dent to  respondent's  intestate  resulted  from  a  negligent  fast- 
ening of  the  anchor  by  appellants,  that  the  deceased  had  notli- 
ing  to  do  with  the  fastening,  and  that  it  was  not  within  hi?. 
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observation  in  the  usual  course  of  his  employment,  it  cannot 
be  said  as  a  matter  of  law  that  he  had  assumed  the  unusual 
dangers  arising  out  of  a  negligent  fastening  of  the  anchors. 
In  view  of  the  evidence  the  question  was  one  for  the  jury, 
under  proper  instruction  by  the  court,  a^  a  species  of  con- 
tributory negligence,  under  the  fourth  question  of  the  special 
verdict.  In  the  case  of  Eermesey  v.  C,  &  N.  W.  R.  Co.  99 
Wis.  109,  74  N.  W.  654,  this  question  was  so  fuUy  consid- 
ered and  discussed  that  further  elaboration  is  unnecessary  at 
this  time. 

It  is  urged  that  the  court  should  have  submitted  the  issue 
of  assumption  of  risk  in  a  separate  question  in  the  special 
verdict  Counsel  places  reliance  for  such  contention  upon  the 
cases  of  Hennesey  v.  C.  <&  N.  W.  R,  Co.,  supra,  and  Dugal  v. 
Chippewa  Fails,  101  Wis.  533,  77  N.  W.  878.  The  cases  do 
not  justify  the  contention.  As  stated  in  the  Hennesey  Case: 

"Had  the  jury  been  carefully  instructed  upon  the  question 
of  assumption  of  risk,  and  plainly  told  that  it  was  a  species 
of  contributory  negligence,  and  tihat,  if  they  found  that  de- 
ceased did  assume  the  risk  of  such  unusual  danger,  then  he 
was  in  law  guilty  of  a  want  of  ordinary  care,  .  .  .  there 
would  probably  be  no  error  in  refusing  to  submit  the  specific 
question  asked  for,  because  the  issue  would  thus  have  been 
covered." 

N"o  such  instructions  were  given  in  that  case  and  none  were 
requested  by  defendant,  but  it  was  there  held  that  in  the  ab- 
sence of  such  instructions  a  written  request  in  the  form  of  a 
special  question  on  the  issue  was  proper  and  took  the  place 
of  a  request  to  instruct  on  the  subject.  No  specific  instruc- 
tions nor  question  were  asked  for  by  appellants  in  the  in- 
stant case  upon  this  issue. 

It  is  further  claimed  that  the  court  erred  in  refusing  to 
give  the  following  instruction  as  requested: 

"If  it  is  as  probable  that  the  accident  resulted  from  an  un- 
known cause  as  from  any  cause  charged,  then  the  defendants 
cannot  be  said  to  have  been  guilty  of  negligence  in  respect  to 
any  cause  charged." 
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The  proposition  thus  submitted  may  be  correct  as  a  state- 
ment of  a  rule  of  law,  but  it  has  ho  application  to  the  facts 
and  circumstances  before  us.  From  the  evidence  adduced 
upon  the  trial  there  are  but  two  theories  to  accoimt  for  the 
derrick's  falling.  It  was  due  to  an  overload  which  was  being 
hoisted,  or,  if  not  to  an  overload,  it  must  have  been  due  to 
the  fact  that  the  anchor  became  detached  and  gave  way  at  the 
point  where  it  was  weighted  down.  These  two  theories  were 
properly  covered  by  the  verdict  and  the  charge  given. 

Error  is  assigned  upon  the  court's  ruling  in  the  admission 
and  rejection  of  evidence.  The  witness  Charles  Strube  was 
permitted  over  objection  to  answer  the  question :  "Could  you 
tell  why  this  dead  man  pulled  out,  from  your  observation 
and  experience — any  observation  you  made  of  this  very  der- 
rick in  question  ?''  to  which  he  answered :  "Because  there  was 
not  stone  enough }  else  it  would  not  have  pulled  out."  It  was 
proper  for  the  witness  to  testify  fully  as  to  the  manner  in 
which  the  anchor  was  constructed,  the  quantity  of  stones  that 
were  piled  thereon,  to  give  a  full  description  of  the  manner 
in  which  they  were  piled  on  and  about  the  anchor,  and  of 
their  displacement  after  the  accident.  But  this  is  the  limit 
to  which  the  evidence  could  properly  be  permitted  to  go.  This 
limitation  was  plainly  transgressed  in  the  foi*egoing  inquiry, 
and  the  witness  was  called  upon  and  permitted  to  give  his 
opinion  upon  an  ultimate  issue  in  the  case,  which  can  only  be 
resolved  by  the  jury.  As  stated  in  the  case  of  Maitland  v. 
Gilbert  P.  Co.  97  Wis.  476,  72  N.  W.  1124: 

"The  rule  is  that  experts  are  not  to  decide  issues  of  fact ; 
hence  all  questions  calling  for  opinion  evidence  must  be  so 
framed  as  not  to  pass  on  the  credibility  of  any  other  evidence 
in  the  case,  else  it  will  usurp  the  province  of  the  jury  and  the 
court." 

The  admission  of  this  evidence  was  error. 
Another  exception  urged  to  a  ruling  on  evidence  pertains  to 
the  exclusion  of  evidence  offered  by  appellants  on  the  subject 
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of  the  duty  of  respondent's  intestate  as  block  foreman.  Tes- 
timony was  admitted  descriptive  of  his  duties  while  in  tho 
charge  and  management  of  the  quarry;  but  when  evidence 
was  oflFered  for  the  purpose  of  showing  his  duty  in  respect  to 
any  defects  or  a  dangerous  condition  of  the  apparatus  outside 
of  his  immediate  surroundings  in  the  quarry,  it  was  excluded. 
This  ruling  was  clearly  erroneous.  Whether  or  not  the  de- 
ceased, as  block  foreman,  was  charged  with  the  duty  of  look- 
ing after  the  security  of  the  anchor,  is  a  material  and  very 
important  question  in  view  of  respondent's  claim  that  he  was 
free  from  contributory  negligence. 

Exception  is  taken  to  the  court's  construction  of  the  com- 
plaint in  holding  that  the  cause  of  action  stated  is  one  in  favor 
of  the  widow  of  the  deceased  under  the  statute,  and  not  one  in 
favor  of  his  estate.  The  distinctions  between  the  two  causes 
of  action  were  pointed  out  in  Brown  v.  C.  &  N,  W.  E.  Co, 
102  Wis.  137,  77  N.  W.  748.  The  complaint  fully  and  ex- 
plicitly states  all  the  facts  necessary  to  constitute  the  cause 
of  action  for  damages  in  favor  of  the  widow.  The  pleader 
at  the  close  added  the  statement  that  by  reason  of  the  death  of 
respondent's  intestate  "his  estate  was  damaged  in  the  sum  of 
five  thousand  dollars."  The  court  disregarded  this  allegation 
and  treated  it  as  surplusage.  This  ruling  was  proper.  A  re- 
jection of  this  statement  in  its  entirety  leaves  a  statement  of 
facts  in  the  complaint  which  clearly  constitutes  a  cause  of  ac- 
tion under  sees.  4255,  4256,  Stats.  1898,  in  favor  of  the  sur- 
viving widow,  as  it  was  evidently  intended  by  the  pleader. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 
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Off,  Guardian,  and  another,  Appellants,  vs.  Heinbichs,  Re- 
spondent. 

February  23— March  U,  1905. 

Ejectment:  Description  of  land:  Error  in  courses  and  distances: 
Fence  as  boundary:  Adverse  possession. 

1.  The  description  of  land  In  a  complaint  in  ejectment  is  sufficient 

if,  by  the  aid  of  a  surveyor  and  persons  knowing  the  monu< 
ments  and  boundaries  mentioned,  the  land  can  be  found.  A 
description  designating  the  south  boundary  of  the  tract  In  ques- 
tion as  the  north  boundary  of  one  B.'s  land  is  held  sufflcioit* 
where  the  evidence  and  the  finding  of  the  court  definitely  es- 
tablished the  exact  location  of  such  boundary. 

2.  According  to  the  courses  and  distances  in  two  conveyances  by  the 

same  grantor  to  different  grantees,  there  remained  a  strip  be- 
tween the  two  tracts  convieyed,  but  one  deed  described  the  tract 
thereby  conveyed  as  bounded  on  the  south  by  the  other  tract, 
and  the  other  deed  referred  to  a  corner  of  the  first  tract  as  being 
on  the  north  boundary  line  of  the  second.  There  was  a  rail 
fence  upon  what  was  understood  to  be  the  line  between  the 
tracts,  but  in  fact  this  was  at  one  end  about  ten  feet  and  at  the 
other  about  eighteen  feet  south  of  the  north  line  of  the  south- 
em  tract  as  described  by  courses  and  distances.  The  grantees 
and  those  claiming  under  them  respectively  occupied  up  to 
this  line  uninterruptedly  and  without  dispute  for  more  than 
twenty  years,  and  during  that  time  built  a  new  division  fence 
on  such  line,  each  building  one  half  thereof.  Held,  that  this 
established  title  by  adverse  possession  up  to  said  line  in  the 
owners  of  the  northern  tract 

3.  After  the  title  was  so  established,  L.,  the  owner  of  the  northern 

tract,  conveyed  by  the  same  description  as  in  the  original  deed 
of  that  tract,  and  a  plat  was  made  and  recorded,  which,  as  to 
its  south  boundary,  was  in  accordance  with  the  courses  and 
distances  in  said  description,  leaving  a  strip  between  such  plat 
and  the  old  fence  line.  Afterwards  the  southern  part  of  the 
tract  was  reconveyed  to  L.  by  deed  designating  the  southern 
boundary  as  the  north  line  of  the  southern  tract,  the  same  as 
in  the  original  deed — and  L.  thereupon  resumed  possession  and 
occupancy  up  to  the  old  fence  line.  Held,  that  the  title  up  to 
such  old  fence  line  thereby  became  revested  in  L.,  although  in 
the  meantime  the  owner  of  the  southern  tract  had  recorded  a 
plat,  making  the  north  line  thereof  the  same  as  the  south  line 
of  the  plat  above  mentioned. 
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I  t      I 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Obben  T.  Williams,  Circuit  Judge.    Reversed. 

This  is  an  action  of  ejectment  against  H.  W.  Heinnchs  to 
recover  possession  of  land  described  in  the  complaint  as  fol- 
lows: A  strip  of  land  off  of  the  south  side  of  the  following 
described  real  estate:  Said  strip  is  about  eighteen  (18)  feet 
wide  at  the  easteriy  end,  sixteen  (16)  feet  wide  at  the  middle 
point,  and  about  ten  feet  (10)  wide  at  the  westeriy  point,  to 
wit:  The  south  seven  and  one-half  acres  of  land  off  of  the 
sixteen  acres  of  land,  more  or  less,  in  lot  two  (2),  in  section 
twenty-eight  (28),  town  eight  (8),  range  twenty-two  (22) 
east,  in  Milwaukee  county,  Wisconsin,  boimded  by  a  line  be- 
^nning  in  the  section  line  between  sections  28  and  29,  twenty- 
six  and  two-thirds  rods  from  the  southwest  comer  of  said  lot 
two  (2)  ;  running  thence  east  one  hundred  rods  (100),  more 
or  less,  to  low-water  mark  of  Lake  Michigan ;  thence  on  said 
line  back  to  the  place  of  beginning;  thence  north  t\venty-six 
and  two-thirds  rods  to  a  post;  thence  east  one  hundred  rods 
(100),  more  or  less,  to  low-water  mark  of  Lake  Michigan; 
being  the  land  formerly  bounded  on  the  south  by  Becker's 
and  north  by  Steffen's  land,  in  Milwaukee  county,  Wisconsin. 

The  answer  is,  in  effect,  a  general  denial.  Both  parties 
claim  title  through  divers  mesne  conveyances  from  one 
Thomas  Severn. 

April  1,  1867,  Thomas  Severh  conveyed  by  deed  to  August 
Loennecker  the  following  described  land:  Part  of  lot  two  (2) 
in  fractional  section  twenty-eight  (28),  town  eight  (8),  range 
twenty-two  (22)  east,  bounded  as  follows,  viz.:  Beginning  at 
a  post  in  the  section  line  dividing  sections  twenty-eight  (28) 
and  twenty-nine  (29),  distant  twenty-six  and  two-thirds 
(26f )  rods  from  the  southwest  comer  of  said  lot  two  (2)  ; 
thence  east  one  hundred  (100)  rods  to  low-water  mark  on 
Lake  Michigan ;  thence  back  by  the  same  to  the  place  of  be- 
ginning; thence  north  twenty-six  and  two-thirds  (26f )  rods 
to  a  post;  thence  east  one  hundred  (100)  rods  to  low-water 
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mark  on  Lake  Michigan,  containing  sixteen  (16)  acres,  more 
or  less;  and  being  also  bounded  on  the  south  by  August 
Becker's  land,  on  the  north  by  one  Steffen's  land,  on  the  east 
by  Lake  Michigan,  and  on  the  west  by  Jacob  Rader's  land. 
On  or  before  June  24,  1891,  by  descent  and  by  divers  mesne 
conveyances,  the  title  conveyed  by  said  deed  from  Severn  to- 
Loennecker  became  and  was  vested  in  Johanna  Loennecker, 
and  the  plaintiffs  derive  their  title  through  her. 

On  October  6,  1867,  said  Thomas  Severn  conveyed  to 
August  Becker  the  following  land :  Beginning  at  the  southwest 
comer  of  lot  two  (2)  of  fractional  section  twenty-eight  (28) ^ 
in  town  eight  (8)  north,  of  range  twenty-two  (22)  east;  run- 
ning thence  east  ten  (10)  chains  to  a  point,  a  comer  of  Fred- 
erick Gram's  land ;  thence  by  the  same  north  three  and  four- 
hundredths  (3.04)  chains  to  a  point;  thence  by  the  same  east 
sixteen  and  fifty-hundredths  (16.50)  chains  to  low-water  mark 
of  Lake  Michigan ;  thence  back  by  the  same  course  to  the  place 
of  beginning;  thence  north  six  and  thirty-hundredths  (6.30) 
chains  to  a  point,  a  comer  of  August  Loennecker's  land; 
thence  by  the  same  east  twenty-five  and  eighty-hundredths 
(25.80)  chains  to  low- water  mark  of  Lake  Michigan,  con- 
taining ten  acres,  be  the  same  more  or  less,  county  of  Milwau- 
kee, Wisconsin. 

It  appears  from  the  evidence  that  a  rail  fence  was  built 
some  time  before  1867  upon  what  was  understood  to  be  the 
line  between  the  tracts  conveyed  to  August  Loennecker  and 
August  Becker,  above  described.  It  would  also  appear,  from 
the  call  in  the  deed  to  August  Loennecker  for  the  south  bound- 
ary as  August  Becker's  land,  that  Becker  must  have  been  in 
possession  prior  to  the  time  he  received  his  deed,  as  his  deed 
appears  to  have  been  executed  in  October,  while  the  deed  to 
Loennecker  was  in  April,  1867.  However,  it  is  undisputed 
that  the  rail  fence  existed  between  the  two  tracts  in  1867,  and 
that  August  Loennecker  and  those  claiming  title  throu^  him 
continued  to  occupy  up  to  this  fence ;  that  the  fence  was  rec- 
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ognized  as  the  dividing  line  between  the  property  of  Loen- 
necker  and  Becker,  and  in  1876  a  new  fence  was  built,  by 
agreement  between  the  parties,  each  building  one  half,  upon 
the  same  line  as  the  old  rail  fence.  This  occupancy  by  the 
Loenneckers  under  claim  of  title  continued  until  1891,  at 
which  time  Johanna  Loennecker  executed  a  land  contract  to 
one  Gether,  and  afterwards,  in  1892,  conveyed  to  him,  by 
deed,  the  property,  same  description  as  in  deed  from  Severn 
to  Loennecker.  Afterwards,  on  January  29,  1892,  one  Will- 
iam J.  Kaul  as  president,  and  C.  R.  Grether  as  secretary,  of 
a  corporation  known  as  North  Lawndale  Company,  acknowl- 
edged a  plat  of  a  tract  of  land  called  "Glen  Owen  Plat,"  em- 
bracing part  of  the  lands  described  in  land  contract  from 
Loennecker  to  Gether,  together  with  other  lands,  the  south 
boundary  of  Glen  Owen  being  440  feet  north  of  the  south- 
west comer  of  lot  2.  On  the  2d  day  of  March,  1892,  C.  R. 
Gether  and  wife  conveyed  to  the  Xorth  Lawndale  Company 
the  land  in  question,  together  with  other  land.  April  29, 
1895,  the  IsTorth  Lawndale  Company  conveyed  to  said  Gether 
the  south  seven  and  one-half  acres  of  the  sixteen  acres  for- 
merly conveyed  by  Johanna  Loennecker  to  Gether.  .  On  the 
same  day  said  Gether  and  wife  reconveyed  to  Johanna  Loen- 
necker said  south  seven  and  one-half  acres,  and  she  continued 
to  occupy  the  premises  up  to  the  old  fence  until  her  death  in 
1900.  January  8,  1892,  August  Becker  and  wife  sold  by 
land  contract,  or  bond  for  deed,  to  C.  D.  Stanhope,  the  land 
deeded  to  him  by  Severn.  January  13,  1892,  Stanhope  ac 
knowledged  a  plat  of  land  called  "Stanhope  Subdivision  No 
Three,"  which  plat  shows  the  north  boundary  of  land  so 
platted  to  be  440  feet  north  of  and  parallel  to  south  line  of 
lot  2.  January  9,  1893,  Stanhope  assigned  an  undivided 
one-half  interest  in  said  land  contract  to  C.  R.  Gether,  and 
on  January  10,  1893,  August  Becker  and  wife  conveyed  by 
deed  to  Stanhope  and  Gether  the  land  described  in  the  land 
contract.     August  31,  1896,  Stanhope  and  wife  conveyed  to 
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Gether  the  land  described  in  deed  from  Severn  to  Becker. 
August  31,  1896,  Gether  and  wife  reconveyed  said  land  to 
August  Becker.  In  1900  Becker  conveyed  to  defendant,  and 
in  1901  defendant  built  a  fence  on  a  line  ten  feet  north  at 
the  west  end  and  eighteen  feet  north  at  the  east  end  of  the  line 
of  the  old  rail  fence,  and  being  on  the  north  line  of  the  de- 
scription by  courses  and  distances  in  deed  from  Severn  to 
Becker.  According  to  courses  and  distances  given  in  deed 
from  Severn  to  Becker,  Becker's  north  line  would  be  415.8 
feet  north  from  the  south  line  of  lot  2,  and  the  south  line  of 
the  Loennecker  tract  440  feet  north  of  the  south  line  of  lot  2, 
leaving  a  strip  of  about  twenty-five  feet  between  the  two 
tracts ;  but  the  old  fence  as  the  north  boundary  of  the  Becker 
tract  was  ten  feet  at  west  end,  and  eighteen  feet  at  east  end, 
farther  south  than  the  north  line  of  the  Becker  tract,  accord- 
ing to  courses  and  distances  specified  in  deed  from  Severn  to 
Becker.    This  strip  is  the  land  in  dispute  in  this  action. 

The  action  was  tried  by  the  court,  and  the  findings  of  fact 
are  substantially  in  accordance  with  the  facts  heretofore 
stated,  except  the  court  found  that  by  the  making  and  record- 
ing of  GJen  Owen  plat,  and  the  making  and  accepting  of  cer- 
tain conveyances  from  the  North  Lawndale  Company  to 
Gether,  and  from  Gether  to  Johanna  Loennecker,  Gether  and 
Johanna  Loennecker  recognized  as  the  true  south  boundary 
of  the  Loennecker  land  a  line  440  feet  north  of  and  parallel 
to  the  south  line  of  lot  2,  being  the  south  line  of  Glen  Owen 
plat;  and  further  found  that  the  strip  of  land  in  suit  was  not 
included  within  the  description  in  deed  from  Severn  to  Loen- 
necker made  in  1867,  nor  in  deed  from  Johanna  Loennecker 
to  Gether  made  in  1892,  nor  within  the  description  of  the  in- 
tervening or  subsequent  conveyances,  but  that  said  strip  was 
included  within  the  description  in  deed  from  Severn  to 
Becker,  and  subsequent  conveyances  under  which  defendant 
claims,  and  that  the  plaintiffs  and  those  under  whom  they 
claim  had  not  held  adverse  possession  of  the  strip  of  land  in 
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suit  for  a  period  of  twenty  years  continuously  immediately 
preceding  the  commencement  of  this  action.  And  the  court 
foimd,  as  conclusions  of  law,  that  defendant  was  entitled  to 
judgment  Judgment  was  thereafter  rendered  in  favor  of 
defendant,  dismissing  the  complaint  with  costs,  from  which 
this  appeal  was  taken. 

/.  E,  Wildishj  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Quarles,  Spence 
&  Quarles,  attorneys,  and  Geo.  Lines,  of  counsel,  and  oral 
argument  by  Mr.  Lines. 

Keewin,  J.  1.  It  is  claimed  by  respondent  that  the  com- 
plaint is  not  sufficient  for  want  of  proper  description  of  the 
land  in  suit,  and  that  from  the  description,  together  with  the 
evidence  adduced  on  the  trial,  it  is  impossible  to  determine  the 
soutli  boundary  of  the  strip  described.  The  south  boundary 
is  designated  as  the  north  boundary  of  August  Becker's  land. 
The  exact  location  of  such  boundary  was  in  issue,  and  was 
claimed  by  appellants  to  be  the  line  of  the  rail  fence.  The 
line  of  the  rail  fence  was  established  on  the  trial,  and  found 
by  the  court  to  be  a  line  ten  feet  south  at  the  west  end  and 
eighteen  feet  south  at  the  east  end  of  the  north  line  of  Becker's 
tract  according  to  courses  and  distances  in  deed  from  Severn 
to  Becker.  The  proof  settled  definitely  the  exact  location  of 
the  strip  in  suit,  and  the  court  found  in  its  first  finding  the 
land  in  question  to  be  "a  strip  of  land  extending  from  Rich- 
ards street  on  the  west  to  Lake  Michigan  on  the^  east,  said 
strip  being  about  ten  feet  wide  at  the  western  end  and  eight- 
een feet  wide  at  the  eastern  end,  and  lying  between  the  fence 
built  by  the  defendant  in  the  year  1901  and  a  line  south  of 
said  fence,  on  which  line  formerly  stood  a  rail  fence,  and 
thereafter  a  board  fence  was  built  by  August  Loennecker  and 
August  Becker  in  or  about  the  year  1875,  and  which  said  last- 
mentioned  or  southerly  line  is  hereinafter  called  the  'old  fence 
line.' "    The  fence  on  this  "old  fence  line"  existed  in  April, 
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1867,  when  the  deed  from  Severn  to  Loennecker  was  exe- 
cuted, and  which  called  for  the  Becker  land  as  the  south 
boundary  of  the  Loennecker  land,  although  the  deed  from 
Severn  to  Becker  was  not  executed  until  October,  1867.  The 
Becker  tract  and  the  Loennecker  tract  having  been  occupied 
by  the  respective  owners  up  to  this  fence  continuously  from 
1867  for  upwards  of  twenty  years,  it  is  probable  that  the 
boundary  referred  to  in  the  Loenil^ker  deed  was  this  fence 
line,  Nys  v,  Biemeret,  44  Wis.  104.  However,  whether  there 
was  any  uncertainty  in  the  deed  as  to  the  boundary  between 
the  tracts,  there  is  no  uncertainty  after  trial  and  the  findings 
of  the  court  as  to  the  exact  lt)cation  of  the  land  described  in 
the  complaint,  nor  can  there  be  any  difficulty  in  putting  the 
appellants  in  possession.  The  object  of  a  definite  description 
is  for  the  purpose  of  enlightening  the  defendant  as  to  the  par- 
ticular land  claimed  and  to  furnish  information  sufficient  to 
enable  the  sheriff  to  put  the  plaintiff  in  possession.  Johnson 
V.  Nevill,  65  N.  C.  677.  However  particular  a  description 
may  be,  it  often  requires  evidence  outside  of  the  written  de- 
scription to  enable  the  sheriff  to  apply  such  description 
to  the  parcel  of  land  intended,  and  for  this  purpose  he  may 
satisfy  himself  of  the  identity  of  the  land  by  witnesses 
or  on  the  representations  of  the  plaintiff  (Sedgwick  &  W. 
Trial  of  Title  to  Land,  §  459),  the  important  question  being 
that  the  sheriff  be  able  to  put  plaintiff  in  possession  of 
the  land  in  suit.  We  think  the  description  of  the  land  in  the 
complaint  and  finding  is  sufficient.  The  only  point  of  con- 
fusion concerning  the  description  is  the  south  boundary  of  the 
Loennecker  tract.  This  boundary  is  established  as  the  line 
of  the  rail  fence,  and  the  atrip  of  land  of  which  the  respondent 
took  possession,  and  which  this  suit  was  brought  to  recover, 
is  definitely  fixed  in  the  finding,  the  southerly  line  thereof 
being  located  as  the  old  fence  line.  A  description  is  sufficient 
if,  by  the  aid  of  a  competent  surveyor  and  persons  knowing 
the  monuments  and  boundaries  mentioned  in  the  complaint. 
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the  land  can  be  found.  Ayers  v.  Reidel,  84  Wis.  276,  54 
N.  W.  588.  Tliere  will  be  no  difficulty  in  locating  the  land 
mentioned  in  the  complaint  and  finding  in  this  action  with 
such  aid. 

2.  It  is  undisputed  that  by  the  courses  and  distances  in  the 
-deeds  from  the  common  grantor,  Severn,  to  Loennecker  and 
Becker,  respectively,  in  1867,  there  remained  a  strip  of  land 
about  twenty-five  feet  wide  between  the  two  tracts ;  but,  fol- 
lowing the  calls  in  deed  to  Loennecker  for  the  south  boundary 
as  the  Becker  land,  the  north  boundary  of  the  Becker  tract 
becomes  the  south  boundary  of  the  Loennecker  tract.  The 
line  between  the  two  tracts  at  the  time  of  the  conveyance  to 
Loennecker  was  indicated  by  the  rail  fence,  which  was  built 
prior  to  1867.  The  parties  occupied  their  respective  lands  on 
■each  side  of  this  fence  from  1867  to  1875,  when  they  built 
a  new  fence  upon  the  line  of  this  rail  fence,  each  building  one 
t&lf  thereof,  and  thereafter  continued  to  use  and  occupy  their 
respective  tracts  up  to  this  division  fence.  This  use  and  oc- 
<3upation  was  continued  by  the  respective  parties  and  those 
claiming  under  them  to  1891  uninterruptedly,  and  probably 
down  to  the  time  respondent  took  possession  in  1901.  The 
construction  of  the  new  fence  in  1875  on  the  line  of  the  old 
rail  fence  by  the  occupants  on  both  sides  shows  that  they  must 
have  then  recognized  this  line  as  the  division  line,  and  very 
strongly  tends  to  show  that  they  so  recognized  it  from  the 
time  of  the  execution  of  their  respective  deeds  in  1807,  and 
that  the  call  in  the  Loennecker  deed  for  Becker's  land  as  the 
south  boundary  referred  to  this  rail  fence  as  the  boundary. 
Moreover,  the  deed  to  Loennecker,  some  months  before  the 
deed  to  Becker,  which  gives  the  south  boundary  as  Becker's 
land,  must  be  deemed  to  refer  to  the  rail  fence  then  existing 
upon  what  was  obviously  understood  to  be  the  division  line 
between  the  Becker  and  Loennecker  tracts,  and  which  there- 
after continued  to  be  recognized  as  the  division  line  for  a  pe- 
riod of  upwards  of  twenty  years.     Besides,  the  rail  fence 
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appears  to  be  the  division  line  most  consistent  with  the  con- 
veyances to  both  parties,  since  the  line  given  by  courses  and 
distances  in  deed  to  Becker  brings  the  boundary  line  between 
his  land  and  Loennecker's  about  twenty-five  feet  soiith  of  the 
line  given  by  courses  and  distances  in  the  Loennecker  deed, 
while  the  Loennecker  deed  calls  for  the  Becker  land  as  the^ 
south  boundary.  The  north  line  of  the  Becker  tract  accord- 
ing to  courses  and  distances  given  in  deed  is  about  twenty-five 
feet  south  of  the  south  line  of  the  Loennecker  tract  as  given 
by  courses  and  distances  in  deed  to  Loennecker,  while  the 
deed  to  Becker  calls  for  "a  point,  a  corner  of  August  Loen- 
necker's land ;  thence  by  the  same  east  twenty-five  and  eighty- 
hundrcdths  (25.80)  chains  to  low- water  mark  of  Lake  Mich- 
igan," as  north  boundary,  so  that,  by  courses  and  distances 
given  in  both  deeds,  the  boundary  line  is  left  uncertain.  In 
this  condition  of  the  description  the  rail  fence  existing  at  the- 
time  of  the  execution  of  the  deeds,  and  afterwards  recognized 
as  the  division  fence,  was  doubtless  regarded  as  the  south 
boundary  of  the  Loennecker  tract  by  the  parties  at  the  time 
of  the  execution  of  deed  to  Loennecker.  Ayers  v,  Reidel,  ^4 
Wis.  276,  54  N.  W.  588;  Nys  v.  Biemeret,  44  Wis.  104; 
Madison  v.  Mayers,  97  Wis.  399,  73  N.  W.  43 ;  Marsh  v. 
Mitchell,  25  Wis.  706.  But  whatever  may  have  been  the 
south  boamdary  as  given  by  the  deed  to  Loennecker,  it  is  con- 
sidered that  possession  and  occupancy  of  the  land  by  the  par- 
ties on  both  sides  of  the  division  line  of  the  old  rail  fence  un- 
interruptedly and  without  dispute  for  more  than  twenty  years 
prior  to  1901,  when  respondent  took  possession,  establishes 
right  and  title  in  Loennecker  and  those  claiming  imder  him 
to  the  line  of  the  old  rail  fence.  The  new  fence  built  in  1875 
continued  as  the  division  fence  until  1894,  when  it  practically 
went  out  of  existence  by  decay,  only  posts  or  parts  of  posts 
remaining  thereafter.  Aside  from  the  existence  of  the  old 
fence  in  1867,  when  the  deeds  were  made,  and  the  building  of 
the  new  fence  in  1875  as  the  division  line,  and  the  acquies- 
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cence  by  all  parties  interested  in  the  respective  tracts  there- 
after in  such  line  as  the  division  line  to  1891  and  later,  we 
also  have  the  evidence  of  witnesses  that  the  LoenneckSr  tract 
was  occupied  and  cultivated  by  Loennecker  and  those  claim- 
ing under  him  to  this  division  fence  from  1868  or  1869,  con- 
tinuously and  uninterruptedly,  to  1891  and  later.  The  occu- 
pation and  cultivation  of  the  Loennecker  tract  up  to  this  fence 
is  undisputed  from  1875  to  1891,  but  it  is  claimed  there  is 
no  evidence  of  use  and  occupation  prior  to  1875.  From  a 
careful  examination  of  the  record  we  are  convinced  that  there 
is  ample  evidence,  practically  undisputed,  that  for  twenty 
years  prior  to  1891  the  Loenneckers  used  and  occupied,  under 
claim  of  right,  uninterruptedly  and  without  objection,  the 
land  described  in  the  complaint*  Upon  well-settled  princi- 
ples, this  use  and  occupation  established  the  fact  of  adverse 
possession  and  a  perfect  title  to  the  land  in  suit.  Wilkins  v. 
Nicolai,  99  Wis.  182,  74  N.  W.  10? ;  Nelson  v.  Jacobs,  99 
Wis.  547,  76  N.  W.  406;  \Y oilman  v.  Ruehle,  104  Wis.  603, 
80  K  W.  919 ;  Bishop  v.  Bleyer,  105  Wis.  332,  81  K  W. 
413  ;B(Uz  V.  Woerpel  113  Wis.  442,  89  N.  W.  51G;  Illinois. 
S.  Co.  V.  Bitot,  109  Wis.  418,  84  N.  W.  855,  85  N.  W.  402. 
A  perfect  title  having  been  acquired  by  adverse  possession 
prior  to  1891,  it  is  unnecessary  to  consider  the  argument  of* 
respondent's  counsel  that  the  continuity  of  adverse  possession! 
was  interrupted  in  1891. 

3.  It  is  further  claimed  by  respondent  that  even  if  it  be 
conceded  that  adverse  possession  was  acquired  by  the  Loen- 
neckers prior  to  the  sale  to  Gether  in  1891,  and  that  the 
recording  of  the  Glen  Owen  plat  did  not  amoimt  to  a  recog- 
nition of  Stanhope's  title,  still  the  appellants  are  not  entitled 
to  recover,  because  Mrs.  Loennecker's  title  to  the  strip  in  ques- 
tion passed  to  Gether  by  the  sale  of  1891,  which  was  con- 
summated by  deed  given  in  1892,  and  was  not  reconveyed  to 
Mt8.  Loennecker.  It  is  undisputed  that  the  Glen  Owen  plat 
did  not  extend  to  the  south  line  of  the  Loennecker  tract,  b€^ 
Vol.  124  —  29 
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cause,  standing  upon  the  description  by  courses  and  distances 
in  deeds  from  Severn  to  Loennecker  and  Becker,  respectively, 
the  south  line  of  Glen  Owen  plat  would  be  about  twenty-five 
feet  north  of  the  north  line  of  the  Becker  tract,  leaving  a  strip 
of  about  twenty-five  feet  betw^een  the  south  line  of  Glen  Owen 
plat  as  recorded  and  the  north  line  of  the  Becker  tract  as  de- 
scribed by  courses  and  distances  in  deed  from  Severn  to 
Becker.  There  is  no  evidence  whatever  of  any  title  in  either 
Stanhope  or  Becker  to  this  strip,  although,  when  Stanhope 
recorded  his  plat  in  January,  1892,  he  allowed  it  to  lap  over 
this  twenty-five-foot  strip,  making  the  north  line  thereof  the 
south  line  of  Glen  Owen  plat:  Prior  to  this  the  Loenneckers 
had  acquired  a  perfect  title  to  this  strip  by  adverse  possession, 
and  also  to  the  strip  in  suit,  the  south  line  of  which  was  the 
old  line  fence.  It  is  probably  true  that  title  and  possession 
to  this  strip  passed  by  deed  from  Johanna  Loennecker  to 
Gether  in*  1892,  and  that  after  this  conveyance  Johanna  Loen- 
necker occupied  as  tenant  of  Gether.  But  it  is  also  clear  that 
the  deed  from  Gether  to  Johanna  Loennecker  in  1895  con- 
veyed title  up  to  the  old  fence  line.  The  deed,  while  it  re- 
ferred to  the  fact  that  the  Loennecker  property,  or  part  of 
it,  had  been  platted,  distinctly  gave  the  Becker  property  as 
the  south  boundary,  and,  the  boundary  between  the  Loen- 
necker tract  and  the  Becker  tract  having  been  settled  and  es- 
tablished by  adverse  possession  prior  to  that  time,  there  can 
be  no  doubt  but  that  the  call  in  the  deed  for  the  Becker  land 
as  the  south  boundary  conveyed  all  the  interest  of  Gether  to 
the  old  fence  line.  And  it  further  appears  that  the  Loen- 
neckers, after  this  conveyance  from  Gether,  took  possession 
and  continued  to  occupy  up  to  the  old  fence  line  until  1901, 
-when  respondent  built  his  fence,  so  there  can  be  no  doubt  but 
that  the  deed  from  Gether  to  Johanna  Loennecker  not  only 
conveyed  the  strip  in  question,  but  it  was  so  understood  by 
the  parties.  The  title  and  possession  of  Johanna  Loennecker 
passed  to  appellants,  and  they  were  the  owners  and  entitled  to 
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possession  at  the  time  of  the  entry  by  the  respondent.  It  fol- 
lows, therefore,  that  the  judgment  of  the  court  below  should 
be  reversed. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  with  directions  to  enter  judg- 
ment for  appellants  in  accordance  with  this  opinion. 


The  State  ex  rel.  Leisk  and  others,  Appellants,  vs.  The 
Common  CouNcn.  of  the  City  of  Wauwatosa  and 
others.  Respondents. 

February  23— March  U,  1905. 

Street  railways:  Extension  of  existing  system:  Ordinances:  Submis- 
sion to  vote  of  electors. 

An  ordinance  granting  the  right  to  extend  an  existing  street  rail- 
way Une  or  system  upon  other  streets  and  highways  in  the  city 
is  not.  If  the  term  of  such  franchise  is  limited  to  expire  at  the 
same  time  as  that  of  the  existing  franchise  of  which  it  becomes 
a  part,  subject  to  the  provisions  of  sec.  1,  ch.  387,  Laws  of  1903, 
in  respect  to  submission  of  ordinances  to  a  direct  vote*  of  the 
electors. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Geo.  W.  Buknell,  Judge.     Affirmed. 

On  October  6,  TO03,  a  petition  purporting  to  be  signed  by 
350  citizens,  voters,  and  taxpayers  of  the  city  of  Wauwatosa 
was  presented  to  the  common  council  of  that  city,  praying 
them  to  submit  to  a  direct  vote  of  all  the  voters  of  that  city, 
as  prescribed  by  ch.  387,  Laws  of  1903,  the  ordinance  which 
had  been  adopted  by  said  common  council  on  August  4,  1903, 
granting  a  certain  franchise  to  the  defendant  Milwaukee 
Li^jht,  Heat  &  Traction  Company.  After  reference  of  the 
same  to  the  judiciary  committee  and  city  attorney,  and  report 
thereon  from  them,  the  common  council  denied  the  petition. 
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Thereupon,  and  on  Xovember  12,  1903,  the  relators  filed 
their  petition  for  a  writ  of  mandamus  to  compel  such  submis- 
sion. To  the  alternative  writ  of  mandamus  issued  thereon 
the  common  council  and  the  other  defendants  made  return, 
which  was  traversed  by  the  reply  of  the  relators.  The  issue 
thus  joined  having  been  tried,'  the  court,  at  the  close  thereof, 
found  as  matters  of  fact,  in  effect : 

(1)  That  on  August  4,  1903,  the  city  of  Wauwatosa  was, 
and  at  all  times  therein  mentioned  had  been,  a  mimicipality 
duly  organized  and  existing  under  and  pursuant  to  the  laws 
of  Wisconsin,  and  had  been  a  city  comprising  within  its 
boundaries  the  same  territory  which  from  1892  to  its  incorpo- 
ration as  the  city  of  Wauwatosa  in  1897  had  been  a  village 
corporation  under  the  name  of  the  village  of  Wauwatosa,  and 
that  prior  to  its  said  incorporation  as  a  village  the  territory 
within  the  boimdaries  of  said  village,  and  thereafter  within 
the  boundaries  of  said  city,  had  formed  part  of  the  territory 
of  the  town  of  Wauwatosa. 

(2)  That  the  relators  at  all  the  times  mentioned  in  their 
petition  were  citizens,  voters,  and  taxpayers  of  the  said  city, 
as  alleged  in  said  petition. 

(3)  That  the  MilwavJcee  Light,  Heat  <&  Traction  Com- 
pany,  subsequent  to  its  incorporation  in  1896,  and  particu- 
larly on  August  4,  1903,  was  and  had  been  a  street  railway 
corporation  duly  organized  and  existing  mider  the  laws  of 
Wisconsin. 

(4)  That  on  and  continuously  for  a  period  of  several  years 
prior  to  August  4,  1903,  there  was  and  had  been  constructed 
and  in  operation  in  the  said  city  a  street  railway  on  and  along 
linos — one  known  as  the  north  or  Pabst  avenue  (sometimes 
also  called  Walnut  street)  line,  which  during  all  of  said  times 
was  and  had  been  constructed  and  operated  on  and  along 
Pabst  avenue,  Third  avenue,  and  IN'orth  Main  street  to  a 
point  near  the  West  Main  street  bridge  crossing  the  Me- 
nominee river  in  said  city,  and  another  spoken  of  as  the  south 
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or  Wells  street  line,  which  during  all  of 'said  times  was  and 
had  been  constructed  on  and  along  Wells  street,  Fifty-ninth 
street,  Motor  avenue,  thence  to  West  Main  street  at  a  point 
near  the  westerly  end  of  the  West  Main  street  bridge  crossing 
the  Menominee  river,  thence  along  West  Main  and  Chestnut 
streets  to  the  west  boundary  of  said  city ;  and  that  the  said 
Wells  and  Walnut  street  lines  at  all  of  said  times  constituted 
the  only  street  railway  constructed  or  operated  in  said  city. 

(5)  That  August  4,  1903,  and  for  several  years  prior 
thereto,  the  said  railways  operated  on  the  aforesaid  lines  and 
streets  in  said  city  were  owned  by  the  defendant  MUwavkee 
Light,  Heat  &  Traction  Company,  and  during  all  of  said 
times,  and  on  August  4, 1903,  the  said  street  railways — ^being 
all  the  street  railways  then  constructed  or  operated  in  the  city 
of  Wauwatosa — ^were  operated  under  a  single  management 
from  the  same  power  plants;  and  during  all  of  said  times, 
and  on  August  4,  1903,  all  the  street  railways  existed,  consti- 
tuted, and  were  operated  as  one  system  of  street  railways  in 
said  city,  with  transfer  privileges  given,  accepted,  and  used, 
by  means  of  which  passengers  were  transported  from  any 
street-crossing  point  on  any  portion  of  said  lines  to  any  other 
street-crossing  point  on  any  other  portion  of  said  lines  within 
said  city  for  a  single  fare,  and  under  franchise  granted  and 
consented  to  by  the  municipal  authorities  having  jurisdiQtion 
for  the  granting  of  or  consenting  to  such  privileges  in  the  ter- 
ritory which  on  August  4,  1903,  was  comprised  withiin  the 
boundaries  of  said  city ;  and  that  all  the  said  franchise  rights 
and  privileges  under  which  said  street  railway  system  was 
owned,  existed,  and  operated  on  August  4,  1903,  prior  to  and 
at  the  time  of  the  passage  of  said  ordinance  of  that  date  were 
by  the  express  terms  thereof  limited  to  expire  on  May  11, 
1941. 

(6)  That  August  4,  1903,  the  city  of  Wauwatosa,  by  an 
ordinance  of  its  common  council,  granted  to  the  MUwavkee 
Light,  Heat  &  Tra/:tion  Company  the  right,  permission,  and 
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authority  to  extend  its  existing  line  and  system  in  the  city  of 
Wauwatosa  upon  certain  streets  and  highways  in  said  city, 
named  in  said  ordinance,  upon  the  terms  and  conditions  in 
said  ordinance  mentioned,  and  to  operate  thereon  in  coiinec- 
tion  with  and  as  a  part  of  its  existing  line  and  system  its  street 
railway  until  May  11,  1941 ;  and  that  said  ordinance  grant- 
ing to  said  street  railway  company  the  right  to  extend  its  said 
line  and  system  in  said  city  was  duly  passed  by  said  common 
council  August  4,  1903,  and  approved  by  the  defendant  Em- 
erson D,  Iloytj  as  mayor  of  said  city,  on  the  same  day,  and 
thereafter  published  as  required  by  law  in  the  oiBcial  paper 
of  said  city,  and  on  September  1,  1903,  the  same  was  accepted 
in  writing  by  the  Milwaukee  Light,  Ileai  &  Traction  Com- 
pany. 

(7)  That  September  23,  1903,  a  number  of  the  qualified 
voters  of  said  city  equal  to  twenty  per  cent,  and  more  of  the 
total  number  of  votes  cast  at  the  last  preceding  election  in  said 
city  demanded  that  the  ordinance  so  passed  on  August  4, 
1903,  be  submitted  to  a  direct  vote  of  all  the  voters  of  said 
city;  that  the  papers  containing  the  demand  for  such  direct 
vote  were  filed  with  the  city  clerk  on  September  23,  1903; 
and  that  each  signer  of  said  paper  wrote  thereon  his  occupa- 
tion and  residence  after  his  signature,  and  that  the  genuine- 
ness of  each  signature  was  afiirmed  by  the  affidavit  of  a  quali- 
fied voter  of  said  city. 

(8)  That  October  6,  1903,  said  petition  and  demand  was 
by  the  city  clerk  presented  to  the  common  council  at  a  regular 
meeting  thereof,  and  at  said  council  meeting  duly  and  regu- 
larly referred  to  the  judiciary  committee  of  said  common 
council  and  the  city  attorney  of  said  city  for  investigation 
and  report;  that  October  20,  1903j  at  a  regular  meeting  of 
said  common  council,  the  said  judiciary  committee  and  city 
attorney  reported  the  same  back  with  a  report  and  recommen- 
dation to  said  common  council  to  the  effect  that  said  common 
council  was  without  authority  of  law  to  submit  the  said  ordi- 
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nance  to  a  direct  vote  of  all  the  voters  of  said  city ;  that  the 
common  council  adopted  the  report  so  made  and  as  recom- 
mended by  its  said  committee,  and  refused  to  submit  said 
franchise  to  a  direct  vote  of  the  voters  in  said  city,  and  there- 
after at  all  times  refused  to  so  submit  the  same. 

(9)  That  the  said  franchise  ordinance  so  passed  August 
4,  1903,  was  an  ordinance  of  the  city  of  Wau^atosa  author- 
izing the  extension  of  an  existing  line  and  system  of  street 
railway  in  said  city  upon  streets  and  highways  therein,  with 
the  term  of  such  extension  expiring  by  the  express  terms 
thereof  at  the  same  time  as  the  franchise  of  which  it  is  a 
part,  to  wit,  May  11,  1941. 

And  as  conclusions  of  law  the  court  found,  in  effect: 
(1)  That  the  said  ordinance  was  and  is  within  the  exception 
contained  in  sec.  1,  ch.  387,  Laws  of  1903,  being  an  ordinance 
granting  an  extension  in  said  city  of  an  existing  line  and  sys- 
tem of  street  railways  upon  streets  or  highways  therein,  with 
the  term  of  such  extension  expiring  at  the  same  time  as  the 
franchise  of  which  it  is  a  part ;  and  that  said  chapter  does  not 
require  or  authorize  the  submission  of  the  said  ordinance  to 
a  direct  vote  of  the  voters  of  said  city.  (2)  That  the  relators 
are  not  entitled  to  have  the  said  ordinance  so  granted  by  the 
comimon  council  of  the  city  submitted  to  a  direct  vote  of  all 
the  voters  of  the  city,  and  that  the  common  council  of  the  city 
was  not  required  and  was  not  authorized  by  law  to  submit 
said  franchise  extension  ordinance  to  a  direct  vote  of  all  the 
voters  of  the  city.  (3)  That  the  relators  herein  are  not  enti- 
tled to  the  peremptory  writ  of  mandamus  prayed  for  in  this 
action,  and  that  said  peremptory  writ  of  mandamus  prayed 
for  in  this  action  should  be  denied  and  the  petition  of  the 
relators  therefor  be  dismissed,  -v^ith  costs  of  the  action  to  be 
taxed  against  the  relators,  and  that  said  defendants  should 
have  execution  therefor. 

From  the  judgment  entered  in  accordance  with  such  find- 
ings the  relators  appeal. 
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For  the  appellants  there  was  a  brief  by  Turner ,  Pease  & 
Twmer,  and  oral  argument  by  L.  S.  Pease.  They  contended, 
inter  alia,  that  the  words  "upon  any  street  or  highway,"  in 
sec.  1,  ch.  387,  Laws  of  1903,  are  words  of  limitation,  and 
the  exception  in  the  law  is  restricted  to  an  extension  upon  any 
street  or  highway  upon  which  there  is  an  existing  line  or  sys- 
tem. To  sustain  the  contention  that  the  ordinance  in  this  case 
need  not  be  submitted  to  the  electors,  the  words  "upon  any 
street  or  highway"  must  be  eliminated  and  the  words  ''ex- 
tension of  be  changed  to  the  words  "addition  to ;"  and  even 
then  the  language  would  not  be  broad  enough  to  include  those 
streets  which,  as  in  this  case,  are  not  even  connected  with  the 
streets  on  which  there  is  an  existing  line. 

Charles  B.  Perry,  for  the  respondents  the  mayor  and  com- 
mon council. 

For  the  respondent  Milwaukee  Light,  Heai  &  Traction 
Company  there  was  a  separate  brief  by  Miller,  Noyes  <&  MU- 
ler,  amd  oral  argument  by  Oeo.  H.  Noyes. 

Cassoday,  C.  J.  It  is  stipulated  in  writing,  and  made  a 
part  of  the  record  in  this  case,  and  that  the  same  "shall  be 
conclusive  upon  the  parties"  in  this  action,  that  at  the  time 
of  the  application  for  the  passage  of  the  ordinance  in  ques- 
tion— July  7,  1903 — the  defendant  the  "Milwaukee  Light, 
Heat  <£'  Traction  Compoffiy  was  the  owner  of  all  stj'eet  rail- 
way franchises  and  privileges  then  existing,  or  which  had  at 
any  time  been  granted  in  the  territory  contained  within  the 
boundaries  of  the  city  of  Wauwatosa  by  either  the  city  of 
Wauwatosa,  the  village  of  Wauwatosa,  or  the  town  of  Wauwa- 
tosa ;  that  the  said  franchise  rights  and  privileges  so  existing 
in  said  city  were"  a  franchise  granted  by  the  town  board  of 
Wauwatosa  May  11,  1891,  to  expire  May  11,  1941,  a  fran- 
chise granted  by  the  village  of  Wauwatosa  July  2,  1896,  to 
expire  May  11,  1941,  and  a  franchise  granted  by  the  city 
of  Wauwatosa  September  6,  1899,  to  expire  May  11,  1941. 
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^'(3)  That,*  notwithstanding  any  finding  asked  by  appellant 
and  refused  by  the  trial  court,  no  question  of  the  validity  or 
ownership  of  the  above  franchises  shall  be  raised  by  the  appel- 
lant on  the  argument  on  this  appeal,  and  that  as  to  the  ques- 
tion, herein  stipulated  the  findings  of  the  trial  court  are  to  be 
<5onsidered  as  verities.  (4)  That  no  question  shall  be  raised 
by  appellants  on  this  appeal  in  their  brief  or  oral  argument 

•  •  .  excepting  the  right  to  a  writ  of  mandamus  depending 
on  the  question  of  whether  or  not  the  franchise  ordinance  of 

•  .  .  common  council  of  August  4,  1903,  ...  is  or  is  not 
an  extension  of  any  existing  line  or  system  within  the  mean- 
ing of  the  provision  contained  in  the  last  part  of  sec.  1,  ch. 
387,  Laws  of  1903."  The  section  of  the  statute  thus  men- 
tioned, and  upon  the  construction  of  which  it  is  thus  conceded 
the  case  must  turn,  declares  that: 

"From  and  after  the  passage  of  this  act  no  ordinance  for 
granting  .either  a  street  railroad  .  .  .  franchise,  or  for  the 
extension  of  the  life  of  any  such  existing  franchise,  shall  be 
operative  in  any  city  in  this  state  until  after  sixty  days  from 
the  date  of  its  passage,  and  if  in  any  such  case  and  during  said 
period  of  sixty  days  a  number  of  the  qualified  voters,  equal  to 
twenty  per  cent  of  the  total  number  of  votes  cast  at  the  last 
preceding  election  in  such  city,  shall  demand  that  the  ordi- 
nance be  submitted  to  a  direct  vote  of  all  the  voters  therein, 
such  ordinance  shall  not  be  valid  or  operative  until  it  shall 
have  been  so  submitted  and  approved  by  a  majority  of  those 
having  voted  upon  it.  The  provisions  of  this  section  shall  not 
apply  to  the  extension  of  any  existing  line  or  system  upon  any 
street  or  highway,  if  the  term  of  such  extension  expires  at 
the  same  time  as  the  franchise  of  which  it  is  a  part,"  Sec.  1, 
ch.  387,  Laws  of  1903. 

As  indicated  in  the  statement  of  facts,  all  street  railways 
constructed  or  operated  in  the  city  of  Wauwatosa  August  4, 
1903,  were  owned  by  the  defendant  MilwavJcee  Lights  Heat 
<&  Traction  Company,  and  "were  operated  under  a  single  man- 
agement from  the  same  power  plants,  and  .  .  .  constituted 
and  were  operated  as  one  system  of  street  railways  in  said 
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city,  with  transfer  privileges  given,  accepted,  and  used,  by 
means  of  which  passengers  were  transported  from  any  street- 
crossing  point  on  any  portion  of  said  lines  to  any  other  street^ 
crossing  point  on  any  other  portion  of  said  lines  within  said 
city  for  a  single  fare."  Moreover,  the  ordinance  of  August 
4,  1903,  by  its  terms,  is  to  expire  at  the  same  time  as  the  other 
franchises  mentioned — !May  11,  1941.  The  question  recurs 
whether,  in  the  language  of  the  stipulation,  that  ordinance 
"is  or  is  not  an  extension  of  any  existing  line  or  system  within 
the  meaning  of  the  provision  contained  in  the  last  part  of 
sec.  1,  ch.  387,  Laws  of  1903." 

The  section  first  provides,  in  effect,  that  "no  ordinance  for 
granting  either  a  street  railroad  .  .  .  franchise,  or  for  the 
extension  of  the  life  of  any  such  existing  franchise,  shall  be 
operative  in  any  city"  until  "submitted  to  a  direct  vote,"  as 
prescribed  therein,  if  demanded.  This  was  manifestly  in- 
tended to  cover  two  classes  of  cases — one  where  there  is  an 
original  grant  of  such  franchise,  and  the  other  where  there  i» 
the  extension  of  the  life  of  an  existing  franchise,  and  hence 
applies  both  to  the  original  grant  of  such  franchise  and  to 
the  extension  of  the  life  of  an  existing  franchise.  Obviously,, 
the  ordinance  in  question  is  not  the  original  grant  of  such 
franchise,  and  hence  that  may  be  dismissed  from  considera- 
tion. Xor  is  it  the  extension  of  the  life  of  an  existing  fran- 
chise. The  life  of  all  such  existing  franchises,  by  their  ex- 
press terms,  is  to  expire  May  11,  1941,  and  the  ordinance 
in  question,  by  its  express  terms,  is  to  expire  at  the  same  time. 
The  last  part  of  the  section  expressly  declares  that  "if,"  as  in 
the  case  at  bar,  "the  term  of  such  extension  expires  at  the 
same  time  as  the  franchise  of  which  it  is  a  part,"  then  "the 
provisions  of  the  section"  requiring  "that  the  ordinance  be 
submitted  to  a  direct  vote,"  as  therein  prescribed,  "shall  not 
apply  to  the  extension  of  any  existing  line  or  system  upon 
any  street  or  highway."  The  life  of  a  franchise  only  con- 
tinues during  the  period  of  its  existence.     The  section  con- 
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templates  the  extension  of  any  existing  line  or  system  of 
street  railways  npon  other  streets  and  highways  without  any 
extension  of  the  life  of  an  existing  franchise.  In  other  words, 
the  act  contemplates  an  extension  of  such  system  in  space  as 
well  as  time.  Since  the  ordinance  in  question  was  not  the 
original  grant  of  a  franchise,  nor  an  extension  of  the  life  of 
an  existing  franchise,  it  is  obvious  that  it  did  not  come  within 
the  provision  of  the  section  requiring  the  submission  of  the 
same  "to  a  direct  vote"  as  therein  prescribed.  On  the  con- 
trary, that  ordinance  merely  extended  the  lines  and  system 
of  street  railroad  then  existing  in  the  city  of  Wauwatosa 
upon  the  other  streets  and  highways  of  tliat  city,  as  mentioned 
in  the  record,  and  hence  came  within  the  last  clause  of  the 
section.  In  other  words,  the  lines  and  system  of  street  rail- 
ways existing  in  the  city  when  the  ordinance  was  adopted 
w^ere  thereby  extended  to  other  streets  and  highways  as  therein 
mentioned.  Such  is  the  plain  meaning  of  the  statute  in  ques- 
tion. This  makes  it  unnecessary  to  consider  other  questions 
discussed  by  counsel. 

By  the  CoyrL — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Silverman,   Administratrix,  Appellant,   vs.   Fidelity  and 
Casualty  Company  of  New  York,  Respondent. 

February  23— March  14,  1905. 

Appeal:  Effect  of  dismissal:  Direction  for  further  proceedings: 
County  courts. 

1.  In  the  absence  of  statutory  provisions  to  the  contrary  the  dis- 
missal of  an  appeal  removes  the  case  from  the  appeUate  court 
and  places  the  parties  in  the  same  condition  as  they  were  before 
the  appeal  was  taken. 
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2.  Sec.  4037,  Stats.  1898,  does  not  authorize  the  circuit  court,  upon 
dismissing  an  appeal  from  the  county  court,  to  remand  the 
cause  for  further  proceedings  in  accordance  with  the  findings 
of  the  circuit  court,  especially  where  such  proceedings  would 
necessitate  the  vacation  of  the  Judgment  appealed  from. 

Appeal  from  an  order  and  from  a  judgment  of  the  circuit 
court  for  Milwaukee  county:  Oreen  T.  Williams,  Circuit 
Judge.    Reversed.  - 

It  appears  by  the  record  that  one  Edward  Silverman,  de- 
ceased, was  agent  of  the  respondent  company  at  Milwau- 
kee during  his  lifetime,  and  that  he  died  insolvent  March  31, 
1901,  owing  the  respondent,  for  premiums  theretofore  col- 
lected by  him,  $1,076.95 ;  that  on  Saturday,  March  30,  1901, 
he  gave  to  the  respondent's  general  agent  his  check  on  the 
First  National  Bank,  Milwaukee,  for  this  sum,  and  that  he 
had  on  deposit  in  said  bank  at  that  time  a  larger  amount  than 
the  amount  of  the  check,  but  that  the  check  was  not  presented 
until  Monday,  April  1st,  when  payment  thereof  was  refused 
on  account  of  the  drawer's  death;  that  subsequently  the  ap- 
pellant, who  had  been  appointed  adi^iinistratrix  of  the  estate 
of  the  deceased,  drew  out  all  of  the  moneys  in  the  bank,  and 
also  collected  premiums  upon  policies  which  had  been  solicited 
by  the  deceased  and  issued  by  the  respondent,  and  that  of  the 
sum  so  collected  by  her  $381.42  was  owing  to  the  respondent; 
that  the  respondent  presented  a  written  claim  to  the  county 
court,  charging  that  these  sums  in  the  hands  of  the  adminis- 
tratrix were  trust  funds  and  praying  that  the  same  be  turned 
over  by  the  respondent  to  it ;  that  this  claim  was  tried  in  the 
county  court  upon  a  stipulated  statement  of  facts,  and  that 
court  held  that  the  sums  were  not  trust  funds,  and  rendered 
judgment  in  favor  of  the  respondent  against  the  estate  for 
said  sums  as  general  claims  against  the  estate. 

From  this  judgment  the  respondent  appealed  to  the  circuit 
court,  and  the  case  was  tried  in  that  court  without  a  jury, 
upon  oral  testimony,  but  no  bill  of  exceptions  has  been  set- 
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tied.  The  circuit  court,  after  finding  the  facta  in  the  case, 
concluded  that  the  amounts  aforesaid  in  the  hands  of  the  ad- 
ministratrix were  trust  funds  and  belonged  to  the  respondent ; 
that  the  county  court  had  no  jurisdiction  to  order  the  ad- 
ministratrix to  turn  over  the  said  trust  funds,  and  that  the* 
circuit  court  upon  appeal  obtained  no  jurisdiction  to  make 
such  an  order;  that  the  county  court  had  no  jurisdiction  to 
allow  said  sums  as  general  claims ;  and  hence  that  the  appeal 
should  be  dismissed  and  the  case  remanded  to  the  county 
court  for  further  proceedings  in  accordance  with  the  findings. 
Judgment  to  this  effect  was  rendered  by  the  circuit  court,  and 
immediately  thereafter  the  appellant  moved  to  modify  the 
judgment  by  striking  out  that  part  thereof  which  remanded 
the  case  to  the  county  court  for  further  proceedings  in  ac- 
cordance with  the  findings  and  entering  simply  a  judgment 
of  dismissal  with  costs.  This  motion  was  denied,  and  the  ad- 
ministratrix appeals  from  the  order  denying  the  motion  as 
well  as  from  that  part  of  the  judgment  which  remands  the 
cause  to  the  county  court  for  further  proceedings. 

For  the  appellant  there  were  briefs  by  Joseph  B.  Doe,  at- 
torney, and  Iloyt,  Doe,  Umhreit  &  Olwell,  of  counsel,  and 
oral  argument  by  Joseph  B.  Doe. 

For  the  respondent  there  was  a  brief  by  Kronshage  &  Mc- 
Govern,  and  oral  argument  by  Theodore  Kronshage,  Jr. 

WiNSLOW,  J.  The  circuit  court  dismissed  the  appeal  and 
remanded  the  cause  "for  further  proceedings  in  accordance 
with  the  findings."  This  is  practically  a  direction  to  the 
county  court  to  vacate  the  judgment  appealed  from,  for  it  is 
plain  that  no  proceedings  in  accordance  with  the  findings 
could  be  taken  which  did  not  include  the  vacation  of  that 
judgment.  The  sole  question  presented  on  this  appeal  is 
whether  that  part  of  the  judgment  remanding  the  cause  "for 
further  proceedings  in  accordance  with  the  findings"  can  be 
sustained.     This  question  must  be  answered  in  the  negative. 
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both  on  reason  and  antlibrity.  There  can  be  no  doubt  that, 
in  the  absence,  at  least,  of  statutory  provisions  to  the  con- 
trary, the  dismissal  of  an  appeal  removes  the  case  from  the 
appellate  court  and  places  the  parties  in  the  same  condition 
,as  they  were  before  the  appeal  was  taken.  Falvey  v.  O'Brien, 
17  Wis.  188 ;  Elliott,  Appellate  Procedure,  §  535.  Sec.  4037, 
Stats.  1898,  regulating  and  prescribing  the  relief  to  be  ad- 
ministered by  the  appellate  court  in  case  of  an  appeal  from 
the  county  court,  does  not  affect  the  question  here  presented. 
It  will  not  be  necessary  to  do  more  in  this  court  than  to  reverse 
the  order  denying  the  motion  and  also  to  reverse  the  part  of 
the  judgment  appealed  from.  This  will  leave  the  judgment 
below  simply  a  judgment  of  dismissal. 

By  the  Court. — The  order  appealed  from  and  that  part  of 
the  judgment  appealed  from  are  reversed. 


Stoltman,  Plaintiff  in  error,  vs.  The  Town  of  Lake,  De- 
fendant in  error. 

February  23—March  U,  1905, 

Justices*  courts  in  Milwaukee  county:  Jurisdiction:  YioJation  of  mu- 
nicipal ordinances:  Orders  of  l>oard  of  health:  "Fines:**  Appeah 

1.  The  Jurisdiction   which,  by  sec.   5,  ch.   218,  Laws  of  1899,  as 

amended  by  sec.  1,  ch.  70,  Laws  of  1901,  and  by  ch.  388,  Laws 
of  1903,  is  preserved  to  justices  of  the  peace  in  Milwaukee 
county  outside  of  the  city  of  Milwaukee  as  to  violations  of 
ordinances  of  their  respective  municipalities,  extends  only  to 
those  violations  for  which  the  prosecution  is  to  be  by  civil  ac- 
tion in  the  name  of  the  municipality,  under  sec.  3294,  Stats. 
1898;  and  offenses  which  are  misdemeanors  as  defined  in  said 
sec.  3294,  punishable  by  fine  or  imprisonment  or  both  in  an 
action  in  the  name  of  the  state,  are  not  within  such  jurisdic- 
tion. 

2.  Thus,  the  violation  of  an  ordinance  or  regulation  of  the  board 

of  health  of  a  town  in  Milwaukee  county,   punishable  only 
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under  sec.  4608,  Stats.  1898,  by  Imprisonment  or  by  fine,  is  not 
within  the  jurisdiction  of  a  Justice  of  the  peace  of  such  town. 

3.  The  word  "fine,"  as  used  in  sec  3294,  Stats.  1898,  does  not  in- 

clude those  forfeitures,  sometimes  called  fines,  imposed  by  mu- 
nicipal corporations  ^or  violating  their  ordinances. 

4.  An  appeal  from  the  Judgment  of  a  Justice  of  the  peace  who  had 

no  jurisdiction  of  the  subject  matter  confers  no  Jurisdiction 
upon  the  appellate  court,  and  it  should  dismiss  the  case. 

Ebrok  to  review  a  judgment  of  the  municipal  court  for 
Milwaukee  county:  A.  C.  Bbazee,  Judge.    Reversed. 

Plaintiff  in  error  was  convicted  of  having  violated  an  ordi- 
nance or  resolution  of  the  board  of  health  of  the  town  of  Lake 
prohibiting  the  bringing  of  any  garbage,  offal,  night  soil, 
refuse,  dead  dogs,  dead  horses,  or  the  dead  carcasses  of  other 
animals,  except  as  may  be  designated  for  human  food,  for 
the  purposes  of  burying,  deposit,  disposal,  consumption,  or 
any  other  purpose,  into  the  town  of  Lake,  and  providing  that 
any  violation  thereof  should  be  punishable  under  sec.  4608, 
Stats.  1898.  The  proceedings  at  first  were  before  a  justice 
of  the  peace  of  the  town  of  Lake  in  Milwaukee  county,  Wis- 
consin. 

The  judgment  of  the  justice  was  appealed  to  the  munici- 
pal court  for  Milwaukee  county.  Upon  the  hearing  there  it 
was  shown  that  the  board  of  health  of  the  town  of  Lake  in 
form  adopted  the  regulation  alleged  to  have  been  violated, 
pursuant  to  sec.  14H,  Stats.  1898.  It  was  further  shown  that 
plaintiff  in  error  violated  said  regulation.  Thereupon  he  was 
in  due  form  convicted,  and  upon  such  conviction  was  sen- 
tenced to  pay  a  fine  of  $5  and  costs,  and  in  default  thereof 
to  be  imprisoned  in  the  house  of  correction  not  exceeding 
thirty  days.  The  sentence  was  imposed  under  sec.  4608, 
Stats.  1898. 

For  the  plaintiff  in  error  the  cause  was  submitted  on  the 
brief  of  J.  M.  Clarke. 

For  the  defendant  in  error  there  was  a  brief  by  Boden  <£- 
£cu8cher,  and  oral  ar^cument  by  F.  X.  Boden. 
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.Maeshall,  J.  Whether  the  health  regulation  plaintiff  in 
error  was  convicted  of  having  violated  is  valid  under  the  rules 
laid  doAvn  in  Staie  ex  rel  Adams  v.  Burdge,  95  Wis.  390,  70 
N.  W.  347,  we  need  not  determine, '  since  there  is  another 
question  involved  in  the  appeal,  the  proper  solution  of  which, 
it  seems,  is  fatal  to  the  judgment  of  the  municipal  court. 

It  is  conceded,  as  the  fact  is,  that  unless  the  regulation  is 
an  ordinance  within  the  meaning  of  ch.  388,  Laws  of  1903, 
the  justice  usurped  authority  in  exercising  jurisdiction  in  this 
matter.  By  sec.  5,  ch.  218,  Laws  of  1899,  the  jurisdiction  of 
a  justice  of  the  peace  of  Milwaukee  county  to  try  and  deter- 
mine criminal  actions  was  taken  away  and  vested  in  the  dis- 
trict court.    This  is  the  language  in  that  regard : 

"Said  district  court  shall  have  exclusive  jurisdiction  .  .  • 
to  hear,  try  and  determine  all  charges  or  offenses  arising 
within  said  county  of  Milwaukee,  the  punishment  whereof 
does  not  exceed  one  year's  imprisonment  in  the  state  prison 
or  county  jail  or  a  line  of  five  himdred  dollars,  or  both  such 
fine  and  imprisonment;  to  hear,  try  and  determine  all  charges 
for  misdemeanors  arising  within  said  county,  otherwise  tri- 
able before  a  justice  of  the  peace." 

By  sec.  1,  ch.  70,  Laws  of  1901,  and  ch.  388,  Laws  of  1903, 
that  was  amended  by  adding  these  words : 

"Nothing  herein  contained  shall  be  construed  to  deprive 
any  justice  of  the  peace  of  any  town,  or  any  city  or  village 
justice  in  any  incorporated  city  or  village  in  Milwaukee 
'  county,  except  only  the  city  of  Milwaukee,  of  jurisdiction  to 
hear,  try  and  determine  complaints  for  the  violation  of  any 
ordinance  of  any  such  town,  city  or  village." 

Thus  it  may  be  seen  that  the  jurisdiction  of  a  justice  of  the 
peace  of  Milwaukee  county,  outside  of  the  city  of  Milwaukee, 
was  by  legislative  construction  made  certain  as  to  violations 
of  municipal  ordinances  of  his  town,  city,  or  village,  and  the 
exclusive  trial  jurisdiction  of  the  district  court  was  likewise 
made  clear  as  to  criminal  offenses  committed  in  said  county, 
punisliable  by  imprisonment  in  the  state  prison  or  county  jail. 
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not  exceeding  one  year,  or  by  a  fine  not  exceeding  $500,  or 
by  both  Buch  fine  and  imprisonment. 

It  seems  plain  from  this  that  the  purpose  of  the  legislature 
was  to  vest  in  the  district  court  exclusive  jurisdiction  as  to  all 
crimes  and  misdemeanors,  so  called,  required  to  be  prosecuted 
by  action  in  the  name  of  the  state,  and  to  preserve  to  justices 
in  Milwaukee  county,  outside  of  the  city  of  Milwaukee,  trial 
jurisdiction  as  to  mere  violations  of  ordinances  in  their  re- 
spective municipalities,  which  by  statute  are  to  be  prosecuted 
as  civil  actions  in  the  names  of  such  municipalities  under 
sec  3294,  Stats.  1898,  which  provides  that: 

"In  all  cases,  not  otherwise  specially  provided  for  by  law, 
where  a  forfeiture  shall  be  incurred  by  any  person  and  the 
act  or  omission  for  which  the  same  is  imposed  shall  not  also 
be  a  misdemeanor,  such  forfeiture  may  be  sued  for  and  recov- 
ered in  a  civil  action.  When  such  act  or  omission  is  punish- 
able by  fine  and  imprisonment  or  by  fine  or  imprisonment  or 
is  specially  declared  by  law  to  be  a  misdemeanor  it  shall  be 
deemed  a  misdemeanor  within  the  meaning  of  this  chapter. 
The  word  forfeiture,  as  used  in  this  chapter,  shall  include  any 
penalty,  in  money  or  goods,  other  than  a  fine." 

Thus  it  will  be  seen  that  every  offense  punishable  by  fine 
or  imprisonment  or  both  is,  at  least,  a  misdemeanor,  which 
concerns  the  state  at  large,  not  specially  any  municipality.. 
It  is  not  one  of  those  mere  local  regulations,  punishable  gen- 
erally as  a  mere  liability  to  the  particular  municipality  in 
which  it  occurs  by  a  forfeiture  recoverable  in  a  civil  action. 
The  distinction  between  the  two  classes  of  offenses  was  very 
clearly  pointed  out  in  Oshkosh  v.  Schwartz,  55  Wis.  483,  13 
iJT.  W.  552.  That  case  leaves  no  room  for  doubt  that  an  of- 
fense, punishable  otherwise  than  by  a  mere  forfeiture  recov- 
erable as  a  civil  liability  with  or  without  power  to  enforce  the 
judgment  for  such  recovery  by  confining  the  offender  till  he 
shall  pay  such  judgment,  is  a  misdemeanor  or  something 
worse,  and  is  punishable  by  an  action  in  the  name  of  the  state 
in  the  absence  of  some  special  atthority  to  the  contrary.  The 
Vol.  124  —  30 
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word  "fine"  as  used  in  sec.  3294  is  used  in  the  same  sense  as 
the  same  word  in  sec.  2,  art  X,  of  the  constitution.  It  does 
not  include  those  forfeitures,  sometimes  called  fines,  imposed 
by  municipal  corporations  for  violating  their  ordinances. 

The  regulation  in  question  contains  no  provision  for  a 
penalty  for  its  violation.  It  is  only  punishable,  if  at  all, 
under  sec.  4608,  Stats.  1898.  That  provides  that  "any  person 
who  shall  wilfully  violate,"  etc.,  "any  order  or  regulation  of 
any  board  of  health,  lawfully  made  and  duly  published,  shall 
be  punished  by  imprisonment  in  the  county  jail  not  more  than 
three  months  or  by  a  fine  not  exceeding  one  hundred  dollars." 
Reading  that  in  connection  with  sec.  3294,  it  will  be  seen  that 
such  a  violation  is  a  misdemeanor  punishable  as  other  offenses 
of  that  nature  in  the  name  of  the  state,  and  not  one  of  those 
liabilities  to  a  municipality  which,  by  legislative  construction 
if  that  were  necessarj'-,  was  excepted  out  of  the  grant  of  ex- 
clusive trial  jurisdiction  conferred  upon  the  district  court  of 
Milwaukee  county  as  to  misdemeanors.  The  language  con- 
ferring such  exclusive  jurisdiction  does  not  necessarily,  if  at 
all,  include  violations  of  mere  municipal  by-laws,  denominated 
"ordinances."  Such  violations  are  not  offenses  as  the  term  is 
used  in  criminal  law,  but  liabilities  enforcible  by  civil  ac- 
tions. Manifestly,  it  is  the  latter  which  are  referred  to  in 
the  legislative  construction  of  the  grant  to  the  district  court 
of  Milwaukee  county  of  exclusive  jurisdiction,  not  criminal 
offenses  punishable  by  fine,  strictly  so  called,  or  imprisonment, 
or  both. 

It  follows  from  the  foregoing  that  the  justice  of  the  peace 
was  without  jurisdiction  to  try  the  plaintiff  in  error.  That 
went  to  the  subject  matter,  hence  the  appeal  from  the  judg- 
ment of  the  justice  conferred  no  jurisdiction  on  the  munici- 
pal court,  and  it  should  have  dismissed  the  cause.  Klaise  v. 
State,  27  Wis.  462 ;  BnUer  v.  Wagner,  35  Wis.  54. 

By  the  Court,-^The  judgment  of  the  municipal  court  for 
Milwaukee  county  is  reversed,  and  the  cause  remanded  with 
directions  to  dismiss  the  proceedings. 
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Cobb,  Eespondent,  vs.  Simon,  Appellant 

February  £4— JfarcTt  14,  1905. 

Master  and  servant:  Liability  for  torts  outside  scope  of  employment. 

Where  a  floor  walker  in  a  store  knew  that  a  customer  had  not 
stolen  goods,  but  falsely  or  by  a  trick  made  it  appear  that  she 
had,  and  imprisoned  and  assaulted  her  in  order  to  extort  money 
from  her,  his  employer  is  not  liable  for  such  acts,  they  being 
wholly  outside  the  scope  of  the  employment 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Lawrence  W.  Hai^set,  Circuit  Judge.  Re- 
versed. 

This  record  presents  a  third  trial  of  the  same  case  consid- 
ered under  the  same  title  in  119  Wis,  597,  97  N.  W.  276, 
where  the  facts  are  suflSciently  set  forth.  Upon  the  trial  now 
under  consideration  there  was  complete  and  positive  evidence 
by  the  plaintiff  that  she  did  not  steal  a  bolt  of  lace  and  did 
not  have  any  upon  her  person ;  also  that,  after  leaving  for  the 
last  time  the  lace  counter,  the  floor  walker,  Saxe,  had  fitted 
onto  her  a  corset,  thus  involving  the  lifting  of  her  arms  and 
his  knowledge  of  the  impossibility  of  her  having  hidden  out- 
side of  her  clothing  any  such  parcel.  The  jury  returned  the 
same  verdict  as  before,  except  that  they  assessed  compensatory 
damages  at  $2,000  and  punitory  damages  at  $500.  Defend- 
ant moved  to  reverse  the  answer  to  the  third  question  finding 
that  the  acts  of  Saxe  were  done  within  the  scope  of  his  em- 
ployment. Judgment  was  entered  upon  the  verdict,  from 
which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Kronshage  £  Mc- 
Govem,  attorneys,  and  Oscar  M.  Fritz,  of  counsel,  and  oral 
argument  by  Theodore  Kronshagej  Jr. 

For  the  respondent  there  was  a  brief  by  D.  T.  Phalen,  at- 
torney, and  Simon  Gillen  and  E.  A.  Kehr,  of  counsel,  and 
oral  argument  by  Mr.  Oillen. 
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Dodge,  J.  Upon  the  former  trial  it  was  declared  that  "if 
the  servant  knew  no  merchandise  had  been  stolen,  but  falsely 
or  by  a  trick  made  it  appear  that  the  plaintiff  had  the  lace 
under  her  arm,  and  imprisoned  and  assaulted  her  in  order  to 
extort  money  from  her,  the  defendant  would  not  be  liable  for 
any  of  his  acts,  because  Saxe  had  stepped  aside  from  his  em- 
ployment to  commit  a  tort  for  his  own  purposes  and  ends." 
It  was  further  concluded  that,  because  there  was  no  positive 
statement  from  plaintiff  or  her  daughter  that  the  former  had 
not  taken  and  did  not  have  upon  her  person  the  bolt  of  lace 
produced  by  Saxe,  the  jury  might  have  inferred  that  she  did 
have  it,  and  that  Saxe  might  have  so  believed,  and  therefore 
was  not  perpetrating  a  fraudulent  tort  for  his  own  purpose, 
but  was  seeking  to  promote  his  employer's  interests.  The 
views  then  expressed  are  entirely  conclusive  of  the  present 
appeal,  for  it  does  now  appear  by  the  testimony  of  both  plaint- 
iff and  her  daughter  that  no  such  bolt  of  lace  as  that  pre- 
tended to  have  been  taken  from  her  by  Saxe  was  upon  plaint- 
iff's person ;  also  that  she  had  been  subjected  to  such  an  ex- 
periment by  Saxe,  in  fitting  a  corset  upon  her,  that  he  mu?^t 
liave  knoAvn  that  she  had  nothing  of  the  sort  in  her  possession. 
This  evidence  is  wholly  undisputed,  and  supplies  the  certainty 
as  to  Saxe's  motive  in  the  transaction  which  was  lacking  on 
the  former  trial.  In  deference  to  what  we  then  declared,  we 
must  now  hold  that  the  evidence  conclusively  established  that 
Saxe  was  acting  wholly  outside  the  scope  of  his  employment. 
The  court,  upon  the  motion  of  the  defendant,  should  have 
changed  the  answer  to  the  third  question  from  "Yes"  to  "No." 
Upon  such  answer  to  the  third  question  no  judgment  could 
result  save  one  in  favor  of  the  defendant. 

By  the  Court — Judgment  reversed,  and  cause  remanded 
with  directions  to  grant  defendant's  motion  to  change  from 
"Yes"  to  "No"  the  answer  to  the  third  question  of  the  special 
verdict,  and,  upon  the  verdict  so  changed,  to  render  judgment 
in  favor  of  the  defendant. 
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Gbeek-Amebioan  Sponge  Oompant,  Respondent,  vs.  Rioh- 
AKDSON  Dbuo  Company,  Appellant 

February.  2^— March  H,  1905. 

Interstate  commerce:  Bale  of  goods  in  original  package:  Sliipment 
for  inspection:  Right  of  foreign  corporation  not  authorized  to 
do  "bVrSiness  in  this  state. 

1.  Interstate  commerce  conducted  by  corporations  organized  within 
different  states  stands  upon  the  same  footing  under  the  federal 
constitution  as  interstate  commerce  conducted  by  individuals. 

2. 'A  contract  for  the  sale  of  a  lawful  article  of  commerce  in  its 
original  package  while  it  was  an  article  of  interstate  commerce 
is  not  goyemed  by  sec.  1770&,  Stats.  1898,  prescribing  conditions 
upon  which  foreign  corporations  may  transact  business  in  this 
state  and  depriving  them  in  certain  cases  of  the  right  to  re- 
cover upon  contracts  made  before  compliance  with  its  provis- 
ions. 

3.  By  the  terms  of  an  agreement  for  the  sale  of  a  bale  of  sponges 
by  plaintiff,  a  foreign  corporation,  to  defendant,  a  domestic  cor- 
poration, two  bales  were  to  be  shipped  from  Chicago  to  Mil- 
waukee for  inspection  and  defendant  was  to  have  the  right  to 
choose  one  or  to  reject  both.  The  bales  were  shipped  accord- 
ingly, with  other  goods,  to  plaintiff's  agent  in  Milwaukee,  who 
at  defendant's  request  opened  the  bales  and  examined  their 
contents  and  then,  after  refastening  them  as  they  were  before, 
delivered  one  to  defendant  Held,  that  the  goods  delivered  had 
not  lost  their  character  as  articles  of  interstate  commerce,  and 
that  the  right  of  plaintiff  to  enforce  payment  therefor  was  not 
affected  by  sec.  17705,  Stats.  1898. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Lubwio,  Judge.    Affirmed. 

This  is  an  action  to  recover  the  amount  due  for  goods  and 
merchandise  which  plaintiff  claims  to  have  sold  defendant  in 
the  month  of  June,  1903.  The  cause  was  tried  by  the  court 
without  a  jury.  From  the  facts  found  by  the  court  it  appears : 
The  plaintiff  was  at  the  time  of  the  transactions  in  controversy 
a  foreign  corporation  organized  and  existing  under  the  laws 
of  the  state  of  Illinois,  and  was  engaged  in  the  business  of 
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buying  and  selling  sponges  at  the  city  of  Chicago.  It  has  not 
filed  its  articles  of  association  with  the  secretary  of  state  of 
Wisconsin,  as  required,  by  sec.  17706,  Stats.  1898,  and  the 
acts  amendatory  thereof.  Defendant  is  a  corporation  organ- 
ized under  the  laws  of  this  state,  engaged  in  the  drug  business 
at  the  city  of  Milwaukee,  Wisconsin. 

As  to  the  sale  of  sponges  in  question,  the  following  negotia- 
tions and  dealings  took  place:  E.  L.  Leser,  residing  at  Mil- 
waukee, as  plaintiff's  traveling  salesman  for  this  and  other 
territory,  negotiated  with  defendant's  representative  in  the 
early  part  of  June,  1903,  to  sell  it  some  goods.  Defendant 
informed  him,  through  its  president,  that  it  wished  to  pur- 
chase a  bale  of  a  certain  kind  and  quality  of  sponges,  which 
were  offered  at  the  regular  market  price.  It  was  arranged 
between  the  parties  that  plaintiff  should  select  from  its  stock 
at  Chicago  a  couple  of  bales  of  the  specified  goods  and  ship 
them  to  Milwaukee  for  defendant's  inspection,  and  defendant 
was  to  have  the  privilege  of  accepting  one  and  of  rejecting  one 
or  both  of  them.  Plaintiff's  agent  then  issued  in  his  own 
name  a  written  order  on  plaintiff,  at  Chicago,  for  the  two 
bales  of  sponges,  with  instructions  not  to  ship,  but  to  hold 
them  for  his  inspection.  About  June  24th  thereafter,  plaint- 
iff, under  this  order,  shipped  two  bales  of  these  goods,  with 
other  goods,  to  Milwaukee,  Wisconsin.  These  goods  were  con- 
signed to  plaintiff's  traveling  salesman,  by  whom  they  were 
received  and  placed  in  the  "Plankinton  Hotel  for  defendant's 
inspection  in  the  bales.  When  defendant's  officers  were  re- 
quested to  inspect  them  at  the  hotel,  they  informed  plaintiff's 
agent  who  had  them  in  charge  of  their  inability  to  do  so,  and 
requested  him  to  select  and  send  the  bale  of  best  value  to  its  ^ 
place  of  business  for  examination ;  if  suitable  it  would  keep 
it,  and  if  not  it  would  send  it  back.  Thereupon  plaintiff's 
agent  opened  the  bales  at  the  hotel,  examined  the  goods,  then 
put  back  what  he  had  taken  out  and  closed  the  bales  as  they 
were  before,  and  delivered  the  one  selected  by  him  to  defend- 
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ant  He  then  made  out  and  transmitted  to  plaintifE  another 
order  for  the  goods  so  delivered.  The  goods  were  received 
by  defendant,  the  bale  opened  and  examined  by  soaking  out 
one  or  two  of  the  sponges,  and  apparently  found  to  be  all 
right 

Defendant  at  about  this  time  received  a  bill  or  invoice  from 
plaintiff,  dated  June  24,  1903,  specifying  the  sale  and  deliv- 
ery of  the  goods  through  its  agent  (naming  him),  also  the 
kind,  quality,  and  price  of  the  goods,  and  the  amount  due 
therefor,  with  the  statement :  "All  claims  must  be  made  within 
three  days  after  receipt  of  goods."  Plaintiff  requested  pay- 
ment of  the  account,  and,  upon  failure  of  payment,  on  August 
12,  1903,  drew  on  defendant  through  the  bank  for  the  amount 
by  a  draft,  which  was  returned  unpaid.  Upon  further  request 
for  payment,  defendant,  without  further  communication  with 
plaintiff,  neglected  to  do  so,  but  on  October  30,  1903,  re- 
shipped  the  bale  of  the  unsold  goods  to  plaintiff,  and  mailed 
it  a  statement  giving  the  invoice  of  the  goods  as  originally 
delivered  by  plaintiff  to  defendant,  deducting  therefrom  the 
amount  sold,  which  was  the  balance  due  plaintiff.  Plaintiff 
refused  to  accept  this  reshipment  and  return  of  the  property. 

The  court  made  the  following  specific  findings :  "That  the 
size  and  quality  of  sponges  can  be  ascertained  by  inspec- 
tion after  soaking  them  out,  and  defendant  could  and  did  as- 
certain the  size  and  quality  of  the  sponges  by  an  inspection 
after  opening  the  bale  and  soaking  one  or  two  of  them  out ;" 
also,  "that  plaintiff  made  no  warranty  nor  representation  re- 
specting the  goods,  other  than  is  contained  in  these  findings." 
The  court  concluded,  as  matter  of  law:  (1)  That  the  trans- 
action amounted  to  a  sale  of  the  goods  to  defendant  in  the  orig- 
inal package  as  shipped  into  the  state;  (2)  that  the  goods, 
when  so  sold,  were  not  mingled  with,  nor  had  they  become  a 
part  of,  the  mass  of  property  within  this  state;  (3)  that  the 
plaintiff,  up  to  the  time  it  delivered  the  goods  to  defendant, 
was  engaged  in  interstate  commerce,  and  that  plaintiff  there- 
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fore  had  the  right  to  make  this  sale  as  an  incident  to  this 
transaction;  (4)  that  in  making  this  contract  it  did  not  vio- 
late sec.  17706^  Stats.  1898,  and  amendments  thereof,  because 
the  transaction  is  exempt  from  the  provisions  of  this  section, 
as  one  pertaining  to  interstate  commerce;  (5)  that  plaintiff 
was  entitled  to  judgment  for  the  amount  claimed  under  the 
sale. 

This  is  an  appeal  from  the  judgment. 

For  the  appellant  there  was  a  brief  by  Edgar  L.  Wood,  and 
oral  argument  by  L.  R.  Warden. 

C,  r.  Hichox,  for  the  respondent 

SiEBECKER,  J.  The  appellant  ui^s  exceptions  to  the 
court's  finding  to  the  effect  that  the  bales  of  goods  were  in  the 
custody  of  plaintiff's  agent  at  the  hotel  in  Milwaukee  for  the 
purpose  only  of  giving  defendant  an  opportunity  to  inspect 
them,  to  determine  whether  they  were  to  be  accepted  or  re- 
jected by  it  under  the  contract  of  sale,  and  the  further  finding 
that  the  bale  of  goods,  when  delivered  to  defendant,  was  in 
the  original  package  as  transported  from  Chicago  to  Milwau- 
kee. The  findings  are  excepted  to  upon  the  ground  that  they 
are  inferences  of  fact  not  justifiable  from  the  evidence  ad- 
duced. Plaintiff's  agent,  Mr.  Leser,  is  the  only  witness  tes- 
tifying on  this  subject.  His  evidence  is  that  the  two  bales  of 
goods,  consigned  in  his  name,  were  shipped  to  Milwaukee  by 
plaintiff  for  the  purpose  of  affording  defendant  the  opportu- 
nity of  inspecting  them  under  the  terms  of  the  agreement 
theretofore  made  between  the  parties ;  that  he  received  the  two 
bales,  with  other  goods,  at  Milwaukee,  and  transferred  them  to 
a  hotel  for  the  purpose  of  having  them  inspected  by  their  cus- 
tomers for  acceptance  or  rejection;  and  that  if  accepted  he 
would  deliver  them  to  the  purchasers ;  if  rejected,  they  would 
be  returned  to  the  plaintiff  at  Chicago.  It  appears  that  defend- 
ant's officers  were  unable  to  make  the  inspection,  but  directed 
plaintiff's  agent  to  select  the  bale  of  best  value  of  the  two  sent 
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for  their  inspection,  deliver  it  at  their  place  of  business,  and  if 
it  was  satisfactory  it  would  be  retained;  otherwise  it  would 
be  returned.  The  evidence  on  this  point  of  the  transaction 
is  that  the  agent  cut  the  cords  fastening  the  bales,  for  the  pur- 
pose of  examining  the  contents,  which  he  did  by  taking  out 
flome  sponges.  He  then  put  back  all  he  had  so  taken  out,  re- 
fastened  the  bales  as  they  were  before  opening  them,  a^id 
then  selected  the  bale  in  question  for  defendant  and  delivered 
it  at  their  place  of  business.  This  evidence  clearly  supports 
the  finding  of  the  trial  court  on  this  issue.  It  is  to  the  effect 
that  the  sponges  were  shipt)ed  to  Milwaukee  in  bales  for  the 
purpose  of  inspection  by  defendant,  and  that  they  were  de- 
livered and  transferred  to  defendant  in  the  original  package 
as  transported  from  Chicago  to  Milwaukee.  We  find  no  ten- 
able grounds  for  the  exceptions  urged  to  these  points. 

It  is  further  argued,  upon  the  facts  as  found  by  the  court, 
that  these  goods  at  the  time  of  their  delivery  to  defendant  had 
lost  their  character  as  an  article  of  interstate  commerce  by  be- 
coming mingled  with  and  incorporated  into  the  mass  of  prop- 
erty in  this  state.  To  sustain  this  contention  it  must  appear 
that  at  some  time  after  the  goods  arrived  At  Milwaukee  and  be- 
fore they  were  delivered  to  defendant  they  were  so  dealt  with 
as  to  exclude  the  inference  that  plaintiff  held  them  for  the 
purpose  of  consummating  the  transaction  under  the  terms  of 
the  sale,  and  that  this  was  part  of  the  process  of  importing 
them  from  Chicago.  It  is  apparent  that  the  arrangement 
made  between  the  parties  at  the  first  interview  between  plaint- 
iff^s  agent  and  defendant's  officer  amounts  to  an  agreement  for 
a  purchase  and  sale  of  a  bale  of  sponges,  subject  to  the  con- 
dition that  defendant,  after  inspecting  the  goods  offered  under 
the  agreement,  might  reject  them  if  not  satisfactory.  \Miat- 
ever  was  done  with  the  goods  at  Milwaukee  before  their  act- 
ual delivery  was  necessary  for  the  purpose  of  completing  the 
transfer  under  the  conditions  of  the  agreement  of  sale,  pur- 
suant to  which  they  were  shipped.     The  opening  of  the  bales 
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SO  as  to  permit  an  inspection  of  their  contents  for  the  pur- 
poses declared  can  in  no  sense  be  construed  a  dealing  with 
them  as  merchandise  in  the  market,  whereby  they  were  taken 
out  of  the  process  of  transportation  and  thus  became  a  part 
of  the  mass  of  property  in  the  state.  These  acts  were  proper 
steps  in  the  delivery  of  the  property  to  the  purchaser  and 
therefore  essential  to  the  performance  of  the  contract.  The 
reasonable  inference  from  these  events  is  that  the  property 
was  in  no  way  diverted  from  the  original  purpose  of  the  ship- 
ment, namely,  to  fulfil  the  agreement  of  the  parties. 

The  question  presented  is,  Does  the  transaction  come  within 
the  protection  of  the  federal  constitution  regarding  interstate 
commerce  ?  The  fact  that  this  transaction  is  one  wherein  the 
parties  are  corporations  organized  within  different  states  can 
in  no  way  affect  the  question,  since  the  same  protection  is  ex- 
tended to  commerce  conducted  by  corporations  as  that  by  ii\.di- 
viduals.  As  stated  in  Paul  v.  Virginiaj  8  Wall.  168,  at  the 
time  this  power  was  conferred  upon  Congress  a  large  part 
of  the  world's  commerce  was  carried  on  by  well-known  and 
noted  corporations,  and  "this  state  of  facts  forbids  the  sup- 
position that  it  was  intended,  in  the  grant  of  power  to  Con- 
gress, to  exclude  from  its  control  the  commerce  of  corpora- 
tions. The  language  of  the  grant  makes  no  reference  to  the 
instrumentalities  by  which  commerce  may  be  carried  on.  It 
is  general,  and  includes  alike  commerce  by  individuals,  part- 
nerships, associations,  and  corporations."  The  facts  before 
us  show  a  course  of  dealing  wherein  a  foreign  corporation, 
as  a  dealer,  has  undertaken  to  enforce  payment  for  goods 
which  were  transported  to  this  state,  delivered,  and  accepted 
by  a  purchaser,  under  an  agreement,  made  in  this  state,  pro- 
viding that  when  the  goods  were  delivered  to  the  purchaser 
they  might  be  rejected  if  not  satisfactory.  It  is  unquestioned 
in  this  case  that  respondent  was  engaged  in  interstate  com- 
merce -while  transporting  the  goods  from  Chicago,  Illinois, 
to  Milwaukee,  Wisconsin ;  but  it  is  urged  that  subsequent  to 
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their  arrival  in  Milwaukee  and  before  their  delivery  to  de- 
fendant they  ceased  to  be  an  article  of  interstate  commerce 
coming  under  the  commerce  clause  of  the  federal  constitution, 
and  therefore  the  provisions  of  sec.  17706,  Stats.  1898,  ap- 
plied to  the  transaction  had  concerning  them  in  Milwaukee, 
which  resulted  in  a  consummation  of  the  sale,  and  that  this 
renders  the  contract  of  sale  nonenforcible  by  the  plaintiff. 

The  extent  of  the  power  delegated  to  Congress  to  regulate 
commerce  between  the  states,  and  to  what  extent  transactions 
are  deemed  to  be  a  step  in  such  commerce,  have  been  repeat- 
edly considered  by  the  federal  supreme  court.  In  Brown  v. 
Maryland,  12  Wheat.  419,  it  was  declared  that  the  extent  of 
this  power  "is  coextensive  with  the  subject  on  which  it  acts, 
and  cannot  be  stopped  at  the  external  boundary  of  a  state,  but 
must  enter  its  interior,"  and  that  "sale  is  the  object  of  im- 
portation, and  is  an  essential  ingredient  of  that  intercourse  of 
which  the  importation  constitutes  a  part  It  is  as  essential 
an  ingredient,  as  indispensable  to  the  existence  of  the  entire 
thing,  then,  as  importation  itself.  It  must  be  considered  as  a 
component  part  of  the  power  to  regulate  commerce."  In  the 
case  of  Schollenberger  v.  Pennsylva/nia,  171  U.  S.  1,  18  Sup. 
Ct  757,  the  court  reviews  the  decisions  upon  this  subject,  and 
reiterates  its  adhesion  to  the  rules  enunciated  in  Brown  v. 
Maryland  and  many  subsequent  cases,  and  declares  that  "in 
the  absence  of  Congressional  legislation,  therefore,  the  right 
to  import  a  lawful  article  of  commerce  from  one  state  to  an- 
other continues  until  a  sale  in  the  original  package  in  which 
the  article  was  introduced  into  the  state."  Among  additional 
authorities  on  the  subject  are  the  following:  Bobbins  v. 
Shelby  Co,  120  U.  S.  4S9,  7  Sup.  Ct.  592;  Bowman  v.  C.  & 
N.  W.  R.  Co.  125  U.  S.  465,  8  Sup.  Ct.  689,  1062;  Leisy  v. 
Ilardin,  135  U.  S.  100,  10  Sup.  Ct  681 ;  Lyng  v.  Michigan, 
135  U.  S.  161,  10  Sup.  Ct  725 ;  Stockard  v,  Morgan,  185 
U.  S.  27,  22  Sup.  Ct  576 ;  Caldwell  v.  North  Carolina,  187 
U.  S.  622,  23  Sup.  Ct  229 ;  Norfolk  &  TF.  R.  Co.  v.  Sims, 
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191  U.  S.  441,  24  Sup.  Ct.  161;  American  Exp.  Co.  v.  Iowa, 
196  U.  S.  133,  25  Sup.  Ct.  182;  Swift  &  Co.  v.  U.  8.  196 
U.  S.  375,  2S  Sup.  Ct.  276. 

Within  the  rule  of  these  adjudications  it  must  be  held  that 
the  contract  of  sale  sought  to  be  enforced  by  the  respondent 
pertained  to  the  sale  of  a  lawful  article  of  commerce  in  its 
original  package  while  it  was  an  article  of  interstate  com- 
merce. Under  these  circumstances  the  contract  is  exempted 
from  the  provisions  of  sec.  17706,  and  plaintiff  is  not  pre- 
cluded from  enforcing  it,  though,  as  a  foreign  corporation,  it 
has  failed  to  comply  with  the  requirements  of  this  law.  The 
right  of  the  state  to  prescribe  the  conditions  upon  which  for- 
-eign  corporations  may  carry  on  business  within  the  state  is 
undisputed  and  stands  approved  by  the  courts.  When,  how- 
ever, such  regulation  imposes  conditions  which  restrict  them 
in  their  right,  as  foreign  corporations,  to  make  contracts  per- 
taining to  commerce  between  the  states,  then  such  legislation 
is  an  invasion  of  their  constitutional  right,  umder  the  provision 
which  confers  upon  Congress  the  power  to  regulate  such  com- 
merce, and  such  legislation  is  invalid  to  that  extent.  Cooper 
Mfg.  Co.  V.  Ferguson,  113  U.  S.  727,  5  Sup.  Ct.  739 ;  FrUts 
V.  Palmer,  132  U.  S.  282,  10  Sup.  Ct.  93;  Crutcher  v.  Kerir 
tucky,  141  U.  S.  47,  11  Sup.  Ct.  851. 

Those  considerations  dispose  of  the  questions  involved,  and 
lead  to  the  conclusion  that  the  trial  court  properly  awarded 
judgment  in  respondent's  favor. 

By  the  Court. — Judgment  affirmed. 


\ 
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Madleb^  Respondent^  vs.  Pozobski,  Appellant 

February  2^— March  H,  1905. 

Agency  to  sell  land:  Sale  by  aubagent:  Agreement  to  divide  profits r 
Inconsistent  positions :  Evidence, 

1.  Where  plaintiff,  having  authority  to  offer  certain  land  for  sale 

and  to  submit  bids  therefor  to  the  owner,  agreed  with  defend- 
ant that  if  the  latter  should  find  a  purchaser  the  profits  should 
be  equally  divided,  but  no  exclusive  agency  was  transferred  to 
defendant.  It  was  not  Inconsistent  with  such  contract  for  plaint- 
iff to  endeavor  to  make  a  sale  to  defendant's  customer. 

2.  Such  an  agreement  by  plaintiff  was  not  inconsistent  with  his 

duty  to  the  owner  of  the  land,  if  there  was  no  fraud,  deception, 
or  unfair  dealing  in  his  relations  with  such  owner. 

3.  Unfair  dealing  by  defendant  with  the  owner,  in  which  plaintiff 

did  not  participate,  would  not  affect  plaintiff's  right  to  recover 
his  share  of  the  profits  made  by  defendant  on  a  sale  of  the  land. 

4.  Rejection  of  evidence  offered  to  Impeach  immaterial  testimony 

elicited  from  the  opposite  party  on  cross-examination.  Is  not 
a  material  error. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwio,  Judge.    Affirmed. 

Plaintiff  and  defendant  lived  in  Milwaukee,  and  were  en- 
gaged in  buying  and  selling  real  estate.  Eobert  C.  Thielman,. 
who  owned  certain  property  in  Milwaukee,  lived  at  Toma- 
hawk, Wisconsin.  Plaintiff  at  the  time  in  question  was  acting 
as  agent  of  Thielman  for  the  purpose  of  collecting  rents  from 
tliis  property,  with  authority  to  attend  to  necessary  repairs 
and  alterations,  and  with  the  further  understanding  that 
Thielman  desired  to  sell  the  property  and  in  case  plaintiff 
could  obtain  an  offer  tlierefor  it  should  be  submitted  to  Thiel- 
man for  approval.  Pursuant  to  this  understanding  plaintiff 
had  placed  signs  upon  the  property  bearing  the  words  "For 
Sale"  and  his  name  and  address.  He  had  also,  prior  to  July 
15,  1903,  the  time  when  defendant  first  appeared  upon  the 
scsne,'advertised  the  property  for  sale  in  several  newspapers* 
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On  or  about  the  15tli  of  July,  1903,  defendant  went  to 
plaintiff's  office  and  said  he  thought  he  could  help  plaintiff 
sell  the  Thielman  property ;  and  it  was  agreed  verbally  that 
if  defendant  found  a  punchaser  the  profits  would  be  divided 
between  plaintiff  and  defendant  Defendant  at  the  same  time 
asked  permission  to  remove  plaintiff's  signs  from  the  property, 
which  was  granted,  and  the  signs  were  afterwards  removed. 
About  a  week  later  defendant  went  to  plaintiff's  office  and  told 
plaintiff  he  had  sold  the  property  for  $7,500,  and  plaintiff 
said  he  did  not  think  Thielman  would  take  any  such  figure 
as  that  for  it.  Defendant  requested  plaintiff  to  see  Thielman 
in  relation  t6  this  offer,  which  plaintiff  agreed  to  do;  but 
owing  to  Thielman's  absence  and  illness  plaintiff  had  no  com- 
mimication  whatsoever  with  him  for  about  three  weeks,  when 
he  wrote  Thielman,  stating  that  he  thought  he  had  a  pur- 
chaser for  the  property  and  asking  for  the  lowest  figure  he 
would  accept.  The  Same  day  he  received  a  letter  from  Thiel- 
man stating  that  the  property  had  been  sold  to  defendant. 
This  was  the  first  intimation  plaintiff  had  of  the  sale  and  of 
the  fact  that  defendant  had  any  dealings  whatever  direct  with 
Thielman.  On  the  same  day,  August  7,  1903,  plaintiff  wrote 
to  Thielman,  stating:  "I  had  expected  that  you  would  advise 
nie  before  accepting  any  proposition  from  any  one,  but  if  you 
made  a  good  deal  all  well  and  good."  A  few  days  later  Thiel- 
man went  to  plaintiff's  office  in  Milwaukee  with  defendant, 
where  the  deal  was  closed.  As  the  papers  were  about  to  pass, 
plaintiff  called  Thielman's  attention  to  the  fact  that  he  had 
expended  $75  or  $80  for  repairs  upon  plumbing  in  the  prop* 
erty  and  requested  payment.  Defendant  had  the  deed  run  to 
his  wife,  with  $1  consideration;  and  on  the  following  day 
Mrs.  Pozorski  conveyed  the  property  to  one  Warzala,  the  pur- 
cliaser,  for  $1. 

This  action  was  brought  to  recover  $425  and  interest  from 
August  21,  1903 — one  half  of  $850,  profits  alleged  to  have 
been  realized  by  defendant  on  the  sale  to  Warzala.    The  ac- 
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tion  was  tried  before  the  court  and  a  jury,  and  a  verdict  of 
$438.50  found  for  plaintiff.  Motion  for  new  trial  denied, 
judgment  on  the  verdict,  and  appeal. 

J.  C.  Officer,  attorney,  and  Joseph  B.  Doe,  of  counsel,  for 
the  appellant 

For  the  respondent  there  was  a  brief  by  Quarles,  Spence 
i&  Quarles,  and  oral  argument  by  'William  C.  Quarles. 

Kebwin,  J.  1.  It  is  claimed  by  counsel  for  appellant  that 
the  court  erred  in  refusing  to  admit  testimony  as  to  plaintiff's 
attempt  to  get  hold  of  defendant's  customer.  The  contract 
set  up  in  the  complaint  was  that  the  defendant  should  have 
the  right  to  offer  the  property  for  sale  and  make  a  sale  of  the 
same,  and  that  the  profits  should  be  equally  divided,  but  it 
does  not  appear  that  the  exclusive  agency  was  transferred  to 
defendant  The  evidence  offered  tended  to  show  that  plaint- 
iff was  endeavoring  to  make  a  sale,  and  this  was  not  inconsist- 
ent with  his  contract  with  defendant  Therefore  exclusion  of 
such  evidence  was  not  reversible  error.  It  appears  that  evi- 
dence was  offered  by  defendant  for  the  purpose  of  impeaching 
the  testimony  of  plaintiff  and  one  Kern,  who  testified  on  cross- 
examination  to  the  effect  that  they  did  not  solicit  defendant's 
customer.  The  testimony  as  to  whether  or  not  they  did  so 
solicit  being  immaterial,  evidence  to  impeach  it  was  likewise 
immaterial,  and  the  exclusion  of  it  not  prejudicial  error. 

2.  Under  the  second  and  fourth  assignments  of  error,  to  the 
effect  that  the  court  erred  in  denying  defendant's  motions  for 
the  direction  of  a  verdict,  to  change  the  verdict,  and  for  judg- 
ment, and  for  a  new  trial,  and  in  granting  plaintiff's  motion 
for  judgment,  it  is  contended  that  plaintiff  could  not  act  as 
the  agent  of,  and  receive  pay  from,  Thielman  and  defendant ; 
but  it  does  not  appear  that  plaintiff's  relations  with  Thielman 
were  in  any  way  inconsistent  with  his  contract  with  defend- 
ant. Plaintiff  was  endeavoring  to  obtain  a  bid  for  the  prop- 
erty for  Thielman,  and  agreed  with  defendant  that  if  he 
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should  obtain  an  acceptable  offer  plaintiff  would  divide  profits 
\vitb  him  on  the  sale.  There  is  no  evidence  whatever  of  any 
attempt  on  the  part  of  plaintiff  to  take  advantage  of  his  prin- 
cipal, or  conceal  from  him  any  material  fact  concerning  the 
sale.  On  the  contrary,  it  appears  that  he  was  at  all  times  act- 
ing in  the  interest  of  his  principal  in  the  proposed  sale, 
^liether  defendant  was  guilty  of  unfair  dealing  with  Thiol- 
man  can  in  no  manner  affect  plaintiff,  if  he  was  not  a  party 
to  it.  It  not  appearing  that  plaintiff  was  guilty  of  any  fraud, 
deception,  or  unfair  dealing  in  his  relations  with  Thielman^ 
it  is  unnecessary  to  consider  the  effect  of  such  conduct  upon 
the  plaintiff's  right  to  recover. 

3.  Appellant  further  assigns  as  error  that  the  question  of 
fraud  and  deception  on  the  part  of  the  agents  against  their 
principal  was  ignored.  From  the  view  we  have  taken  of  the 
case  it  does  not  appear  to  us  that  there  was  any  question  of 
fraud  to  submit  to  the  jury. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed. 


KuENZLi,  Administrator,  vs.  Burnham,  imp..  Respondent: 

Chase  and  another,  imp.,  Appellants. 

February  2!r— March  U,  1905, 

Appeal:  Reversal:  Mandate  directing  judgment:  Power  of  trial  court. 

Under  sec.  3071»  Stats.  1898»  where  the  supreme  court  reversed  the 
Judgment  of  the  trial  court  and  remanded  the  cause  "with  di- 
rections to  enter  judgment  dismissing  the  complaint/'  the  trial 
court  had  no  power  to  enter  any  different  Judgment  in  the  ac- 
tion, even  though  the  parties  made  no  objection  or  voluntarily 
submitted,  as  prescribed  In  sec.  2788,  a  matter  in  controversy 
arising  out  of  an  order  relative  to  the  rents  and  profits  of  the 
land  in  suit,  made  prior  to  the  Judgment  appealed  from. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Warren  D.  Tarr^vnt,  Circuit  Judge.    Reversed^ 
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This  case  was  here  upon  a  former  appeal.  119  Wis.  509, 
516,  97  N.  W.  176.  That  appeal  was  from  a  judgment  set- 
ting aside  a  deed  of  conveyance  from  the  original  plaintiff, 
Clinton  Burnham  (since  deceased),  to  his  wife,  the  defendant 
Anna  Burnham,  and  canceling  a  mortgage  on  the  property 
described  in  the  deed,  executed  February  6,  1901,  and  the 
mortgage  executed  May  21,  1901.  That  judgment  was  re- 
versed by  this  court,  and  the  cause  was  remanded  with  direc- 
tions to  enter  judgment  dismissing  the  complaint  as  of  Oc- 
tober 21,  1903,  when  the  same  was  submitted,  and  which  was 
before  the  death  of  Clinton  Burnham.  The  action  was  com- 
menced May  27,  1901.  It  now  appears  that  pursuant  to  an 
order  of  the  trial  court  made  July  29,  1901,  the  husband  was 
allowed  to  collect  the  rents  and  profits  of  the  lands  in  contro- 
versy upon  giving  a  bond  in  the  sum  of  $20,000,  executed  by 
himself  as  principal,  and  Clifford  Chase  and  the  Pacific 
Surety  Company  as  sureties,  conditioned  to  account  for  such 
rents  and  profits  and  pay  over  a  certain  amount  thereof  to  the 
wife,  Annxi,  as  therein  prescribed.  After  the  remittitur  from 
this  court  was  filed  in  the  trial  court,  and  on  April  12,  1904, 
an  order  was  made  therein  referring  the  cause  to  a  circuit 
court  commissioner  to  hear,  try,  and  determine  the  amount  of 
such  rents  and  profits  remaining  due  and  unpaid  to  the  widow^ 
Anna,  on  the  bond.  He  found  the  amount  to  be  $945.82, 
which  the  court,  on  motion,  reduced  to  $922.12,  September  13, 
1904.  From  the  judgment  entered  thereon  for  that  amount 
as  damages  and  $108.25  costs  in  favor  of  the  widow,  Anna. 
and  against  the  plaintiff,  as  administrator  of  the  estate  of 
Clinton  Burnham,  deceased,  and  Clifford  Chase  and  the  Pa- 
cific Surety  Compa^iy,  as  such  sureties,  the  sureties  appeal. 

For  the  appellants  there  was  a  brief  by  Quwrles,^S pence  £ 
Quarles,  attorneys,  and  William  C.  Quarles,  of  counsel,  and 
oral  argument  by  William  C.  Quarles. 

For  the  respondent  there  was  a  brief  by  Turner,  Pease  S 
Turner,  and  oral  argument  by  W.  J.  Turner. 
Vol.124— 31 
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Cassoday,  C.  J.  The  liability  of  Clinton  Bumham  to  his 
wife,  Anna,  for  rents  and  profits  was  not  in  issue  nor  adjudi- 
cated on  the  former  appeal ;  much  less  was  the  liability  of  the 
sureties  on  the  bond  mentioned.  After  providing  in  a  general 
way  for  the  mandate  from  this  court,  the  statute  declares  that : 

"In  all  cases  the  supreme  court  shall  remit  its  judgment  or 
decision  to  the  court  from  which  the  appeal  or  writ  of  error 
was  taken,  to  be  enforced  accordingly;  and  if  from  a  judg- 
ment, final  judgment  shall  thereupon  be  entered  in  the  court 
below,  in  accordance  therewith,  except  where  otherwise  or- 
dered.''   Sec.  3071,  Stats.  1898. 

In  strict  accordance  with  that  statute,  this  court,  on  the  for- 
mer appeal,  reversed  the  judgment  of  the  trial  court,  and  re- 
manded the  cause  "with  directions  to  enter  judgment  dismiss- 
ing the  complaint."  Bvmham  v.  Bumham,  119  Wis.  509, 
516,  97  K  W.  176,  179.  Such  being  the  mandate,  it  became 
the  duty  of  the  trial  court,  in  obedience  thereto  and  to  the  stat- 
ute quoted,  to  enter  in  that  court  "final  judgment"  "in  ac- 
cordance" with  such  mandate.  In  fact  it  had  no  power  or  au- 
thority to  enter  any  different  judgment  in  this  action  than 
thus  prescribed.  This  has,  in  effect,  been  repeatedly  declared 
by  this  court.  Patten  P.  Co.  v.  Oreen  Bay  &  M.  0.  Co.  93 
Wis.  283,  291,  66  K  W.  601 ;  Crowns  v.  Forest  L.  Co.  100 
Wis.  654,  76  N.  W.  613 ;  Ban  v.  C,  M.  &  St.  P.  B.  Co.  101 
Wis.  170,  76  N.  W.  329;  Bloor  v.  8mUh,  119  Wis.  163,  96 
K  W.  544. 

Coimsel  seek  to  justify  the  judgment  entered  on  the  ground 
that  no  objection  was  taken  to  the  practice  pursued  nor  the 
proceedings  before  the  referee.  It  may  be  that  the  sureties, 
as  well  as  the  estate  of  the  deceased,  were  willing  to  investi- 
gate as  to  the  true  amoimt  due  to  Anna  on  the  bond,  with  a 
view  to  settlement  without  further  litigation.  Whatever  may 
have  been  the  motive,  it  is  quite  evident  that  there  was  no  vol- 
untary submission  of  the  controversy,  as  prescribed  by  the 
statute.     Sec.  2788,  Stats.  1898.    Even  had  there  been  such 
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submission  it  could  not  have  authorized  judgment  in  this  ac- 
tion contrary  to  the  mandate  of  this  court. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  obey  the 
mandate  of  this  court  on  the  former  appeal,  and  "enter  judg- 
ment dismissing  the  complaint.'' 


Gbakd  Lodob  of  Wisconsin  of  the  Obdee  of  Hbemann's 
Sons  vs.  Lemke,  Appellant,  and  Buekhaedt  and  an- 
other. Respondents. 

February  m— March  H,  1905. 

Life  insurance:  Benefit  assodatUms:  Who  may  he  beneficiaries: 

**BurvivorB.*' 

1.  Tlie  grant  of  power,  in  ch.  101,  Laws  of  1899,  to  any  member  of 

a  benefit  association  to  name  as  bis  beneficiary  any  person  des- 
ignated by  the  laws  of  the  association,  is  a  limitation  upon  the 
right 

2.  Where  the  laws  of  a  benefit  association  limit  beneficiary  rights 

to  "surviYors"  of  the  member,  that  term  does  not  include  one 
who  was  neither  a  relative  of  the  deceased,  nor  a  member  of  his 
household,  nor  connected  with  him  by  marriage. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee coimty :  Lawbence  W.  Halset,  Circuit  Judge.  Affirmed, 

This  is  an  action  of  interpleader,  brought  by  a  fraternal 
benefit  association  against  rival  claimants  of  the  amount  due 
upon  a  benefit  certificate  issued  by  the  association  upon  the 
life  of  one  John  Burkhardt.  The  action  was  tried  by  the  court, 
and  there  is  no  bill  of  exceptions.  The  court  found  that  the 
plaintiff  was  a  fraternal  benefit  corporation  organized  and 
licensed  under  the  laws  of  Wisconsin,  and  that  John  Burk- 
hardt, now  deceased,  became  a  member  thereof  September  29, 
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1888,  and  received  from  it  a  benefit  certificate  in  the  sum  of 
$900,  payable  to  his  wife,  subject  to  a  change  of  beneficiary  by 
written  declaration;  that  John  Burkhardt,  April  22,  1902, 
made  a  valid  change  of  beneficiaries  by  written  declaration, 
and  therein  designated  John  Burkhardt,  Jr,j  and  Anrui  Kris- 
cher,  his  children,  as  beneficiaries;  that  the  constitution,  laws, 
and  regulations  of  the  plaintiff  corporation  provided  that  the 
mortuary  fund  should  be  paid  to  "survivors"  of  a  member. 
(The  provisions  of  plaintiff's  constitution  and  regulations  on 
this  subject  are  fully  set  forth  in  the  findings,  but,  as  they  may 
be  found  substantially  stated  in  the  case  of  Koerts  v.  Orand 
Lodge,  119  Wis.  520,  97  N.  W.  163,  it  is  not  necessary  to  in- 
sert them  here.) 

The  court  further  found  that  February  2, 1903,  John  Burk- 
hardt filed  an  application  for  a  second  change  of  beneficiaries, 
by  which  he  designated  Emilie  Lemke  as  his  sole  beneficiary, 
fully  complying  with  all  the  requirements  of  the  by-laws  upon 
his  part  as  to  the  making  of  the  change ;  that  John  Burkhardt 
died  March  3,  1903,  at  the  age  of  seventy-eight  years,  being 
then  a  member  in  good  standing  of  the  plaintiff  corporation, 
and  that  due  proofs  of  his  death  were  made;  that  Emilie 
Lemke  was  not  related  to  the  deceased  by  aflSnity  or  con- 
sanguinity, but  that  deceased  had  lived  in  her  house  from 
January  2i  to  March  2,  1903,  and  she  had  nursed  and  at- 
tended him,  prepared  his  meals,  and  provided  medical  attend- 
ance, and  made  him  comfortable  until  he  died,  and  by  agree- 
ment with  him  had  paid  the  dues  and  assessments  upon  his 
certificate  while  he  lived  at  her  house,  as  well  as  two  pay- 
ments after  his  death. 

The  court  concluded  upon  these  facts  that  EmUie  Lemke 
was  not  a  survivor,  and  that  her  designation  as  beneficiary 
was  void,  and  that  the  moneys  due  upon  the  certificate  were 
the  property  of  John  Burkhardt,  Jr.,  and  Ann/i  Krischer. 
Judgment  was  rendered  in  accordance  with  these  findings, 
and  Emilie  Lemke  appeals. 
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F.  J.  Waithers  and  John  H.  Paid,  for  the  appellant 
For  the  respondents  there  was  a  brief  by  Lenicheckj  Fair- 
child  &  Boesel,  and  oral  argument  by  F.  T.  Boesel, 

WiNSLOW,  J.  The  plaintiff  is  a  fraternal  beneficiary  cor- 
poration providing  insurance  for  its  members  on  the  assess- 
ment plan,  Neither  the  pleadings  nor  findings  state  the  date 
of  its  incorporation,  but,  as  the  benefit  certificate  in  ques- 
tion -was  issued  in  September,  1888,  it  seems  that  it  must 
have  been  organized  as  an  insurance  corporation  under  that 
clause  of  sec.  1771,  R.  S,  1878,  which  authorizes  the  forma- 
tion of  corporations  "for  the  mutual  support  of  the  members, 
their  families  or  kindred,  in  case  of  sickness,  misfortune,  pov- 
erty or  death,  or  for  contributing  to  the  burial  of  the  dead." 
By  the  fundamental  laws  of  the  corporation  it  confined  the 
payment  of  the  death  benefit  upon  its  certificates  to  the  "sur- 
vivors" of  the  member  whose  life  was  insured.  By  ch.  418, 
Laws  of  1891,  such  corporations,  both  domestic  and  foreign, 
were  regulated  as  to  the  manner  of  their  formation  and  mode 
of  operation,  and  this  act  was  amended  and  recodified  by 
ch.  176,  Laws  of  1895,  which  last-named  act  contained  a  sec- 
tion authorizing  the  insured  member  of  such  a  society  to  name 
as  his  beneficiary  "any  person  having  an  insurable  interest  in 
his  life  or  to  make  his  insurance  payable  to  his  estate."  Sec. 
3,  Id.  This  act  was  substantially  incorporated  into  the  Stat- 
utes of  1898  by  sees.  1955a  to  1955m,  inclusive,  the  section 
last  above  quoted  being  sec.  1955c.  By  ch.  101,  Laws  of  1899, 
sec.  1955c  was  amended  so  that  any  member  was  authorized 
to  name  as  his  beneficiary  "any  person  or  persons  designated 
by  the  laws  of  such  society,  .  ,  .  or,  if  the  laws  thereof  per- 
mit, his  insurance  may  be  made  payable  to  his  estate."  Thus  it 
will  be  readily  seen  that  in  February,  1903,  when  the  deceased 
member  in  question  attempted  to  designate  the  appellant  as 
his  beneficiary,  the  laws  of  the  state  distinctly  provided  that 
the  insured  might  name  as  his  beneficiary  any  person  desig- 
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nated  by  the  laws  of  the  society ;  and  this  clause,  being  a  grant 
of  power,  is  clearly  a  limitation  upon  the  right 

The  main  question  presented,  therefore,  is  whether  the  ap- 
pellant is  included  within  the  term  "survivors,"  to  which  class 
beneficiary  rights  are  limited  by  the  laws  of  the  society.  If 
she  is  not  so  included,  then  there  was  no  power  on  the  part 
of  the  insured,  nor  of  the  corporation  itself,  to  constitute  her 
a  beneficiary.  Groth  v.  Central  Verein,  95  Wis.  140,  70 
N.  W.  80.  She  was  not  a  relative  in  any  way,  but  had  nursed 
and  cared  for  the  insured  for  several  weeks  prior  to  his  death. 

The  question  as  to  who  may  be  legally  considered  a  "sur- 
vivor^'  was  somewhat  considered  in  the  case  of  Koerts  against 
this  same  corporation,  119  Wis.  620,  97  N,  W.  163,  and  the 
conclusion  there  reached  was  that  the  term  does  not  include 
one  who  "was  neither  a  relative  of  the  deceased,  nor  a  mem- 
ber of  his  household,  nor  connected  with  him  by  marriage." 
We  have  seen  no  reason  to  change  that  conclusion  by  reason 
of  any  argument  addressed  to  us  in  the  present  case,  and  we 
conclude,  therefore,  that  the  judgment  in  the  present  case  was 
rightly  rendered. 

By  the  Cotirt. — Judgment  affirmed* 


Kbwney  and  another,  Plaintiffs  in  error,  vs.  Thb  State,  De- 
fendant in  error. 

February  2k— March  14, 1905, 

Manslaughter:  Killing  in  heat  of  passion,  toithout  design,  etc.:  In- 
voluntary killing  while  committing  assault:  Preconcerted  joint 
assault. 

The  evidence  in  this  case  is  held  sufficient  to  sustain  the  convic- 
tion of  the  defendants  of  manslaughter  in  the  third  degree: — 
of  one  under  either  sec.  4364  or  sec.  4355,  Stats.  1898,  and  of 
the  other  under  sec.  4355. 


14J  JANUARY  TERM,  1905.  487 

Eenney  y.  State,  124  Wis.  486. 

Ebbob  to  review  a  judgment  of  the  circuit  court  for  Bay- 
field county :  John  K.  Pabish,  Circuit  Judge.    Affirmed, 

E,  C.  Alvord,  for  the  plaintiffs  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney Oeneral  and  Waiter  D,  Corrigan,  assistant  attorney  gen- 
eral, and  oral  argument  by  Mr.  Corrigan. 

WiNSLOW,  J.  One  Thomas  McCarty  was  shot  and  killed 
on  the  evening  of  the  26th  of  March,  1904,  at  a  saloon  in  the 
town  of  Mason,  Bayfield  county.  The  plaintiffs  in  error 
(hereinafter  called  the  defendairts)  were  charged  with  his 
murder,  and  upon  trial  the  jury  returned  a  verdict  against 
both  defendants  of  manslaughter  in  the  third  degree,  and  the 
case  comes  to  this  court  upon  writ  of  error. 

There  are  no  claims  of  error  in  the  rulings  upon  evidence 
or  in  the  charge  of  the  court,  but  the  broad  claim  is  made  that 
there  was  no  evidence  upon  which  a  verdict  of  manslaughter  in 
the  third  degree  could  be  properly  based,  especially  as  to  the 
defendant  McComb.  There  are  many  facts  which  were  undis- 
puted. It  appears  that  the  defendants  were  employed  in  the 
woods,  and  came  to  the  village  of  Mason  on  the  morning  of 
March  26th  to  attend  a  caucus  held  there  on  that  day,  and  that 
they  were  together  most  of  the  day.  One  Frank  Taylor,  an  ac- 
quaintance of  both  defendants,  was  also  in  town  that  day,  and 
;net  the  defendants  several  times.  There  had  previously  been 
personal  difficulties  between  Kenney  and  Taylor,  and  McGomb 
knew  the  fact  Kenney  procured  a  loaded  revolver  early  in 
the  day,  and  carried  it  with  him,  and  this  fact  McComb  also 
knew.  The  defendants  spent  most  of  the  day  gravitating  from 
saloon  to  saloon,  and  as  evening  approached  they  were  both 
considerably  intoxicated.  Taylor  had  been  pursuing  zealously 
the  same  line  of  conduct  and  with  like  results.  At  about  9 
o'clock  in  the  evening  all  three  went  to  the  saloon  of  one 
Hogan,  which  had  been  closed  for  the  night,  and  woke  up  the 
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bartender,  who  opened  the  door  and  let  them  in,  and  the  busi- 
ness of  the  day  was  resumed  with  renewed  vigor.  At  this 
time  McCarty  was  with  them.  A  row  took  place  between 
Taylor  and  McComb,  in  the  course  of  which  Taylor  slapped 
McCombj  but  the  row  went  no  further,  and  Eenney  and  Mo- 
Comb  left  the  saloon  for  a  time,  but  soon  returned.  After 
their  return  there  was  more  drinking,  when  the  row  which 
terminated  McCarty^s  life  started.  As  to  this  row  the  ac- 
counts of  the  witnesses  materially  differ.  According  to  the 
stories  of  Taylor  and  the  bartender,  Scott,  McComb  began  to 
abuse  or  "pick  on"  Taylor,  who  resented  it  and  started  to 
punish  McComh.  While  Taylor  was  engaged  in  this,  Kenney 
pulled  out  his  revolver  and  leveled  it  at  Taylor  and  threatened 
to  shoot  him.  Tayior  attempted  to  knock  the  revolver  to  one 
gide,  and  as  he  did  so  it  went  off,  the  shot  entering  the  brain 
of  McCarty  and  inflicting  a  fatal  wound.  According  to  Kefir 
ney's  story,  Taylor  attacked  McComb  and  struck  and  kicked 
him,  and  he  (Kenney)  told  the  bartender  to  stop  the  row, 
when  Taylor  turned  and  attacked  him  (Ken/ney)  and  knocked 
him  doAvn,  whereupon  he  drew  his  revolver,  not  intending  to 
shoot,  but  using  it  as  a  club,  and  in  the  scuffle  Taylor  grabbed 
his  hand  with  the  revolver  in  it  and  the  revolver  was  acci- 
dentally discharged.  The  fact  that  McCarty  was  shot  was  ap- 
parently not  noticed  for  a  little  time,  and  the  affray  continued 
without  interruption,  and  Kenney  and  McComb  thoroughly 
pounded  Taylor.  McComVs  story  of  the  affray  was  substan- 
tially similar  to  Kenney' s. 

The  theory  of  the  state  was  that  Kenney  and  McComb  had 
prepared  themselves  for  the  affray  during  the  day,  and  that 
it  was  their  intention  to  provoke  a  row  and  kill  Taylor,  and 
there  was  considerable  testimony  which  would  justify  such 
a  finding,  but,  as  the  jury  found  otherwise,  the  only  question 
is  whetlier,  on  any  reasonable  theory  of  the  evidence,  a  find- 
ing of  manslaughter  in  the  third  degree  can  be  justified. 
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Sec  4354,  Stats.  1898,  provides  that: 

"Any  person  who  shall  kill  another  in  theiheat  of  passion 
without  a  design  to  effect  death,  by  a  dangerous  weapon,  in 
any  case  except  such  wherein  the  killing  of  another  is  herein 
declared  to  be  justifiable  or  excusable,  shall  be  deemed  guilty 
of  manslaughter  in  the  third  degree.'* 

Sec.  4355  provides  that; 

"The  involuntary  killing  of  a  human  being  by  the  act,  pro- 
curement or  culpable  negligence  of  another,  while  such  other 
person  is  engaged  in  the  commission  of  a  trespass  or  other 
injury  to  private  rights  or  property  or  engaged  in  an  attempt 
to  commit  such  injury,  shall  be  deemed  manslaughter  in  the 
third  degree." 

As  to  the  defendant  Kenney  there  would  seem  to  be  no  seri- 
ous question  but  that  the  jury  might  reasonably  find  a  verdict 
of  manslaughter  in  the  third  degree  under  either  section.  If 
they  believed  (as  they  were  entitled  to  believe)  Kenney' s  own 
story  of  the  brutal  and  unprovoked  attack  made  upon  him  by 
Taylor,  there  was  certainly  ample  ground  for  concluding  that 
when  he  drew  his  pistol  he  was  in  the  heat  of  passion ;  and  if 
they  further  believed  (as  he  testified)  that  he  had  no  design 
to  effect  death,  but  still  believed,  as  they  might,  that  he  in- 
tended to  shoot,  and  that  the  shooting  was  not  justifiable  or 
excusable,  all  the  elements  of  the  crime  required  by  the  first 
of  the  above-quoted  sections  would  be  present.  On  the  other 
hand,  if  they  believed  (as  they  might)  that  Kenney  was  "un- 
lawfully assaulting  Taylor,  and,  while  using  his  pistol  for 
that  purpose,  it  was  negligently  and  involuntarily  discharged, 
the  crime  would  be  complete  under  the  second  of  said  sections. 

As  to  the  defendant  McComb,  it  may  be  conceded  that  it 
would  be  difficult  to  find  any  reasonable  theory  on  which  he 
could  be  convicted  as  a  principal  under  sec.  4354,  but  there  is 
no  serious  difficulty  under  sec.  4355.  There  was  considerable 
evidence  tending  to  show  that  Kenney  and  McGomb  had  ar- 
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ranged  during  the  day  to  make  a  joint  assault  on  Taylor  in 
revenge  for  Taylor's  past  indignities  to  Eermeyj  and  that  the 
pistol  was  procured  as  a  part  of  the  plan.  If  such  was  the 
case,  and  the  jury  found  that  Kermey  and  McComb  were  act- 
ing jointly  in  pursuance  of  this  arrangement,  and  in  the 
course  of  this  preconcerted  joint  assault  the  weapon  was  in- 
voluntarily discharged  by  Kenney,  both  would  be  equally  re- 
sponsible for  the  result  of  the  shooting,  though  the  pistol  was 
handled  by  Kermey  alone. 

We  conclude  that  the  judgment  was  right  as  to  both  defend- 
ants. 

By  the  Court — ^Judgment  affirmed. 


In  ee  Milwaukee  Southern  Railway  Company. 
October  24,  lOO^April  5,  1905. 

Railroads:  Condemnation  of  lands:  Due  incorporation,  Kow  proven: 
Termini  and  length  of  road:  Survey:  Intention  to  construct: 
Dismissal  of  proceedings  as  to  part  of  lands:  Grossing  streets, 
etc.:  Taking  park  land. 

1.  The  fact  that  a  railroad  company  is  duly  Incorporated,  required 

by  sec.  1846,  Stats.  1898,  to  be  stated  in  a  petition  for  condemna- 
tion of  lands.  Is  conclusively  shown,  under  sec.  4181,  by  produc- 
tion of  its  patent  of  incorporation  issued  by  the  state. 

2.  The  requirement  of  sec.  1820,  Stats.  1898,  that  the  articles  of 

organization  of  a  railroad  corporation  shall  state  "the  places 
from  and  to  which  such  railrosul  Is  to  be  constructed  or  main- 
tained and  operated,"  does  not  refer  necessarily  to  places  within 
the  state,  but  is  complied  with  by  the  designation  of  termini 
without  the  state. 

3.  The  requirement  of  said  sec.  1820  that  the  length  of  the  pro- 

posed railroad  be  stated,  refers  to  the  length  of  the  road  be- 
tween the  termini,  and  Is  not  limited  to  the  portion  within  the 
state. 

4.  The  requirement  of  sec.  1846,  Stats.  1898,  that  it  shall  appear  that 

the  petitioner  "has  surveyed  Its  route  over  the  land  sought  to 
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be  acquired  for  its  main  line  and  has  actually  staked  out  the 
center  line  of  its  proposed  road  over  the  grounds  desired  for 
such  main  line/'  refers  only  to  that  part  of  the  main  line  cov- 
ering the  land  sought  to  be  acquired  in  the  specific  proceeding. 
6.  The  fact  that  condemnation  proceedings  must  be  dismissed  as  to 
some  of  the  lands  described  because  of  insufficiency  of  notice 
to  the  owners  does  not  deprive  the  court  of  jurisdiction  to  pro- 
ceed as  to  the  lands  whose  owners  were  given  proper  notice, 
although  such  lands  do  not  constitute  a  continuous  part  of  the 
line  of  the  proposed  road. 

6.  The  fact  that  a  railroad  corporation  intends  in  good  faith  to  con- 

struct the  road  authorized  by  its  charter  is  conclusively  shown, 
in  proceedings  for  the  condemnation  of  land,  by  the  production 
of  its  patent  of  incorporation  issued  by  the  state.  Dodge  and 
Win  SLOW,  J  J.,  dissent. 

7.  The  power  given  by  subd.  5,  sec.  1828,  Stats.  1898,  to  a  railroad 

corporation  to  construct  its  tracks  across,  along,  or  upon  streets 
or  highways  is  in  no  way  superseded  or  taken  away  by  the 
power  given  to  a  city  "to  regulate  and  prohibit  the  use  of  lo- 
comotive engines  within  the  city  and  to  control  the  location  of 
railroad  tracks." 

8.  Under  our  statutes  a  railroad  corporation  has  no  right  to  con- 

demn and  take  for  its  uses  any  part  of  a  public  park  If  with- 
out such  taking  it  can  efficiently  and  beneficially  exercise  the 
power  of  locating  and  building  Its  road  between  the  termini 
thereof. 

Appeal  from  an  order  of  the  circuit  court  for  Milwau- 
kee county :  Wareen  D.  Tarrant,  Circuit  Judge.    Reversed. 

This  is  an  appeal  from  an  order  appointing  commissioners 
in  a  proceeding  to  acquire  real  estate  for  railway  purposes. 
The  application  states  that  the  petitioner  is  a  duly  incorpo- 
rated railroad  corporation  under  the  laws  of  this  state;  that 
it  was  organised  to  construct,  maintain,  and  operate  a  rail- 
road for  public  use  from  a  point  in  the  city  of  Milwaukee, 
Wisconsin,  thence  in  a  southerly  and  southwesterly  direction 
to  a  point  on  the  boundary  between  the  states  of  Wisconsin 
and  Illinois,  thence  in  a  like  direction  as  above  stated  to  East 
St  Louis,  in  the  state  of  Illinois ;  that  it  is  intended  in  good 
faith  to  construct  the  railroad  authorized  by  the  charter  and 
articles  of  incorporation ;  .that  of  the  lands  designated  it  re- 
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quires  the  parts  described  for  a  public  use,  stating  the  names 
of  the  owners  and  occupants  of  such  lands.  The  petition 
prays  an  order  prescribing  the  notice  to  be  given  and  the  time 
and  place  of  hearing;  that  the  court  determine  whether  peti- 
tioner is  entitled  to  take  the  lands  sought  to  be  acquired  for 
such  public  use ;  and  that  commissioners  be  appointed  to  as- 
certain and  appraise  the  compensation  to  be  made. 

The  appellants,  the  city  of  MUwauTcee,  the  Intemaiional 
Harvester  Compcuny,  Theron  Highy^  and  Michael  J.  Canarj 
all  appeared  separately,  and  answered,  denying  all  the  mate- 
rial allegations  of  the  petition,  and  alleging  that  part  of  the 
land  of  petitioner's  proposed  route  sought  to  be  condemned 
is  one  of  the  public  parks  of  the  city  of  Milwaukee,  and  that 
the  petitioner  had  not  obtained  the  consent  of  the  city  of  Mil- 
waukee to  cross  any  of  the  city  streets  with  the  proposed  rail- 
road. It  appears  that  petitioner  had  made  application  to  the 
conmion  council  of  the  city  of  Milwaukee  for  such  consent,  but 
that  the  application  had  not  received  final  action  at  the  time 
these  proceedings  were  instituted.  • 

Upon  the  hearing  it  appeared  that  the  required  notice  of 
hearing  had  not  been  given  to  some  of  the  owners  of  the  lots 
covered  by  the  application,  and  the  proceedings  were  discon- 
tinued as  to  such  pieces  of  land,  without  prejudice  to  the 
right  of  petitioner  to  institute  other  proceedings  to  condemn 
these  pieces  of  land  for  the  purpose  of  building  this  railroad. 

The  court  found ;  (1)  That  petitioner  is  a  railroad  corpora- 
tion, duly  incorporated  and  existing  under  the  laws  of  the 
state.  (2)  That  the  real  estate  covered  by  the  proceedings  is 
necessary  to  constniot  and  operate  this  railroad.  (3)  That  pe- 
titioner intends  in  good  faith  to  construct  and  operate  the  rail- 
road authorized  by  petitioner's  articles  of  incorporation  and 
patent  issued  over  and  upon  the  lands  covered  by  this  proceed- 
ing. (4)  That  the  strip  of  Mitchell  Park  adjoining  the  track 
of  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  is 
unimproved  land,  poorly  adapted  for  park  purposes,  and  is 
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necessary  to  enable  petitioner  to  construct  its  railroad  as  lo- 
cated, and  that  the  taking  of  such  strip  for  this  purpose  will 
not  materially  or  substantially  damage  the  park  as  a  whole, 
or  impair  its  usefulness.  (5)  That  petitioner  has  surveyed 
its  route  over  the  lands  in  question  for  its  main  line,  and  has 
actually  staked  out  the  center  line  of  the  proposed  railroad 
over  this  land;  that  the  land  specified  to  be  taken  for  depot 
purposes,  station  buildings,  grounds,  and  yards  is  required 
and  necessary,  and  that  petitioner  intends  in  good  faith  to  use 
them  for  such  purposes;  that  the  route  of  this  railroad  has 
been  located  by  petitioner's  board  of  directors  upon  the  line 
staked  out  over  the  land  covered  by  the  proceedings,  and  that 
this  real  estate  is  required  for  the  purposes  of  constructing 
and  operating  petitioner's  proposed  railroad.  (6)  That  peti- 
tioner intends  in  good  faith  to  institute  independent  condem- 
nation proceedings  to  acquire  the  real  estate  originally  in- 
tended to  be  included  in  the  proceedings,  but  as  to  which  the 
proceedings  were  dismissed  without  prejudice.  (7)  And  that 
petitioner  has  complied  with  the  requirements  of  the  statutes, 
and  has  done  all  things  necessary  to  entitle  it  to  take  the  real 
estate  covered  by  the  proceedings  and  sought  to  be  acquired 
for  the  purposes  stated. 

Upon  such  findings  the  court  made  an  order  declaring  peti- 
tioner a  duly  incorporated  railroad  under  the  laws  of  this 
state,  and  that  the  real  estate  in  question  is  necessarily  re- 
quired by  it  to  construct,  maintain,  and  operate  the  proposed 
railroad ;  and  appointing  commissioners  to  ascertain  and  ap- 
praise the  compensation  to  be  paid  to  the  owners  of  the  real 
estate  so  to  be  taken,  fixing  the  time  and  place  of  their  first 
meeting,  and  prescribing  what  notice  should  be  given  by  them 
to  the  real-estate  owners.    This  is  an  appeal  from  such  order. 

For  the  appellant  the  city  of  MUwavJcee  the  cause  was  sub- 
mitted on  the  brief  of  Carl  Ilwi-ge,  city  attorney. 

For  the  appellants  Highy  and  Canar  there  were  briefs  by 
Timlin  <&  Oliclxsman,  and  oral  argument  by  W.  H,  Timlin. 
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For  the  appellant  the  International  Harvester  Company 
there  was  a  brief  by  Miller,  Noyes  &  Miller,  and  oral  argu- 
ment by  Oeo.  H.  Noyes. 

For  the  respondent  there  was  a  brief  by  /.  C.  Kerwin  and 
John  F.  BvrJce,  attorneys,  and  Henry  C.  Wood  and  Colin  C. 
H.  Fyffe,  of  counsel,  and  oral  argument  by  Mr.  Kerwin. 
They  contended,  inter  alia,  that  the  petitioner  has  a  right  to 
condemn  a  right  of  way  through  ]Mitchell  Park  or  along  one 
side  of  it,  the  taking  of  which  would  not  in  any  way  interfere 
with  the  uses  of  the  whole  property  for  park  purposes.  The 
Btate,  through  the  legislature,  may  from  time  to  time,  as  ne- 
cessity demands,  exercise  such  right  of  eminent  domain  over 
any  property  within  its  borders,  even  though  such  properly 
bad  been  formerly  dedicated  to  public  use.  1  Lewis,  Eminent 
Domain  (2d  ed.)  §§  3,  244-246;  sec.  3,  art.  IX,  Const; 
N.  Y.,H.  &  N.  R.  Co.  V.  B.,  H.  <&  E.  B.  Co.  36  Conn.  196, 
198 ;  Smit}i  v.  Gould,  69  Wis.  631,  643.  Where,  as  here,  a 
railroad  company  is  given  power  by  its  charter  to  locate  its 
terminus  and  does  so  locate  it  at  a  point  which  makes  it  nec- 
essary to  cross  property  formerly  dedicated  to  public  use, 
the  right  to  condemn  such  property  is  an  essential  element 
of  the  grant  Providence  &  W.  R.  Co.  v.  Norwich  &  W.  B. 
Co.  138  Mass.  277 ;  Mohile  <&  0.  B.  Co.  v.  Alabama  M.  B. 
Go.  87  Ala.  601.  The  implied  right  to  take  property  formerly 
dedicated  to  public  use  arises  generally  where  a  necessity  ex- 
ists, and  where  such  second  public  use  will  not  be  destructive 
of  the  first.  Smith  v.  Gould,  69  Wis.  631 ;  1  Lewis,  Eminent 
Domain  (2d  ed.)  §  276;  Mobile  &  G.  B.  Co.  v.  Alabama  M. 
B.  Co.  87  Ala.  501 ;  Providence  &  W.  B.  Co.  v.  Norwich  £ 
W.  B.  Co.  138  Mass.  277;  N.  Y.,  H.  <&  N.  B.  Co.  v.  B.,  H. 
<&  E.  B.  Co.  36  Conn.  196,  198;  CerUral  B.  Corp.  v.  Lowell, 
4  Gray,  474 ;  Springfield  v.  Conn.  Biver  B.  Co.  4  Cush.  63 ; 
Boston  V.  Brookline,  156  Mass.  172,  30  N.  E.  611.  See, 
also,  Chicago,  B.  I.  &  P.  B.  Co.  v.  Lake,  71  HI.  333 ;  East- 
hcunpton  v.  Hampshire  Co.  CommWs,  154  Mass.  424,  28 
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N,  E.  298 ;  Rominger  v.  Simmons,  88  Ind,  453 ;  Pittsburgh 
J.  R.  Co.  V.  Allegheny  V.  R.  Co.  146  Pa.  St.  297 ;  South  <& 
NoHh  Ala.  R.  Co.  v.  Highland  Ave.  &  B.  R.  Co.  119  Ala. 
105;  St.  Louis,  E..&  K.  C.  R.  Co.  v.  Hannibal  U.  D.  Co. 
125  Mo.  82 ;  Scranton  0.  &  W.  Co.  v.  Northern  C.  &  I.  Co. 
192  Pa.  St.  80;  1  Lewis,  Eminent  Domain  (2d  ed.)  pp.  664- 
666;  Butte,  A.  <6  P.  R.  Co.  v.  Montana  U.  R.  Co.  16  Mont. 
504,  41  Pac.  232 ;  Cincinnati,  S.  £  C.  R.  Co.  v.  Belle  Centre, 
48  Ohio  St  273,  27  N.  E.  464;  Peoria,  P.  &  J.  R.  Co.  v. 
Peoria  &  S.  R.  Co.  66  111.  174;  Denver  P.  &  I.  Co.  v.  Den- 
^er<&  R.  G.  R.  Co.  SO  Colo.  204,  69  Pac.  568.  The  property 
of  Mitchell  Park  sought  to  be  taken  is  not  in  actual 'use  for 
park  purposes  and  therefore  may  be  acquired  the  same  as  if 
owned  by  an  individual.  C.  &  N.  W.  R.  Co.  v.  C.  4&  E.  R. 
Co.  112  111.  589 ;  Butte,  A.  <&  P.  R.  Co.  v.  Montana  U.  R. 
€o.  16  Mont.  504,  41  Pac.  232;  Mobile  &  G.  R.  Co.  v.  Ala- 
bama M.  R.  Co.  87  Ala.  501;  N.  T.,  H.  £  N.  R.  Co.  v.  b!, 
H.  &  E.  R.  Co.  36  Conn.  196 ;  N.  Y.  C.  <&  H.  R.  R.  Co.  v. 
Met.  G.  Co.  63  K  Y.  326;  Chicago  W.  D.  R.  Co.  v.  Met.  W. 
S.  El  R.  Co.  152  m.  519;  Youghiogheny  B.  Co.  v.  Pitts- 
burg &  C.  R.  Co.  201  Pa.  St  457. 

The  following  opinion  was  filed  January  31,  1905 : 

SiEBECKER,  J.  The  statute  providing  for  the  acquisition 
of  real  estate  by  railroad  corporations  for  the  purposes  of 
their  organization  prescribes  (sec.  1846,  Stats.  1898)  what 
shall  be  stated  in  the  petition  for  the  appointment  of  commis- 
sioners of  appraisal.  Any  person  whose  estate  or  interest 
is  affected  by  the  proceedings  may  show  cause  against  grant- 
ing the  prayer  of  the  petition.  After  a  hearing  of  the  peti- 
tion the  court  or  judge  shall  determine  "whether  the  railroad 
corporation  is  entitled  to  take  the  whole  or  any  part  of  the 
land  sought  to  be  acquired,  and  if  no  sufficient  cause  is  shown 
against  granting  the  prayer  of  the  petition  shall  make  an 
^rder  appointing"  commissioners  "to  ascertain  and  appraise 
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the  compensation  to  be  made  to  the  owners  or  persons  inter- 
ested in  the  real  estate  determined  necessary  to  be  taken  .  •  . 
for  the  purposes  of  the  corporation."  It  is  urged  that  no  de- 
termination should  have  been  made  in  this  proceeding  hold- 
ing that  petitioner  is  entitled  to  take  any  of  the  lands  sought 
to  be  acquired  for  railroad  uses,  upon  the  ground  that  it  ap- 
peared that  petitioner  is  not  a  duly  incorporated  railroad  cor- 
poration under  the  laws  of  the  state.  Upon  the  hearing  peti- 
tioner produced  its  patent,  properly  executed  and  issued  by 
the  state  of  Wisconsin,  granting  to  the  persons  named  therein 
full  authority  to  exercise  the  powers  and  privileges  of  a  rail- 
road corporation  in  accordance  with  the  articles  of  incorpora- 
tion and  the  laws  of  the  state.  Under  sec.  4181,  Stats.  1898, 
any  such  patent  of  incorporation  "shall  be  received  as  con- 
clusive evidence  of  the  existence  of  the  corporation  mentioned 
therein  ...  in  all  cases  where  such  facts  are  collaterally  in- 
volved, and  as  presumptive  evidence  thereof  and  of  the  facts 
therein  stated  in  all  other  cases."  It  is  suggested  that  the 
patent  and  its  conclusive  effect  cannot  incumber  this  inquiry 
in  this  proceeding,  because  the  statute  under  which  petitioner 
proceeds  requires  it  to  allege  and  prove  its  due  incorporation. 
True,  such  are  the  statutory  requirements.  These  require- 
ments are,  however,  met  by  proper  allegation  of  incorporation 
and  the  production  of  the  patent  in  proof  thereof.  We  can 
perceive  no  difference  in  the  conclusive  effect  of  the  patent 
as  evidence  of  such  fact  in  this  proceeding  and  such  effect  in 
a  suit  between  this  corporation  and  any  other  adverse  party. 
The  rule  is  well  established  in  this  state  that  the  state  alone 
can  inquire  into  and  object  to  the  unauthorized  exercise  of 
corporate  powers.  Allen  v.  Clausen,  114  Wis.  244,  90  N.  W. 
181,  and  cases  cited.  The  right  of  the  state  to  confer  corpo- 
rate powers  and  privileges  upon  petitioner  is  unquestioned, 
and  the  inquiry  whether  they  are  regularly  and  properly  con- 
ferred cannot  arise  in  this  proceeding,  since  the  production 
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of  the  patent  establishes  this  fact  and  precludes  all  further 
inquiry  as  to  its  corporate  existence. 

It  is  also  claimed  that  the  proof  fails  to  show  the  required 
places  from  and  to  which  such  railroad  is  to  be  constructed  or 
maintained  and  operated,  in  that  but  one  place  within  this 
^tate  is  named ;  the  other  being  within  the  state  of  Illinois. 
We  cannot  accede  to  appellants'  construction  of  this  statute 
that  this  requirement  applies  to  the  termini  within  this  state. 
The  language  of  the  statute  plainly  directs  that  the  places 
from  and  to  which  the  road  is  to  be  constructed  shall  be  given, 
but  there  is  nothing  in  the  provision  indicating  that  it  is  lim- 
ited to  places  within  this  state ;  nor  is  there  any  valid  objec- 
tion to  a  requirement  that  the  termini  of  the  road  shall  be 
given,  even  though  the  termini  are  without  the  state.  This 
corporation  may  exercise  all  its  rights  and  privileges  in  any 
other  state,  subject  to  the  laws  thereof,  under  sec.  1830,  Stats. 
1898,  and  under  such  powers  may  propose  to  construct  a  line 
of  railroad  reaching  beyond  the  boundaries  of  this  state.  We 
think  the  termini  of  the  road  are  properly  designated,  and 
suflSciently  definite  to  meet  the  calls  of  the  statute.  8L 
Louis,  H.  £  K.  C.  R.  Co.  v.  Hannibal  U.  D.  Co.  125  Mo.  82^ 
28  S.  W.  483. 

The  requirement  that  the  length  of  the  proposed  railroad  be 
given  manifestly  refers  to  the  length  of  the  road  between  the 
termini,  and  is  not  limited  to  the  portion  of  the  road  within 
the  boundaries  of  this  state.  It  is  sufficient  if  the  portion  of 
the  proposed  road  within  the  state  be  designated  by  naming 
e^  county  in  this  state  through  or  into  which  it  is  designed 
to  be  located  and  built. 

It  must  appear  that  the  petitioner  'lias  surveyed  its  route 
over  the  land  sought  to  be  acquired  for  its  main  line,  and  has 
actually  staked  out  the  center  line  of  the  proposed  road  over 
the  ground  desired  for  such  main  line,"  and  "that  the  route 
of  said  road  has  been  located  by  its  board  of  directors  upon 
Vol.  124—32 
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the  line  so  staked  out.^'  It  is  argued  that  this  provision  de- 
mands as  a  condition  for  acquiring  the  right  to  condemn  a 
portion  of  the  land  over  which  the  proposed  road  is  located 
that  the  whole  route  between  the  termini  must  have  been  sur- 
veyed. The  words  in  their  natural  application  to  the  cir- 
cumstances of  a  condemnation  proceeding  indicate  clearly 
and  definitely  that  a  survey  of  the  route  refers  to  that  part 
of  the  main  line  covering  the  lands  sought  to  be  acquired  in 
this  specific  proceeding.  This  construction  harmonizes  with 
the  requirement  of  staking  out  the  center  line  of  the  route 
over  these  lands  and  its  location  thereon  by  its  board  of  di- 
rectors. 

It  is  also  alleged  that  the  court  erred  in  appointing  com- 
missioners, in  view  of  the  fact  that  the  proceedings  had  been 
dismissed  as  to  a  part  of  the  lands  described  on  account  of 
insuflSciency  of  notice  to  the  real-estate  owners,  thus  leaving 
the  line  of  the  road  included  in  the  proceedings  without  con- 
tinuity. This  action  of  the  court  seems  proper.  There  is 
nothing  in  the  statutes  indicating  that  only  a  continuous  part 
of  the  main  line  of  the  proposed  road  can  be  included  in  a 
proceeding  to  condemn  the  right  of  way.  The  method  of  pro- 
cedure to  acquire  such  lands  in  its  practical  application  sug^ 
gests  the  necessity  of  applying  for  condemnation  of  parts  of 
the  right  of  way  separately,  and  there  is  nothing  in  the  e:^- 
orcise  of  this  right,  or  in  the  terms  of  the  statute  granting  it, 
in  conflict  therewith.  Furthermore,  we  discover  no  valid 
grounds  for  the  contention  that  the  court  had  lost  jurisdic- 
tion to  proceed  as  to  those  parcels  wherein  proper  notice  was 
given,  though  dismissal  was  required  as  to  some  of  the  lands 
for  want  of  such  notice  to  those  interested.  The  proceeding 
is  not  to  be  construed  too  strictly.  A  liberal  rule  should  pre- 
vail so  long  as  the  rights  of  the  parties  and  the  protection  of 
their  property  interests  are  secured. 

The  court's  finding  that  the  petitioner  intended  in  good 
faith  to  construct  the  road  authorized  by  its  charter  is  vigor- 
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ously  assailed  as  not  sustained  by  the  record.  Whether  this 
question  is  open  to  inquiry  under  the  statute  is  in  dispute 
between  the  parties.  It  is  suggested  by  the  petitioner  that  it 
cannot  be  litigated  in  this  proceeding  because  the  issuance  V)f 
a  patent  conclusively  presumes  this  fact  to  be  established  as 
a  condition  precedent  to  granting  it  the  corporate  powers  to 
build  the  proposed  railroad.  In  opposition  to  this  it  is  urged 
that  the  statute  expressly  requires  this  fact  to  be  stated  in  the 
petition,  and  it  is  therefore  an  issue  to  be  litigated  upon  the 
hearing.  The  requirement  that  this  fact  shall  be  alleged  in 
the  petition  is  not  in  itself  a  sufficient  reason  for  deeming  it 
an  issuable  one,  for  the  statute  also  requires  that  thiB  fact  of 
petitioner's  incorporation  shall  be  alleged ;  yet  upon  the  pro- 
duction of  the  patent  the  inquiry  as  to  that  fact,  for  the  pur- 
poses of  this  proceeding,  is  foreclosed.  So  it  has  been  held  by 
this  court  that,  though  the  persons  interested  may  show  cause 
against  the  granting  of  the  prayer  for  condemnation  of  a  cer- 
tain right  of  way  selected  by  the  company,  the  question 
whether  lands  so  selected  for  its  track  as  needed  are  necessary 
for  building  its  road  in  that  place  instead  of  some  other  con- 
venient place  is  not  an  issuable  fact,  but  one  committed  en- 
tirely to  the  discretion  of  the  company.  Ford  v.  C.  &  N.  W. 
JS.  Co.  14  Wis.  609. 

We  are  unable  to  perceive  any  necessary  or  beneficial  object 
to  be  attained  by  permitting  each  landowner  to  litigate  this 
question  and  inquire  into  the  intent  of  the  corporation  of 
carrying  out  its  declared  purpose,  when  the  state  has  issued 
its  patent  and  bestowed  the  grant  of  power  to  build,  operate, 
and  maintain  this  railroad.  The  grant  of  such  important 
powers  and  privileges  must  be  upon  the  grounds  that  the  state 
is  satisfied  to  bestow  them  upon  the  particular  persons  under 
the  established  facts  and  circumstances,  in  the  belief  that  the 
incorporators  will  fulfil  the  purposes  of  the  grant,  and  that 
they  have  complied  with  all  the  necessary  conditions  .precedent 
to  becoming  vested  therewith.     The  provision  of  the  statute 
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requiring  that  an  affidavit  by  at  least  three  persons  named 
therein  shall  be  annexed  to  the  articles  of  incorporation  before 
filing  with  the  secretary  of  state,  stating  "that  it  is  intended 
in  good  faith  to  construct  or  maintain  and  operate  the  railroad 
therein  mentioned,"  significantly  indicates  that  the  legisla- 
ture intended  that  the  fact  of  intention  in  good  faith  to  con- 
struct the  road  authorized  by  the  charter  is  thereby  estab- 
lished is  a  fact,  and  as  a  necessary  condition  precedent  to  the 
issuance  of  a  patent  of  incorporation.  This  requirement  neg- 
atives the  construction  that  each  landowner  whose  real  estate 
is  sought  to  be  taken  has  the  right  to  litigate  it.  It  also  seems 
that  such  a  procedure  would  render  the  proceeding  inoperative 
and  ineffectual  as  a  method  of  acquiring  real  estate  for  a  right 
of  way,  because  of  the  liability  of  conflicting  and  inconsistent 
determinations  of  this  issue  in  the  various  courts  having  ju- 
risdiction of  the  matter.  Such  an  intent  should  not  be  im- 
puted to  the  legislature  if  another  reasonable  one  can  be  read 
out  of  the  statutes.  We  are  led  to  the  conclusion  that  the 
fact  that  petitioner  intended  in  good  faith  to  construct  the 
road  authorized  by  its  charter  must  be  held  as  conclusively 
established  by  the  production  of  its  patent.  Our  attention  has 
been  directed  to  the  varying  conclusions  of  the  courts  upon 
this  question  in  different  jurisdictions,  but  we  believe  this 
result  preserves  the  statutory  objects  and  purposes,  and  pro- 
tects the  rights  of  all  persons  coming  within  its  operation. 

The  city  of  Milwaukee  contends  that  petitioner  cannot  pro- 
ceed to  condemn  land  within  the  city  without  first  having  ob- 
tained the  consent  of  the  city  to  construct  its  railroad  over 
and  across  the  city  streets  and  thoroughfares.  By  sec.  1828, 
Stats.  1898  (subd.  5),  a  railroad  corporation  is  given  the 
power  to  construct  its  railroad  tracks  across,  along,  or  upon 
streets  or  highways  which  its  route  shall  intersect  or  touch 
in  the  manner  therein  prescribed.  The  right  thus  conferred 
is  in  no  way  superseded  or  taken  away  by  the  power  given  to 
the  city  "to  regulate  and  prohibit  the  use  of  locomotive  en- 
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gines  within  the  city  and  to  control  the  location  of  railroad 
tracks."  The  powers  thus  conferred  upon  the  city  and  that 
conferred  upon  the  railroads  must  be  exercised  by  them  re- 
spectively within  the  limits  evidently  intended  by  the  legis- 
lature. It  is  apparent  that  the  railroad  companies  are  given 
the  absolute  right  to  construct  their  lines  across,  along,  or 
upon  a  city  street,  and  this  cannot  be  interfered  with  by  the 
city;  but  the  city  may  within  its  police  power  regulate  the 
location  of  railroad  tracks  in  such  manner  as  the  situation 
may  reasonably  require,  but  such  right  is  not  paramount  to 
the  power  given  to  railroads  to  use  the  streets  as  prescribed. 
Wis.  Tel.  Co.  V.  Oshkosh,  62  Wis.  32,  21  N.  W.  828 ;  2  Lewis, 
Eminent  Domain,  §  395 ;  In  re  N.  Y.  C.  &  II.  R.  B.  Go.  77 
X.  Y.  248. 

It  is  also  contended  by  the  appellant  city  of  Milwaukee 
that  petitioner  has  no  power  to  take  any  part  of  the  land  de- 
voted to  the  purposes  of  a  public  park,  and  the  trial  court 
erred  in  holding  that  petitioner  had  established  its  right  to 
take  a  strip  off  Mitchell  Park  for  its  route.  The  legislative 
right,*  under  the  right  of  eminent  domain,  to  take  property 
already  subjected  to  a  public  use,  and  to  apply  it  to  a  public 
use  different  from  that  to  which  it  is  devoted,  is  well  recog- 
nized by  legislation  authorizing  the  taking  of  public  highways, 
canals,  railway  property,  and  lands  devoted  to  other  public 
purposes.  The  right  to  exercise  such  a  power  must  rest  on 
express  legislative  grant,  or  it  must  ari^e  by  necessary  implica- 
tion from  the  powers  and  privileges  so  granted,  or  it  must  ap- 
pear that  the  rights  granted,  when  applied  to  the  conditions 
and  circumstances  covered  by  it,  cannot  be  beneficially  exer- 
cised without  the  taking  of  property  already  devoted  to  a  pub- 
lic use.  The  power  of  petitioner  to  condemn  property  for 
railroad  purposes  is  a  general  grant  to  build  the  road  between 
the  termini  designated  in  its  articles  of  incorporation,  and 
contains  no  express  provision  authorizing  the  taking  of  any 
property  already  devoted  to  public  purposes,  except  in  so  far 
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as  the  legislature  has  provided  that  certain  property  devoted 
to  public  uses,  such  as  public  highways,  state  lands,  and  other 
railroad  property,  may  be  taken.  Nowhere  is  authority  given 
to  take  any  part  of  public  parks.  The  question  then  arises 
whether  petitioner  is  authorized  to  take  such  property  by  nee-  < 
essary  implication.  The  result  of  adjudications  in  determin- 
ing what  rights  are  conferred  by  legislation  of  this  nature  is 
concisely  stated  in  Winona  &  8t.  P.  JB.  Co.  v.  Watertown,  4 
S.  Dak.  323,  56  N.  W.  1077: 

"The  principle  of  construction  almost  universally  applied 
by  the  courts  in  such  cases  is  that  mere  general  language 
granting  the  power  to  condenm  is  not  to  be  taken  as  including 
the  power  to  appropriate  land  already  subjected  to  another 
public  use,  particularly  where  the  subsequent  use  will  inter- 
fere with  the  former.  Power  to  do  that  can  be  granted  only 
by  express  language  covering  the  particular  case,  or  by  neces- 
sary implication;  and  such  necessary  implication  will  not 
ordinarily  exist  where  the  general  power  can  be  beneficially 
exercised  without  taking  the  particular  land  in  question,  or 
where  the  two  uses  are  necessarily  inconsistent."  (Cases 
cited.) 

The  legislative  policy  of  the  state  should  also  be  observed 
in  determining  what  rights  such  a  general  grant  is  intended 
to  embrace.  An  examination  of  the  legislative  declarations 
discloses  that  certain  kinds  of  property  devoted  to  public  uses 
may  be  condemned  and  taken  for  railroad  purposes,  but  no 
provision  of  the  law  grants  the  right  expressly  or  by  neces- 
sary implication  to  so  take  lands  devoted  to  the  use  of  a  public 
park.  A  legislative  grant  to  subject  such  property  to  another 
public  use  is  one  in  derogation  of  existing  law,  and  renders 
the  rule  of  "Expressio  uniiLS  est  exclvmo  alterius"  applicable 
to  this  subject.  Whatever  is  embraced  in  the  statutes  giving 
this  right  leads  clearly  and  satisfactorily  to  the  conclusion 
that  it  was  intended  that  the  right  should  be  confined  to  the 
particular  property  therein  specified. 
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It  is  argued  that,  since  the  court  found  it  was  necessary 
to  take  the  designated  part  of  Mitchell  Park  to  enable  peti- 
tioner to  build  its  railroad,  the  calls  of  the  statute  have  been 
met  by  necessary  implication,  when  applied  to  the  facts  and 
circumstances  of  the  case.  It  is  true  some  courts  hold  that 
the  grant  of  a  power  to  build  a  railroad  may  by  necessary  im- 
plication be  construed  to  authorize  the  taking  of  property 
already  subjected  to  public  use,  when  it  appears  that  without 
such  a  taking  it  would  be  well-nigh  impossible  to  exercise  it 
beneficially.  This  construction  has  been  applied  in  cases  of 
general  grants,  where  ;it  appeared  that  the  proposed  railroad 
could  not  be  built  unless  it  be  permitted  to  cross  the  tracks  of 
another  railroad,  where  it  is  apparent  that  the  grant  would 
be  ineffectual  without  the  right  to  make  such  crossing  {Provi- 
dence &  TT.  IR.  Co.  V.  N.  &  W.  i2.  Co.  138  Mass.  277;  State 
V.  Montclair  B.  Co.  36  N.  J.  Law,  328)  ;  or  w^here  it  was  ap- 
parent the  proposed  railroad  could  not  be  built  unless  it  be 
permitted  to  cross  public  highways  (Starr  v.  C.  d  A.  B.  Co. 
24  N.  J.  Law,  592)  ;  but  no  right  to  occupy  highways  longi- 
tudinally has  been  implied  (Springfield  v.  C.  B.  B.  Co.  4 
Cush.  63).  In  this  case  we  are  not  confronted  with  a  situa- 
tion requiring  a  determination  of  this  question,  for  it  is  mani- 
fest from  the  facts  established  in  the  proceeding  that  peti- 
tioner can  efficiently  and  beneficially  exercise  the  power  of 
locating  and  building  its  road  between  the  termini  without 
invading  Mitchell  Park.  Under  these  circumstances  and  con- 
ditions no  necessity  can  be  said  to  exist  for  taking  any  portion 
of  this  public  park.  Springfield  v.  C.  B.  B.  Co.  4  Cush.  63 
In  re  Boston  &  A.  B.  Co.  53  N.  Y.  574;  Adirondack  B.  Co 
V.  State,  176  U.  S.  335,  20  Sup.  Ct.  460;  Butte,  A.&P.B 
Co.  V.  M.  U.  B.  Co.  16  Mont.  504,  41  Pac.  232 ;  Wood  v.  M, 
&  B.  B.  Co.  68  Ga.  539 ;  1  Lewis,  Eminent  Domain,  §  276 
In  re  Application  of  Buffalo,  68  N.  Y.  167 ;  Mobile  &  Q.  B 
Co.  V.  A.  M.  B.  Co.  87  Ala.  501,  6  South.  404. 
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It  follows  from  these  conclusions  that  the  court  erred  in 
appointing  commissioners  as  prayed  for. 

By  the  Court. — The  order  of  the  circuit  court  appointing 
commissioners  is  reversed,  and  the  proceeding  remanded  with 
directions  to  dismiss  the  application. 

The  following  opinion  was  filed  February  15,  1905 : 

DoDOE,  J.  While  I  concur  in  the  reversal  of  the  order  ap- 
pealed from  and  with  the  reasons  upon  which  our  judgment 
rests,  I  cannot  bring  myself  to  assent  to  certain  views,  ex- 
pressed in  the  opinion,  which  indicate  that,  but  for  inclusion 
of  park  lands,  the  order  would  be  aflBirmed.  Stats.  1898, 
sec.  1846,  requires  that  a  railroad  company,  in  order  to  con- 
demn land  for  its  main  line,  shall  allege  in  its  petition  that  it 
is  duly  incorporated  and  that  "it  is  its  intention  in  good 
faith  to  construct  the  road  authorized  by  its  charter."-  Now, 
with  reference  to  these  allegations,  I  understand  the  opinion 
to  declare,  first,  that  they  are  not  issuable,  and,  secondly,  that, 
if  issuable,  they  are  both  conclusively  supported  by  produc- 
tion of  the  patent  granted  by  the  secretary  of  state.  I  do  not 
feel  at  liberty  to  convict  the  legislature  of  the  absurdity  of 
industriously  requiring  a  petitioner  to  assert  such  facts, 
wholly  within  its  own  knowledge  and  easy  of  proof,  if  true, 
with  no  purpose  whatever.  If  they  are  not  issuable,  then  any 
individual  or  association  of  individuals  not  incorporated  at 
all  may,  in  practical  result,  institute  and  carry  through  such 
condemnation,  to  the  invasion  of  most  sacred  private  rights 
and  without  any  justification  in  either  a  purpose  or  duty  on 
petitioner's  part  to  perform  any  public  service  to  justify  the 
exercise  of  this  high  governmental  prerogative.  I  cannot 
doubt  that  the  statute,  so  construed,  would  in  practical  efiEect 
authorize  the  taking  of  property  for  a  purely  private  purpose, 
in  defiance  of  both  the  state  and  national  constitutions.  I 
venture  the  assertion  that  nowhere  else  in  the  multitude  of 
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statutes  prescribing  inimical  proceedings,  with  right  of  de- 
fense, has  it  been  held  that  requirement  that  the  preliminary « 
pleadings  allege  a  fact  did  not  also  require  that  fact  to  be 
proved,  if  denied.  Wis.  Cent,  Co.  v.  Eneale,  79  Wis.  89,  48 
'N.  W.  248.*  The  opinion  proceeds,  however,  to  declare  that, 
even  if  these  two  alleged  facts  be  issuable,  they  are  conclu- 
sively established  by  production  in  evidence  of  the  patent 
from  the  state.  I  grant  this  as  to  the  first,  namely,  the  fact 
of  corporate  existence,  for  the  very  sufficient  reason  that  the 
statute  (sec.  4181)  expressly  so  provides;  but  I  search  that 
section  and  the  statute  book  at  large  in  vain  for  any  legisla- 
tion giving  to  such  patent  any  force  as  evidence  of  the  good- 
faith  intent  to  build  the  railroad.  The  maxim  "Expreasio 
vnius  est  exclusio  alterius"  would  therefore  seem  to  present 
an  impregnable  obstacle  to  such  a  holding.  Again,  the  legis- 
lative purpose  that  this  intent  should  be  matter  of  substance 
in  an  attempt  to  condemn  for  a  main  line  is  conclusively 
evinced  by  the  omission  of  any  similar  requirement  in  case 
of  condemnation  for  station  grounds  or  yards,  where  is  pre- 
supposed existence  of  a  main  track,  which  is  thus  legislatively 
made  sufficient  proof  of  the  intent  and  ability  to  serve  a  pub- 
lic purpose. 

It  is  said  in  the  opinion  that  the  court  has  considered  the 
varying  conclusions  of  the  courts  on  this  question  in  different 
jurisdictions.  If  any  of  such  conclusions  vary  toward  sup- 
port of  the  views  expressed,  I  have  been  unable  to  find  ihem. 
!N'one  are  cited  so  much  as  suggesting  nonissuability  of  an 
allegation  of  either  good  faith  or  corporate  existence  on  the 
part  of  a  corporation,  not  public  or.  municipal,  when  required 
by  statute.  The  contrary  is  held  in  Hodgerson  v.  St.  L.,  C. 
&  St.  P.  R.  Co.  160  111.  430,  43  N.  E.  614;  Railway  Co.  v. 
Petty,  57  Ark.  359,  21  S.  W.  884;  Chicago,  B.  &  N.  R.  Co. 
V.  Porter,  43  Minn.  527,  46  N.  W.  75 ;  Atlantic  £  0.  R.  Co. 
V.  Sullivant,  5  Ohio  St.  276;  Peoria  &  P.  U.  R.  Co.  v.  P.  & 
F.  R.  Co.  105  HI.  110 ;  In  re  Metropolitan  E.  R.  Co.  12  K  Y. 
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Supp.  506,  508 ;  In  re  Metropolitan  T.  Co.  Ill  N.  Y.  688, 
•601,  19  N.  E.  645.    In  the  last  of  these  the  statute  and  the 
situation  were  practically  identical  with  the  present,  and  the 
court's  argument  seems  to  me  unanswerable. 

Even  if  the  question  were  entirely  res  nova  and  without 
suggestion  from  other  statutes  as  to  legislative  intent,  I  could 
not  doubt  the  purpose  to  require,  as  condition  precedent  to 
the  order  of  condemnation,  full  showing  of  good-faith  intent 
to  build  a  railroad.  The  right  of  eminent  domain,  to  take 
from  an  individual  his  private  property  which  he  wishes  ix> 
retain,  is  one  of  the  most  extreme  powers  of  government  and, 
under  our  constitution,  can  be  exercised  only  for  a  public  pur- 
pose. When  that  most  oppressive  power  is  delegated  to  a 
railroad  corporation,  whose  primary  purpose  is  private  gain, 
the  legislative  guardians  of  the  people's  rights  would  be  dere- 
lict indeed  if  they  did  not  so  hedge  about  the  grant  as  to  pre- 
clude to  the  utmost  the  perversion  of  that  power  from  the 
public  purpose,  which  alone  can  justify  it,  to  the  private  ad- 
vantage of  the  delegatee,  since  such  attempts  are  to  be  expected 
from  the  very  nature  of  mankind,  especially  when  in  corpo- 
rate association.  Only  because  a  railroad  serves  a  public 
purpose  and  function  can  the  ciclogation  to  a  railroad  com- 
pany be  justified  at  all.  How  abusive,  therefore,  would  it  be 
to  confer  this  high  prerogative  upon  a  corporation  which 
neither  does  nor  intends  to  serve  any  such  purpose.  Legisla- 
tures are  not  to  be  easily  suspected  of  such  intention.  Ter- 
minal groimds  in  Milwaulxce  might  well  be  so  essential  to  the 
public  purpose  to  be  served  by  a  railroad  running  over  an  ex- 
tensive section  of  country  that  the  exercise  of  this  high  power 
might  properly  be  conferred  upon  such  a  company;  but,  ob- 
viously, that  power  ought  not  to  be  conferred  upon  some  cor- 
poration which  has  no  such  purpose,  but  desires  merely  to 
acquire  such  rights  in  property  for  purposes  of  speculation, 
or  even  of  blackmail.  I  by  no  means  suggest  that  any  such 
purpose  is  entertained  by  the  present  corporation ;  but  it  ia  a 
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possible  motive,  and  therefore  offers  a  most  cogent  reason  why 
the  legislature  should  have  deemed  the  bona  fide  intent  to 
build  the  whole  road  an  essential  fact  preliminary  to  the  cast- 
ing upon  private  property  of  even  the  cloud  resulting  from 
an  order  of  condemnation,  though  the  proceedings  should  go 
no  further.  One  of  the  appellants  here  presents  a  striking 
illustration  of  the  practical  injury  that  may  result  merely 
from  the  institution  of  the  proceedings.  That  appellant  owns 
and  operates  a  large  factory,  through  which  the  right  of  way 
passes,  severing  into  two  parts  the  very  building.  It  needs 
no  words  to  paint  the  embarrassment  under  which  such  an 
owner  labors  during  the  period  of  uncertainty  whether  his 
property  will  be  taken  or  not.  lie  cannot  commit  himself  to 
the  acquirement  of  a  new  site  and  new  buildings,  he  cannot 
safely  enlarge  his  business  or  equipment  at  the  old  stand,  nor 
can  he  enter  into  large  engagements  to  supply  his  product. 
Why  should  not  such  a  sufferer  yield  readily  to  demands  for 
blackmail  to  terminate  the  pei*il  against  which  the  present 
construction  of  the  law  offers  him  no  protection  ? 

For  such  reasons  as  these,  were  there  no  others,  I  cannot 
but  believe  that  the  legislature  intended  to  require  the  exist- 
ence of  the  very  fact  of  a  good-faith  purpose  to  build  a  rail- 
road as  a  condition  of  the  disturbance  of  private  rights  of 
property  by  a  corporation.  Unless  that  fact  is  required  to  be 
established  by  judicial  investigation  on  the  hearing  following 
the  petition  for  condenmation,  it  is  not  required  to  exist. 
Neither  the  affidavits  of  the  incorporators  nor  the  verification 
to  the  petition  constitutes  the  fact.  Upon  the  doctrine  now 
announced  by  the  court  all  such  affidavits  may  be  absolutely 
false,  neither  the  intent  nor  the  ability  to  serve  any  public 
purpose  may  exist  at  all,  and  yet  the  confiscation  of  private 
property  proceed  to  consummation.  Not  even  is  there  the 
usual  probability  of  criminal  responsibility  to  deter  the  falsi- 
fication of  such  affidavits,  for  the  affiants  need  not  either  re- 
side or  come  within  this  state,  so  as  to  be  within  reach  of  its 
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process.  I  am  therefore  of  opinion  that  the  question  of  the 
good-faith  intent  of  a  petitioning  railroad  corporation  to 
build  the  road  authorized  by  its  charter  is  an  issuable  one,  to 
be  resolved  upon  any  evidence  relevant  thereto. 

r  ought,  perhaps,  to  note  an  inaccuracy  in  the  opinion,  in 
that  it  states  that  the  trial  court  found  that  the  petitioner  did 
intend  in  good  faith  to  build  the  road  authorized  by  its  char- 
ter. The  finding  made  is  merely  that  it  intends  to  build 
such  road  "upon,  over,  and  across  the  lands  mentioned  and 
described  in  the  petition."  Those  lands  are  all  in  Milwau- 
kee county,  while  the  road  authorized  by  the  charter  extends 
from  Milwaukee  to  East  St.  Louis,  in  Illinois.  I  can  find  in 
the  record  no  evidence  of  any  purpose,  plan,  or  ability  to 
build  the  road  so  authorized. 

WiNSLOW,  J.  I  concur  in  the  separate  opinion  of  Mr. 
Justice  DoDGB, 

Upon  a  motion  for  a  rehearing  there  was  a  brief  by  John 
F,  Burke,  attorney,  and  Henry  C.  Wood  and  Colm  C.  H. 
Fyffe,  of  counsel,  for  the  respondent 

In  reply  to  such  motion  there  was  a  brief  by  Carl  Bunge, 
city  attorney  oi  Milwaukee,  and  Timlin  <&  Olicksman  for 
Canar  and  Highy,  and  a  separate  brief  by  Miller,  Noyes  & 
Miller  for  the  International  Harvester  Company. 

The  motion  was  denied  April  5,  1906. 

Keewin,  J.,  took  no  part  in  the  decision  of  this  case. 
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McCofiD^  Appellant,  vs.  Edwaed  Hines  Lumbeb  Company^ 

Respondent. 

January  11 — April  5,  1905. 

Statute  of  frauds:  Oral  promise  to  answer  for  debt  of  anotlver:  Ad- 
vances on  logging  contract. 

Plaintiff  contracted  with  a  corporation  to  cut  and  haul  logs  from 
his  lands,  it  being  understood  that  as  the  subcontractors  needed 
supplies  and  money  for  the  work  plaintiff  would  make  advances 
to  them,  to  be  deducted  from  the  amounts  becoming  due  from 
him  to  the  principal  contractor.  Afterwards  plaintiff  sold  much 
of  the  timber  to  defendant  and  assigned  to  it  the  logging  con« 
tract  so  far  as  it  affected  the  timber  sold.  This  sale  was  in 
part  tentative  and  dependent  upon  the  result  of  investigation 
of  titles,  etc.  For  certain  necessary  advances  to  be  made  by 
plaintiff  pending  such  investigation  defendant  orally  agreed 
to  reimburse  him.  Held,  that  this  was  not  a  promise  to  answer 
for  a  debt  of  the  subcontractor  to  whom  such  advances  were 
made,  but  was  an  original  promise  to  repay  sums  of  which  de- 
fendant received  the  benefit,  and  hence  was  not  within  the  stat- 
ute of  frauds. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vixje,  Circuit  Judge.     Reversed. 

In  October,  1899,  the  plaintiff  and  a  corporation  of  which 
he  was  president,  the  McCord  Lumber  Company,  owned  and 
controlled  a  very  large  amount  of  timber  tributary  to  Su- 
perior, and  had  made  a  general  logging  contract  with  the 
Bayfield  &  Western  Railway  Company,  whereby  the  latter, 
through  a  series  of  years,  was  to  cut,  log,  and  haul  the  logs 
to  the  booms  of  the  plaintiff  tributary  to  his  sawmill  at  Su- 
perior. Logging  operations  had  already  commenced,  largely 
through  the  medium  of  subcontractors,  who  were  employed 
by  the  railway  company  to  do  the  cutting  and  loading  on  the 
cars.  It  was  the  contemplation  and  understanding  between 
the  railway  company  and  McCord  that,  as  these  loggers 
needed  supplies  and  small  amounts  of  money  for  payment  of 
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men  quitting  during  the  season,  and  such  things,  the  plaintiff 
and  his  company  should  make  such  advances,  and  withhold 
the  same  out  of  the  various  instalments  which  might  become 
due  the  railway  company  upon  its  contract  as  logs  were  de- 
livered, such  advancements  being  customarily  necessary  in 
order  to  enable  the  pushing  forward  of  the  logging,  which 
was  highly  important  to  the  owner  of  the  logs.  They  would, 
of  course,  constitute  payments  on  the  railway  company's  con- 
tract liability  to  the  loggers.  On  October  2,  1899,  the 
McCord  Lumber  Company  and  the  plaintiff  entered  into 
written  contracts  with  the  defendant  of  much  complexity, 
but  in  substance  transferring  to  the  defendant  the  rights  of 
plaintiff  and  his  company  to  a  very  large  amount  of  timber, 
the  sawmill  at  which  it  was  contemplated  such  logs  should  be 
sawed,  and  also  the  assignment  of  the  McCord  Company's 
contract  with  the  railway  company  so  far  as  it  applied  to 
any  of  the  timber  transferred  to  the  defendant,  whereby  the 
defendant  was  to  step  into  the  place  of  the  plaintiff  and 
his  company  in  the  possession  and  operation  of  the  saw- 
mill and  the  ownership  and  receipt  of  the  logs  under  the 
railway  company  contract,  and  also  with  reference  to  the 
payment  of  all  sums  due  the  railway  company  upon  such 
contract.  The  transaction  with  the  defendant  involved  the 
investigation  of  title  and  adjustment  of  incumbrances  on 
a  large  amount  of  lands,  and  was  in  part  tentative  and 
dependent  upon  the  satisfactory  result  of  such  investigation 
and  arrangement  as  to  securities.  As  the  defendent  well 
knew,  upon  a  certain  section  34:  one  Colbroth,  as  a  subcon- 
tractor of  the  railway  company,  had  already  conamenced  log- 
ging operations,  and  was  expected  and  desired  by  all  to  push 
them  forward  with  vigor.  Necessarily,  at  the  time  of  con- 
summating the  contract  of  October  2,  1899,  it  became  im- 
portant for  the  defendant  to  examine  many  things,  to  visit 
the  lands,  develop  the  details  of  the  logging  operations,  etc. 
At  about  this  time  it  is  claimed  by  the  plaintiff  that  Colbroth 
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requested  certain  supplies,  and  certain  advancements  for 
supplies  already  received,  and  the  like,  and  the  plaintiff  sub- 
mitted to  the  defendant's  agent  such  request,  and  was,  by 
that  agent,  requested  to  go  on  temporarily  as  if  he,  the  plaintr 
iff,  were  still  the  owner,  to  make  the  advances  necessary  to 
keep  the  work  running,  such  agent  promising  that  as  soon  as 
the  details  of  investigation,  etc.,  were  completed,  the  defend- 
ant would  reimburse  all  such  advances,  if  that  timber  were 
accepted,  as  it  afterward  was ;  the  defendant,  of  course,  hav- 
ing the  opportunity  to  reimburse  itself  out  of  the  sums  which 
would  come  due  to  the  railway  company  upon  the  delivery 
of  the  logs  under  its  contract.  Plaintiff  also  gave  testimony 
that  after  the  advances  had  been  made  en^d  the  transfers  to 
defendant  consummated  defendant  assented  to  and  promised 
to  repay  all  the  advances  specified  in  the  complaint  The  de- 
fendant and  its  agent  denied  making  any  such  promises. 

The  issues  of  fact  were  submitted  to  the  jury,  who  re- 
turned a  verdict  for  the  plaintiff  in  substantially  the  sum 
claimed  by  him,  whereupon  defendant  moved  for  judgment 
notwithstanding  the  verdict,  for  the  reason  that  the  promise, 
if  any  was  made  by  the  defendant,  was  to  pay  the  debt  of 
another,  to  wit,  Colbroth,  and  was  not  in  writing.  The  court 
granted  such  motion  and  entered  judgment  dismissing  the 
<X)mplaint,  from  which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Luse,  Powell, 
deForest  &  Luse,  and  oral  argument  by  L.  K.  Lose. 

Solon  L.  Perrm^  for  the  respondent 

The  following  opinion  was  filed  January  31,  1905 : 

Dodge,  J.  The  jury  having  returned  a  verdict  for  plaint- 
iff, judgment  for  defendant  can  be  justified  only  if  the  evi- 
<lence  conclusively  establishes  that  the  defendant's  promise 
was  to  answer  for  the  debt  or  default  of  another,  which,  by 
subd.  2,  sec.  2307,  Stats.  1898,  is  void  if  not  in  writing. 
This  provision  comes  to  us   from  the  original  statute  of 
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frauds,  29  Car.  II,  of  which  it  has  been  said  by  an  enthusi- 
ast that  every  line  was  worth  a  subsidy,  and  by  a  cynic  that 
every  line  has  cost  a  subsidy  to  interpret.  The  latter  state- 
ment has  been  gaining  force  as  the  ingenuity  of  greed  has, 
through  centuries,  been  strained  to  escape  this  apparently 
plain  provision,  until  its  application  is  now  surrounded  by 
such  a  cloud  of  decisions  as  to  defy  exhaustive  examination. 
In  them,  as  might  be  expected,  will  be  found  reasoning  and 
dicta  well  calculated  to  confuse  exact  lines  of  demarkation. 
Nevertheless  such  lines  can  be  traced  with  reasonable  cer- 
tainty and  distinctness.  The  promise  voided  by  the  statute  is 
one  to  answer  for  tlie  debt  or  default  of  another.  Hence  the 
statute  has  no  application  unless  there  be  a  primary  obligation 
of  some  one  else,  and  the  promise  be  to  answer  for  that  as 
such.  In  other  words,  the  promise  must  be  collateral  to  and 
dependent  upon  the  breach  of  a  recognized  obligation  prima- 
rily owed  by  another.  If  such  it  be,  however,  it  is  void  un- 
less in  writing.  There  are  many  dicta  and  some  decisions 
indicating  that  this  result  may  be  escaped  if  there  is  a  new 
consideration  for  the  guaranty,  or  if  such  consideration  con- 
sist of  benefit  to  the  guarantor.  The  statute,  however,  recog- 
nizes no  such  exception.  There  must,  on  general  principles,  be 
new  consideration  for  the  promise  of  indemnity  in  any  event 
to  render  it  valid,  written  or  unwritten ;  hence  to  say  that  the 
existence  of  such  consideration  alone  takes  the  promise  out 
of  the  statute  is  to  deny  the  statute  any  force  whatever.  1 
Brandt,  Suretyship  (2d  ed.)  §  60.  Again,  there  are  state- 
ments in  the  cases  to  support  evasion  of  the  statute  if  the 
leading  object  of  the  promisor  is  to  benefit  himself,  or  if  the 
creditor  principally  relies  on  the  guarantor.  All  such  state- 
ments are  misleading.  None  of  such  considerations  will  of 
themselves  prevent  the  application  of  the  statute  if  the  prom- 
ise is  really  to  answer  for  the  debt  of  another.  Each  of  them 
may,  however,  serve  as  evidence  in  special  cases  to  show  that 
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the  promise  is  really  to  pay  an  original  obligation  of  the 
promisor,  to  which  the  statute  offers  no  obstacle,  however 
much  such  obligation  may  co-exist  with  or  be  measured  by  the 
debt  of  another.  The  existence  of  such  original  obligation 
will  be  found  on  careful  analysis  to  be  the  true  basis  of  most 
of  the  decisions  where  a  new  consideration  has  been  given 
prominence.  A  few  of  the  cases  illustrating  the  situations  in 
which  the  undertaking  will  be  considered  original,  and  not 
merely  collateral  to  and  dependent  upon  the  third  person's 
obligation,  are  the  following:  Putney  v.  Famham,  27  Wis. 
187;  Young  v.  French,  35  Wis.  Ill;  Hoile  v.  Bailey,  58 
Wis.  434,  17  N.  W.  322 ;  Lessel  v.  Zillmer,  105  Wis.  334,  81 
N.  W.  403.  An  illustration  of  the  reverse  situation,  where, 
although  there  was  a  new  consideration  involving  benefit  to 
the  promisor,  his  promise  was  absolutely  collateral — a  mere 
guaranty  of  the  debt  of  another — and  therefore  avoided  by 
the  statute,  is  Commercial  Nat  Bank  v.  Smith,  107  Wis. 
574,  93  N.  W.  766. 

The  parties  here  negotiated  and  finally  agreed  upon  a  sale 
from  plaintiff  and  his  company  to  defendant  of  certain  stand- 
ing timber  which  the  latter  desired  transformed  into  saw 
logs  with  all  possible  expedition.  It  was  important  that  such 
transformation  progress  during  the  period  of  negotiation^ 
examination  of  title,  and  arrangement  of  details.  To  that 
end  it  was  necessary  that  some  one  make  advances.  When 
transfer  was  finally  made  at  the  prices  fixed  for  standing 
timber,  that  timber  had  been  advanced  toward  its  next  stage 
of  saw  logs  to  the  extent  of  the  logging  work  done  in  the  in- 
terim, and  was  enhanced  in  value  to  an  amount  presump- 
tively in  excess  of  the  advances  made  by  plaintiff,  and  those 
advances  were  available  as  a  credit  upon  the  contract  price 
for  cutting  and  hauling  the  logs,  which  defendant  had  agreed 
to  assxmie.  Hence,  upon  final  conveyance  by  plaintiff  and  his 
company,  they  transferred  by  their  written  contract  the  tim- 
Vol.  124-33 


511  SUPREME  COUET  OF  WISCONSIN.       [Apr. 

McCord  V.  Edward  Hinea  L.  Co.  124  Wis.  609. 

ber,  but  also  the  addition  thereto  resulting  from  partial  trans- 
iormation  into  logs,  and  defendant  thus  received  full  and 
adequate  beneficial  consideration  for  a  promise  to  pay  for 
such  addition  or  enhancement  in  value.  The  evidence  cer- 
tainly tends  to  support  the  view  that,  in  addition  to  the 
timber,  defendant  in  November  purchased  from  plaintiff  the 
enhancement  of  the  same  which  his  money  had  procured ;  or, 
in  another  aspect,  purchased  his  right  to  a  credit  upon  the 
railway  company^s  logging  contract  to  the  amount  of  such 
advancements,  and  agreed  to  pay  him  a  price  therefor.  This, 
of  course,  would  be  an  obviously  original  promise  to  pay  a 
price  for  property  purchased  by  the  defendant,  and  would  be 
in  no  wise  affected  by  the  fact,  if  it  existed,  that  Colbroth,  or 
any  one  else,  might  be  indebted  to  plaintiff  for  those  ad- 
vances, for  it  would  not  necessarily  be  collateral  to,  or  in  any 
wise  dependent  upon,  either  existence  of  such  debt  or  default 
therein  by  Colbroth.  Indeed,  if  such  debt  existed,  the  trans- 
action would,  in  effect,  work  a  purchase  of  it  by  defendant, 
not  a  guaranty  of  it.  The  promise  was  in  terins,  not  to  pay 
what  Colbroth  owed,  but  to  pay  plaintiff  certain  sums  because 
he  had  advanced  them  and  defendant  had  the  benefit.  No 
reference  was  made  to  the  fact  that  Colbrotii  owed  a  debt  at 
all,  nor  was  the  amount  which  defendant  promised  to  pay  at 
all  dependent  on  the  amount  which  Colbroth  owed.  We  are 
convinced  that  the  evidence  fully  justified  the  jury  in  find- 
ing that  defendant's  promise  was  an  original  one  to  pay  a 
price  for  something  of  value  which  it  received  from  plaintiff 
and  his  company.  They  having  so  found  by  their  general 
verdict,  the  statute  of  frauds  offered  no  obstacle  to  its  va- 
lidity. 

A  further  test,  which  is  often  applied,  is  whether  the  thing 
promised  by  the  defendant  is  identical  with  the  obligation 
owed  by  the  third  person.  If  not — ^if  it  be  to  do  something 
different^  though  it  may  include  some  part  or  the  whole  of 
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the  latter's  obligation — ^it  will  ordinarily.be  deemed  not  a 
mere  promise  to  answer  for  the  debt  of  another,  but  an  orig- 
inal undertaking  not  affected  by  the  statute.  Thus,  indem- 
nity to  a  surely  upon  a  debt  owed  by  the  third  person  to  a 
fourth  has  been  held  valid  because  the  third  person  owed  no 
debt  to  the  surety,  but  merely  might,  on  a  contingency,  be- 
come under  obligation  to  him  by  implication  of  law,  not  to 
pay  the  debt,  but  to  reimburse  him  in  case  he  had  to  pay, 
while  the  defendant's  promise  was  to  protect  him  against  the 
necessity  of  paying  at  all.  Another  illustration  is  where  the 
owner  of  a  machine  warranted  it  to  woric  to  a  certain  stand- 
ard, while  the  defendant  agreed  that  it  should  work  to  the 
satisfaction  of  the  plaintiff.  This  distinction,  while  in  some 
conflict  in  other  jurisdictions,  has  been  fully  adopted  in  Wis- 
consin. Browne,  Stat  Frauds  (5th  ed.)  §§  161  et  seq.; 
Shook  V.  Yanmater^  22  Wis.  532 ;  Yogel  v.  Melms,  31  Wis. 
306;  Evil  V.  Brown,  35  Wis.  652.  We  deem  such  distinc- 
tion applicable  here,  for  in  no  view  of  the  evidence  can  there 
be  found  any  obligation"  resting  on  either  Colbroth  or  the 
railway  company  to  pay  the  plaintiff  the.  amount  of  his  ad- 
vances. There  is  no  express  agreement  to  repay  any  part  of 
them  on  any  contingency.  The  agreement  and  understanding 
as  stated  by  McCord,  without  dispute,  was  merely  that  any 
such  advances  should  be  treated  as  a  payment  upon  the  $3.50 
per  M.  which  he  was  bound  to  pay  to  the  railway  company 
for  completed  cutting  and  hauling  of  the  logs.  If  ttere  was 
any  implied  agreement  of  reimbursement,  it  went  no  further 
than  to  make  plaintiff  good  in  the  ultimate  contingency  of  his 
not  receiving  enough  logs  under  that  contract  to  satisfy  his 
advances,  or,  perhaps,  upon  abandonment  of  the  logging  con- 
tract Clearly  he  could  not,  at  the  time  of  his  transaction 
with  defendant,  demand  or  sue  for  the  amount  of  those  ad- 
vances as  against  Colbroth.  Hence  the  promise  of  defendant 
to  pay  him  that  amount  absolutely  and  without  contingency 
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was  in  no  wise  identical  with  any  debt  or  obligation  owing 
from  any  third  person,  and  on  the  authority  of  the  above- 
cited  cases  is  not  within  the  statute  of  frauds. 

For  the  reasons  stated  we  must  conclude  that  the  action 
of  the  trial  court  in  ordering  and  entering  judgment  for  de- 
fendant was  erroneous. 

By  the  Court, — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  for  plaintiff  upon  the 
verdict. 

Upon  a  motion  for  a  rehearing  there  was  a  brief  by  Solon 
L.  Perrirt',  attorney,  and  R.  M.  Bashford,  of  counsel,  for  the 
respondent. 

In  reply  to  such  motion  there  was  a  brief  by  LusCj  Powellj, 
deFored  <£  Luse,  for  the  appellant 

The  motion  was  denied  April  5,  1905. 


Schmidt,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

February  25— April  5,  1905. 

Criminal  law:  Manslaughter  in  fourth  degree:  Self-defense:  Degree 
of  force:  Instructions  to  jury:  Curing  error. 

1.  A  conviction  of  manslaughter  in  the  fourth  degree  under  either 

sec.  4362  or  sec.  4363,  Stats.  1898,  is  held  to  have  heen  war- 
ranted by  evidence  from  which  the  Jury  might  have  concluded 
either  that  the  pistol,  by  the  accidental  discharge  of  which  the 
homicide  was  committed,  was  unlawfully  pointed  by  defendant 
at  the  deceased,  or  that  it  was  lawfully  so  pointed  but  the  dis- 
charge thereof  was  the  result  of  culpable  negligence. 

2.  One  assaulted  is  entitled  to  act  upon  his  apprehensions  of  im- 

minent peril,  reasonably  justified  by  the  circumstances,  not 
only  in  deciding  to  use  force  to  repel  the  assault  but  also  iu 
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deciding  as  to  the  amount  of  force  to  be  used;  and  it  was  error 
to  charge  the  jury,  in  such  a  case,  that,  the  assaulted  person 
had  a  right  to  use  no  greater  force  than  was  "actually  neces- 
sary under  all  the  circumstances." 
8.  An  erroneous  instruction  is  not  cured,  nor  the  presumption  of 
prejudice  therefrom  overcome,  by  a  correct  statement  of  the 
law  on  the  same  subject  elsewhere  in  the  charge. 

Ebeob  to  review  a  judgment  of  the  circuit  court  for  Oneida 
county :  W.  C.  Silvebthobn,  Circuit  Judge.     Reversed. 

Information  for  murder  committed  by  the  plaintiflE  in 
error,  hereinafter  for  brevity  termed  the  defendant,  upon  one 
George  Vieux,  under  substantially  the  following  circum- 
stances: Vieux  was  a  large,  powerful  man,  twenty-three 
years  of  age,  abusive  and  quarrelsome  when  intoxicated,  and 
defendant  was  a  comparatively  small  man,  fifty  years  of  age, 
and  on  Christmas  day,  1902,  was  in  charge  of  a  saloon  at 
Three  Lakes,  Oneida  county,  Wisconsin.  Vieux  had  been  in 
such  saloon  once  or  more  during  the  afternoon  of  that  day, 
and  had  quarreled  violently  with  the  defendant,  throwing 
him  down  and  bruising  him.  After  a  short  absence  he  re- 
turned, attacked  a  chore  boy,  who  fled  for  safety  behind  the 
bar  where  defendant  was  serving,  whereupon  Vieux  came 
threateningly  toward  the  bar,  the  evidence  differing  whether 
close  to  it  or  a  few  feet  away.  Defendant  picked  up  a  pistol, 
held  it  in  both  hands  resting  on  the  counter,  and  ordered  de- 
ceased to  depart.  There  was  evidence  of  previous  threats  on 
the  part  of  defendant  to  kill'  or  shoot  Vieux  if  he  returned. 
There  is  some  conflict  as  to  whether  Vieux  retreated  a  step  or 
two  when  the  pistol  was  presented  or  persisted  in  his  threat- 
*ening  attitude.  Almost  momentarily  the  pistol  was  dis- 
charged, without  intention  or  volition  on  his  part,  as  defend- 
ant claims.  Vieux  was  shot  and  killed.  The  jury  found  a 
verdict  of  manslaughter  in  the  fourth  degree,  and  judgment 
and  sentence  to  the  state  prison  for  two  years  was  entered, 
to  review  which  defendant  brings  this  writ  of  error. 
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The  cause  was  submitted  for  the  plaintiff  in  error  on  tiie 
brief  of  A.  W.  Shelton. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney Oenerai  and  Waiter  D,  Corrigan,  assistant  attorney 
general,  and  oral  argument  by  Mr.  Corrigan. 

Dodge,  J.  The  first  assignment  of  error  is  that  a  convic- 
tion was  not  warranted.  With  this,  after  a  careful  examina- 
tion of  the  evidence,  we  find  ourselves  unable  to  agree,  al- 
though conceding  that  ihere  is  plenty  of  evidence  which 
might  have  warranted  a  contrary  conclusion  by  the  jury. 
That  defendant  did  not  voluntarily  discharge  the  pistol  is 
declared  by  himself,  and  to  some  extent  supported  by  other 
evidence,  and  the  jury  must  have  reached  this  conclusion  in 
finding  manslaughter  in  the  fourth  degree,  for  this,  under 
the  circumstances,  must  have  consisted  either  in  the  acciden- 
tal discharge  of  the  pistol  while  defendant  was  doing  some 
unlawful  act,  under  sec.  4362,  Stats.  1898,  or,  if  the  act  being 
done  was  lawful,  then  by  culpable  negligence  (sec.  4363, 
Stats.  1898).  We  are  persuaded  that  there  is  evidence  from 
which  either  of  these  conclusions  may  have  been  reached. 
The  pointing  of  the  pistol  at  the  deceased  might  have  been 
lawful  or  unlawful,  according  to  the  apparent  inmiinence 
of  an  attack  or  breach  of  the  peace  by  the  deceased.  Upon 
this  question  the  evidence  is  conflicting.  On  the  other 
hand,  if  the  jury  found  that  the  threatening  of  the  deceased 
with  a  pistol  was  justified  by  the  apparent  danger,  so  that 
the  act  was  lawful,  they  might  nevertheless  have  found  that 
the  discharge  of  the  pistol  was  the  result  of  culpable  negli- 
gence. There  is  evidence  of  the  entire  ignorance  of  the  de- 
fendant as  to  the  use  of  a  pistol,  and  of  the  fact  that,  as  he 
held  it  toward  the  deceased  in  both  hands,  his  thumbs  were  in 
contact  with  the  trigger.  We  are  not  prepared  to  say  that 
with  so  dangerous  a  weapon  as  a  pistol  such  method  of  hand- 
ling might  not  be  deemed  culpable  negligence. 
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Error  is  also  assigned  upon  an  instruction,  generally,  to 
the  effect  that  the  defendant,  being  in  charge  of  the  saloon, 
had  a  right  to  use  force  to  quell  a  disturbance  therein,  and  if, 
in  80  doing,  he  was  assaulted  by  the  deceased,  had  a  right  to 
repel  such  assault  with  reasonable  force,  and  such  as  was 
necessary  to  accomplish  that  purpose,  "and  no  greater  or 
other  force  than  was  actually  necessary  under  all  the  circum- 
stances/' This  was  error.  It  is  no  less  true  that  one  assaulted 
is  entitled  to  act  upon  his  apprehensions,  reasonably  justi- 
fied by  the  circumstances,  in  deciding  as  to  the  amount  of 
force  which  he  may  use,  than  that  such  apprehension  may 
justify  him  in  using  force  at  all ;  and  to  tell  the  jury  that  he 
may  use  no  more  force  than  is  "actually  necessary"  is  as 
erroneous  as  to  tell  them  that,  before  he  can  use  force 
at  all,  the  peril  of  an  assault  must  be  actually  imminent, 
instead  of  merely  imminent  to  his  reasonable  apprehension. 
Perkins  v.  State,  78  Wis.  651,  47  K  W.  827;  Richards  v. 
State,  82  Wis.  172,  51  N.  W.  652;  Ryan  v.  State,  116  Wis. 
488,  602,  92  N.  W.  271 ;  State  v.  UicJcam,  95  Mo.  322,  328, 
8  S.  W.  252;  Slate  v.  Brooks,  99  Mo.  137,  144,  12  S.  W. 
633;  State  V.  Harper,  149  Mo.  614,  528,  61  S.  W.  89; 
1  Bishop,  New  Crim.  Law,  §§  305,  874. 

The  state  urges  that  such  error  was  cured  by  an  instruction 
elsewhere  in  the  charge  to  the  effect  that  defendant  was  justi- 
fied in  acting  upon  the  facts  and  circumstances  as  they  rea- 
sonably appeared  to  him.  We  do  not  find  any  such  instruc- 
tion clearly  addressed  to  the  quantum  of  force  justified,  but 
merely  to  the  imminence  of  peril  justifying  force  at  all.  Even 
if  it  be  deemed  applicable  to  the  former  subject,  however,  it 
was  not  given  in  connection  with  and  as  a  qualification  of  the 
instruction  now  assailed,  as  was  the  case  in  Richards  v.  State, 
supra.  It  was  an  independent  statement  of  a  general  rule  of 
law.  An  erroneous  instruction  is  not  cured,  nor  the  pre- 
sumption of  prejudice  therefrom  overcome,  by  a  correct  state- 
ment of  the  law  on  the  same  subject  elsewhere  in  the  charge. 
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Imhoff  V.  0.  &  M.  R.  Co.  20  Wis.  344,  346;  Eggett  v.  Allen, 
106  Wis.  633,  638,  82  N.  W.  656;  New  Home  8.  M.  Co.  v. 
Simon,  107  Wis.  368,  378,  83  N.  W.  649. 

By  the  Cowrt. — Judgment  reversed,  and  cause  remanded 
for  a  new  trial.  The  warden  of  the  state  prison  will  deliver 
the  plaintiff  in  error,  FrwnJc  Schmidt,  to  the  sheriff  of  Oneida 
county,  who  is  directed  to  keep  the  said  Schmidt  in  his  cus- 
tody until  discharged  therefrom  by  due  process  of  law. 


Eau  Claibe  National  Bank,  Respondent,  vb.  Chippewa 
Valley  Bank,  Garnishee,  imp.,  Appellant 

March  U— April  5,  1905. 

€fami8hment:  Bank:  Fraudulently  transferred  note  and  mortgage 
received  for  collection:  Interpleader:  Judgment:  Interest:  Costs, 

1.  A  note  and  mortgage  were  assigned  by  husband  to  wife  in  fraud 

of  creditors  and  were  by  the  wife  placed  in  a  bank  fdr  collec- 
tion. After  it  had  received  a  check  from  the  mortgagor  in  pay- 
ment, the  bank  was  garnished  by  a  creditor  of  the  husband  ao^ 
had  notice  of  the  plaintiff's  claim  that  the  assignfiient  to  the 
wife  was  void.  It  nevertheless  paid  the  money  to  the  wife, 
who  had  also  been  made  a  garnishee.  Held,  that  under  sec. 
2768,  Stats.  1898.  the  bank  was  liable  as  garnishee. 

2.  Although  the  bank  and  the  wife  of  the  principal  defendant  were 

proceeded  against  severally  as  garnishees,  yet  all  were  parties 
to  the  proceeding,  so  that  no  interpleader  was  necessary,  and 
a  judgment  in  favor  of  the  plaintiff  against  the  bank  as  gar- 
nishee, and  also  determining  that  the  wife  had  no  title  to  the 
note  and  mortgage,  was  proper. 

3.  Under  sec.  27G8,  Stats.  1898,  the  bank  was  liable  in  such  case  for 

interest  on  the  amount  found  to  have  been  in  its  possession  as 
garnishee,  from  the  date  of  the  judgment  in  favor  of  plaintiff 
in  the  original  action. 

4.  The  bank  having  denied  all  liability,  costs  were  properly  awarded 

against  it,  under  sec.  2772,  State.  1898. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  James  O'K'ErLL,  Circuit  Judge.  Modified 
and  affirmed\ 

It  appears  from  the  record  that  May  28,  1902,  the  plaint- 
iff commenced  an  action  against  John  T.  Friend  and  three 
other  parties  to  recover  $5,976,  over  and  above  all  offsets, 
founded  upon  express  contract  In  addition  to  the  facts  men- 
tioned, the  affidavit  for  garnishment  stated,  in  effect,  that  the 
affiant  believed  that  Louise  E.  Friend  and  the  Chippewa  Val- 
ley Bank  were  indebted  to  or  had  property,  real  or  personal, 
in  their  possession  or  under  their  control  belonging  to  the  de- 
fendant John  T.  Friend,  who  had  not  property  liable  to  exe- 
cution sufficient  to  satisfy  the  plaintiff^s  demand,  and  that 
such  indebtedness  or  property  was,  to  the  best  of  the  affiant's 
knowledge  and  belief,  not  by  law  exempt  from  seizure  and 
sale  upon  execution. 

The  Chippewa  Valley  Bamk,  through  its  cashier,  on  June 
3,  1903,  separately  answered  such  garnishment  upon  oath, 
and  therein  stated  that  at  the  time  of  the  service  of  the  gar- 
nishee summons  upon  it  "the  Chippewa  Valley  Bank  was 
then,  and  is  now,  in  no  manner  and  upon  no  account  what- 
ever indebted  or  under  liability  to  the  defendant  John  T. 
Friend,  and  that  it  then  had,  and  now  has,  in  its  possession 
or  under  its  control,  no  real  estate  and  no  personal  property 
or  credits  of  any  description  whatever  belonging  to  said  de- 
fendant or  in  which  he  has  any  interest,  and  is  in  no  manner 
liable  as  garnishee  in  this  action."  On  the  same  day  the 
plaintiff's  attorneys  notified  the  attorneys  of  the  Chippewa 
Valley  Bank  that  the  plaintiff  thereby  elected  to  take  issue 
on  the  answer  of  the  Chippewa  Valley  Bajik  therein  to  the 
garnishee  summons,  and  would  maintain  it  to  be  liable  as 
garnishee. 

On  June  16,  1902,  Louise  E.  Friend  separately  answered 
such  garnishment  upon  oath  to  the  same  effect  as  the  answer 
of  the  Chippewa  Valley  Bank,  and  on  the  same  day  the 
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plaintiff,  by  its  attorneys,  notified  the  attorneys  for  the  said 
Louise  E.  Friend  that  they  thereby  elected  to  take  issue  on 
the  answer  of  Louise  E.  Friend  therein,  and  w(yuld  maintain 
her  as  liable  as  garnishee. 

On  April  18,  1903,  the  plaintiff  recovered  judgment  in 
the  circuit  court  in  the  original  action  against  John  T. 
Friend  and  the  other  three  parties  referred  to,  in  the  sum  of 
$6,621.18  damages  and  costs.  On  April  11,  1904,  such  is- 
sues on  the  respective  answers  of  the  garnishees,  the  Chip- 
pewa Valley  Bank  and  Louise  E.  Friend,  were  tried,  and  at 
the  close  of  the  trial  the  court  found,  as  matters  of  fact,  in 
effect:  (1)  That  judgment  was  rendered  and  entered  in  the 
original  action  as  stated ;  (2)  that  at  the  time  of  the  garnish- 
ment (May  28,  1902)  the  Chippewa  Valley  Bank  had  in  its 
possession  and  under  its  control  a  certain  promissory  note 
secured  by  mortgage  on  real  estate,  dated  July  10,  1900,  and 
executed  and  delivered  by  Theodore  and  Ida  Maas,  and  pay- 
able to  John  T.  Friend,  for  $800,  with  interest,  amounting 
in  all  on  that  date  to  $844.88,  together  with  an  assignment  of 
said  note  and  mortgage  by  John  T.  Friend  to  Louise  E. 
Friend  dated  February  13,  1902 ;  also  a  satisfaction  of  said 
mortgage,  dated  May  23,  1902,  and  executed  by  Louise  E. 
Friend ;  also  a  cheek  signed  by  William  A.  Teall,  agent,  on  the 
"ISTew  Bank  of  Eau  Claire,"  payable  to  the  order  of  the  Chip- 
pewa Valley  Bank,  for  $844.88,  which  had  been  delivered 
to  and  accepted  by  the  Chippewa  Valley  Bank  in  payment 
of  said  note  and  mortgage,  and  which  was  afterwards,  and  on 
May  28,  1902,  paid  by  said  Xew  Bank  of  Eau  Claire  to  the 
Chippewa  Valley  Bank,  and  which  property  so  in  the  hands 
of  the  Chippewa  Valley  Bank  was  at  the  time  of  the  value 
of  $844.88;  (3)  that  said  note  and. mortgage  and  check  at 
the  time  of  the  garnishment  were  owned  by  and  the  property 
of  John  T.  Friend,  and  the  note  and  mortgage  had  been 
placed  in  the  Chippewa  Valley  Bank  for  collection  and  pay- 
ment by  Louise  E.  Friend;  (4)  that  said  assignment  of  the 
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note  and  mortgage  from  John  T.  Friend  to  Louise  E.  Friend 
was  made  by  said  John  T.  Friend,  and  received  by  Louise  E. 
Friend,  for  the  purpose  of  hindering,  delaying,  and  defraud- 
ing the  creditors  of  John  T.  Friend,  and  that  in  making  said 
assignment  said  Louise  E.  Friend  had  notice  of  and  partici- 
pated in  said  fraud ;  that  at  the  time  of  making  the  assign- 
ment the  plaintiff  was  a  creditor  of  John  T.  Friend,  and  said 
assignment  was  void  as  against  the  plaintiff;  (5)  that  the 
note  and  mortgage  were  not  puVchased  by  the  said  Louise  E. 
Friend  from  the  said  John  T.  Friend  for  a  valuable  consid- 
eration paid  out  of  her  separate  estate ;  (6)  that  the  Chippewa 
Valley  Bank  at  the  time  of  the  garnishment  had  notice  of  the 
fact  that  the  plaintiff  claimed  that  said  property  was  the 
property  of  John  T.  Friend,  and  that  the  assignment  thereof 
by  him  to  his  wife,  Louise  E.  Friend,  was  fraudulent  and 
void  as  against  the  plaintiff ;  and  the  Chippewa  Valley  Bank 
also  had  notice  that  by  said  garnishment  the  plaintiff  sought 
to  reach,  levy  on,  and  hold  said  property  as  the  property  of 
John  T.  Friend;  (7)  that  the  garnishee,  Louise  E.  Friend, 
had  no  right,  title,  or  interest  in  said  note,  check,  or  mort- 
gage, or  the  proceeds  thereof,  as  against  the  plaintiff  herein. 

And  as  conclusions  of  law  the  court  found,  in  effect,  that 
the  plaintiff  is  entitled  to  judgment  against  the  Chippewa 
Valley  Bank  for  $844.88,  with  interest  thereon  from  May 
28,  1902,  besides  the  costs  in  this  action;  and  to  judgment 
that  Louise  E.  Friend  acquired  no  interest  in  said  note  and 
mortgage  by  virtue  of  said  assignment  as  against  this  plaint- 
iff. Judgment  was  thereupon  entered  in  accordance  with 
such  findings.  From  that  judgment  the  Chippewa  Valley 
Bank  appeals. 

For  the  appellant  there  was  a  brief  by  Bundy  &  Wilcox, 
and  oral  argument  by  C.  T.  Bundy.  They  contended,  inter 
alia,  that  as  the  garnishees  were  severally  proceeded  against 
(sec.  1753,  Stats.  1898)  the  proceeding  against  each  must  be 
deemed,  under  sec.  2766,  a  separate  action,  and  a  judgment 
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against  one  of  them  cannot  operate  as  an  estoppel  against  the 
other.  Emmons  v.  Dowe,  2  Wis.  358-360.  It  was  error, 
therefore,  in  the  action  against  the  bank  to  adjudicate  the 
invalidity  of  the  transfer  to  Louise  E.  Friend  and  attempt 
to  divest  her  title.  An  interpleader  in  that  action  was  neces- 
sary. Sec..  2G10,  Stats.  1898;  Emsrson  v.  Schwmdt,  108 
Wis.  167,  172. 

For  the  respondent  there  was  a  brief  by  Wichha:m  <&  Fofrr, 
and  oral  argument  by  Jwmes  Wickham,  They  argued, 
among  other  things,  that  where  a  bank  has  notice  that  funds 
in  its  hands  deposited  by  one  person  are  claimed  to  be  the 
property  of  the  defendant  in  a  garnishee  proceeding,  and, 
notwithstanding  such  notice,  pays  the  money  over  to  the 
person  who  made  the  deposit,  it  is  liable  as  garnishee.  Ferry 
V.  Home  Sav.  Bank,  114  Mich.  321,  72  N.  W.  181 ;  Sykes 
V.  City  Sav.  Bank,  115  Mich.  321,  73  N.  W.  369 ;  Bryant  v. 
Wilcox  (Mich.)  100  N.  W.  918;  Citizens'  Stale  Bank  v. 
Council  Bluffs  P.  Co.  89  Iowa,  618,  57  N.  W.  444;  14  Am. 
&  Eng.  Ency.  of  Law  (2d  ed.)  844;  Gregg  v.  F.  &  M.  Bank, 
80  Mo.  251 ;  Eaynes  v.  Lowell  I.  Ben.  Soc.  4  Cush.  343. 

Cassoday,  C.  J.  It  is  contended  by  counsel  that  the  Chip- 
pewa Valley  Bank,  as  a  matter  of  pure  accommodation,  re- 
ceived the  papers  mentioned  in  the  foregoing  statement  from 
one  party,  to  be  delivered  to  another,  upon  payment  by  that 
other  of  a  sum  of  money  in  exchange  for  the  papers,  the  bank 
having  no  interest  whatever  in  the  transaction,  not  even  mak- 
ing a  charge  for  the  services.  In  the  principal  case  relied 
upon  in  support  of  such  contention,  "the  answers  of  the  sup- 
posed trustee"  disclosed  the  facts  that: 

"He  had  been  in  treaty  with  the  defendant  for  a  cow,  to 
be  purchased  if  approved.  No  bargain  had  been  completed, 
and  before  the  time  of  trying  the  cow  had  expired,  and  be- 
fore the  service  of  the  plaintiff's  writ,  he  had  notified  the 
defendant  that  he  should  not  purchase  the  cow  and  had  deliv- 
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ered  her  to  him,  but  the  defendant  left  her  in  his  possession, 
where  she  was  at  the  time  of  the  service  of  tiie  plaintiff's 
writ"    Staniels  v.  Raymond,  4  Cush.  314,  315. 

Upon  such  facts  it  was  there  held,  in  effect,  that  the  mere 
possession  by  the  garnishee  was  insufficient  to  make  him 
liable  as  the  trustee  of  the  owner.  It  is  true,  as  claimed  by 
counsel,  that  that  case  has  frequently  been  cited  with  approval 
by  this  court.  Winterfield  v.  M.  £  St.  P.  B.  Co.  29  Wis. 
589,  592;  Bates  v.  C,  M.  &  St.  P.  B.  Co.  60  Wis.  296,  307, 
19  K  W.  72 ;  Gleason  v.  South  Milwaukee  Nai.  Bank,  89 
Wis.  534,  536,  62  N.  W.  519 ;  Gore  v.  Brucker,  94  Wis.  65, 
69,  68  K  W.  396 ;  'Hussa  v.  Sikorski,  101  Wis.  131,  135,  76 
N.  W.  1117.  In  Bates  v.  C,  M.  &  St.  P.  B.  Co.  the  attempt 
was'made  by  garnishment  process,  served  in  Milwaukee  at  5 
a.  m.,  to  reach  a  carload  of  hogs  while  in  actual  transit  from 
Lyons  in  Walworth  county  to  Chicago,  and  which  was  de- 
livered to  the  consignee  at  7 :20  o'clock  the  same  morning.  In 
the  Gore  Case,  supra,  an  agent  of  the  owner  of  a  chattel  mort- 
gage who  had  taken  possession  of  the  property  pursuant  to 
the  terms  of  the  mortgage,  and  as  such  agent  held  the  same 
for  his  principal,  was  not,  by  reason  of  such  possession,  sub- 
ject to  garnishment  in  an  action  against  the  mortgagor,  even 
though  the  mortgage  was  void  as  against  the  mortgagor's  cred- 
itors.    As  stated  in  that  case : 

"The  plaintiff  was  at  perfect  liberty  to  attach  the  property 
so  in  the  custody  of  Brucker,  since  the  same  was  open  and 
tangible,  and,  in  fact,  inspected  by  the  plaintiff's  general 
manager.  Had  the  plaintiff  so  attached,  Lapidus  [the  ovmer 
of  the  mortgages]  would  have  had  an  opportunity  to  as- 
sert his  right  as  mortgagee,  and  to  have  tiie  same  determined 
in  a  proper  form," 

In  the  Hussa  Case,  cited,  the  mortgagor  put  the  money  in 
the  hands  of  an  agent  to  be  paid  over  to  the  mortgagee  in  sat- 
isfaction of  the  negotiable  note  which  the  mortgage  had  been 
given  to  secure,  and  it  was  held  that  such  agent  was  merely 
an  agent  of  the  mortgagor  to  transmit  the  money  from  him 
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to  the  mortgagee,  who  was  the  principal  defendant  in  the 
action,  "and  was  not  a  debtor  of  the  mortgagee,  nor  liable  as 
his  garnishee."  In  that  case  the  garnishee  answered  that  he 
was  not  indebted  to  and  that  he  had  no  money  or  property  of 
the  defendant  in  his  possession,  except  $510,  which  sum  he 
was  informed  and  believed  belonged  to  him,  but  which  was 
claimed  by  his  wife,  and  he  asked  that  she  be  required  to  in- 
terplead, as  prescribed  by  statute  (sec.  2767,  Stats.  1898), 
and  she  was  thereupon  brought  into  the  action  and  made 
answer,  and  the  question  of  the  ownership  of  the  money  was 
determined  upon  such  answer. 

The  case  at  bar  differs  essentially  in  its  facts  from  any  of 
the  cases  thus  relied  upon.  In  this  case  the  note  and  mort- 
gage were  payable  to  Mr.  Friend.  He  assigned  them  in  writ- 
ing to  his  wife.  The  note,  mortgage,  and  assignment,  with 
a  satisfaction  of  the  same  signed  by  Mrs.  Friend,  were 
placed,  in  the  Chippewa  Valley  Bank  for  collection.  The 
mortgagor  caused  a  check  for  the  amount  due  on  the  note  and 
mortgage,  and  payable  to  the  order  of  the  Chippewa  Valley 
Bank,  to  be  delivered  to  that  bank  in  payment  of  the  note 
and  mortgage.  In  that  condition  of  things  the  garnishee 
summons  was  served.  The  Chippewa  Valley  Bank  thereupon 
drew  the  money  on  the  check  and  paid  it  over  to  Mrs. 
Friend,  and  delivered  the  other  papers  to  the  mortgagor,  not- 
withstanding the  allegation  in  the  garnishee  papers  that  the 
note  and  mortgage  and  the  money  due  thereon  were  the  prop- 
erty of  and  belonged  to  Mr.  Friend,  and  that  the  plaintiff 
would  so  maintain  notwithstanding  its  answer.  The  real 
controversy  was  whether  such  property  belonged  to  Mr.  or 
Mrs.  Friend.  Instead  of  submitting  the  facts  to  the  court 
and  thus  relieving  itself  iroia  all  liability,  it  assumed  that 
such  property  bislonged  to  Mrs.  Friend,  and  hence  denied 
being  indebted  to  or  having  in  its  possession  or  under  its  con- 
trol any  property  whatever  belonging  to  Mr.  Friend. 
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Our  statute  prescribing  the  liability  of  a  garnishee  is  much 
broader  than  the  Massachusetts  statute,  and  declares  that : 

"From  the  time  of  the  service  of  the  summons  upon  the 
garnishee  he  shall  stand  liable  to  the  plaintiff  to  the  amount 
of  the  property,  moneys,  credits  and  effects  in  his  possession 
or  under  his  control  belonging  to  the  defendant  or  in  which 
he  shall  be  interested  to  the  extent  of  his  right  or  interest 
therein,  and  of  all  debts  due  or  to  become  due  to  the  defend- 
ant, except  such  as  may  be  by  law  exempt  from  execution. 
Any  property,  moneys,  credits,  and  effects  held  by  a  convey- 
ance or  title  void  as  to  the  creditors  of  the  defendant  shall  bo 
embraced  in  such  liability."    Sec.  2768,  Stats.  1898. 

The  language  thus  quoted  has  been  in  force  ever  since  the 
revision  of  1878.  The  last  sentence  thus  quoted  was,  by  way 
of  amendment  to  the  prior  statutes,  added  by  that  revision, 
so  as  "to  expressly  cover  property  held  in  fraud  of  creditors." 
Revisers'  Notes,  1878.  This  court  has  repeatedly  declared 
that  the  words  thus  added,  in  connection  with  other  pro- 
visions of  the  statutes  cited,  "clearly  evincte  a  purpose  to 
make  the  remedy  by  garnishment  as  effectual  in  reaching 
nonleviable  assets,  things  in  action,  evidences  of  debt^  credits, 
and  effects,  and  in  fact  any  property  held  by  any  sort  of  con- 
veyance or  title  void  aa  to  the  creditors  of  the  principal  de- 
fendant, as  the  old  creditors'  bill  in  chancery.  Such  is  the 
logical  result  of  previous  decisions  of  this  court"  La  Crosse 
Nat.  Bank  v.  Wilson,  74  Wis.  391,  398,  43  N.  W.  163 ; 
Bloodgood  v.  Meismer,  84  Wis.  452,  456,  54  N.  W.  772 ; 
Bragg  v.  Oaynor,  85  Wis.  468,  485,  65  K  W.  919;  Spitz  v, 
Tripp,  86  Wis.  25,  28,  56  N.  W.  330;  Jones  v.  Alford,  98 
Wis.  245,  251,  73  N.  W.  1012 ;  Dahlman  v.  Greenwood,  99 
Wis.  163,  167,  74  N.  W.  215 ;  Stannard  v.  Youmans,  100 
Wis.  275,  279,  280,  75  N.  W.  1002.  The  case  presented 
comes  within  the  comprehensive  language  of  the  statute 
quoted. 

Counsel  argues  that  to  hold  a  bank  liable  as  such  ^mishee 
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is  a  great  annoyance  and  obstruction  to  business.     But  that 
is  a  question  for  the  legislature,  and  not  for  the  courts. 

2.  It  is  true  the  two  garnishees  were  severally  proceeded 
against — ^Mrs.  Friend,  as  claiming  to  be  the  owner  of  the 
note  and  mortgage  and  the  proceeds  of  the  check;  and  the 
bank,  as  the  receiver  and  disposer  of  thjB  property  as  men- 
tioned. In  such  case  the  statute  expressly  declares  that  "any 
number  of  garnishees  may  be  embraced  in  the  same  affidavit 
and  the  summons^'  therein  "provided  for."  Sec.  2753,  Stats. 
1898.  No  joint  judgment  was  rendered  in  the  action.  No 
interpleader  was  necessary,  since  both  claimants  of  the  prop- 
erty were  parties  to  the  proceedings — Mrs.  Friend  as  gar- 
nishee-, and  Mr.  Friend  as  principal  defendant  Look  r. 
Brackett,  74  Me.  347. 

3.  Error  is  assigned  because  the  Chippewa  YalUy  Bank 
was  adjudged  liable  for  interest  on  the  $844.88  from  the 
date  of  garnishment,  May  28,  1902,  to  the  entry  of  judgment 
in  the  garnishee* proceeding,  April  11,  1904.  The  judgment 
in  the  original  action  was  not  rendered  until  April  18,  1903. 
Until  that  time  the  plaintiff  had  no  right  to  the  money.  The 
statute  quoted  only  made  the  garnishee  liable  for  the  amount 
of  moneys,  etc.,  in  its  possession  at  the  time  of  garnishment, 
but  is  silent  as  to  interest  As  soon  as  the  judgment  was 
entered  in  the  original  action,  however,  the  plaintiff,  as  shown 
by  the  result  of  the  trial,  was  entitled  to  the  amount  so 
found  to  be  in  the  possession  of  the  garnishee.  For  any 
delay  after  that  time  the  plaintiff  is  entitled  to  compensation 
by  way  of  damages  for  such  delay.  J".  7.  Case  P.  Works  v, 
NUes  &  Scott  Co.  107  Wis.  9, 17,  82  N.  W.  568 ;  McCall  Co. 
V.  Icks,  107  Wis.  232,  241,  83  N.  W.  313;  Hansen  v.  Allen, 
117  Wis.  61,  66,  93  N.  W.  805. 

4.  There  was  no  error  in  the  trial  court  allowing  costs 
against  the  garnishee.  Upon  the  findings  of  the  court  the 
statute  expressly  authorized  judgment  for  costs  against  the 
garnishee.     Sec.  2772,  Stats.  1898. 
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By  the  Court — The  judgment  of  the  circuit  court  is 
hereby  modified  and  reduced  so  as  to  entitle  the  plaintiff 
only  to  recover  judgment  for  $844.88,  and  interest  thereon 
from  April  18,  1903,  and,  as  so  modified  and  reduced,  the 
same  is  affirmed.  No  costs  are  allowed  in  this  court  to  either 
party,  except  the  plaintiff  must  pay  the  clerk's  fees. 


Feommb,  Respondent,  vs.  O'Donneli.,  Appellant 

March  15 — April  5,  1905, 

Bales:  Passing  of  title:  Subsequent  measurement  and  determination 
of  amount  due. 

1.  Where  it  is  apparent  from  a  contract  of  sale  that^-the  parties  in- 

tended that  the  measurement  of  the  subject  thereof  and  deter- 
mination of  the  amount  to  be  paid  should  be  made  at  some  time 
after  the  title  had  passed,  that  intention  will  govern. 

2.  Plaintiff's  assignor  contracted  to  furnish  to  defendant  "enough" 

pine  blocks  to  pave  a  certain  viaduct,  for  a  certain  price  per 
square  yard,  f.  o.  b.  cars  in  the  city  where  they  were  to  be 
used,  payment  to  be  made  monthly  as  estimates  of  the  engineer 
in  charge  of  the  work  were  allowed  by  the  common  council 
for  deliveries  made  during  the  previous  month,  defendant  "to* 
pay  the  freight  and  deduct  same  from  the  settlement."  Held^. 
that  title  to  the  blocks  passed  to  defendant  upon  his  accepting, 
them  from  the  cars,  but  that  the  measurements  from  which 
the  amount  to  be  paid  should  be  determined  were  to  be  made: 
after^the  blocks  were  laid  in  place  on  the  viaduct 

Appeai.  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county :  J.  C.  Ludwig,  Judge.     Reversed. 

Action  to  recover  on  contract  made  between  the  defendant 
and  the  Terre  Haute  Creosoting  Company,  and  assigned  by 
the  latter  to  the  plaintiff,  who  performed  its  obligations. 
The  contract  is  in  the  following  words : 

"Milwaukee,  Wis.,  August  14,  1902. 
"Mr.  James  O'Donnell,  Milwaukee,  Wis.     We  propose  to 
furnish  you  enough  creosoted  yellow  pine  blocks  of  our  own 
Vou  124—34 
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manufacture  to  pave  16th  Street  Viaduct  (approximately 
17,400  yards)  for  the  sum  of  $1.85  per  square  yard.  This 
includes  one  inch  yellow  pine  boards  under  same,  F.  O.  B- 
cars  Milwaukee,  Wis.,  said  blocks  to  be  according  to  specifi- 
cations furnished  by  the  city  engineer.  Payment  for  the 
above  to  be  made  monthly  as  estimates  of  engineer  in  charge 
of  work  are  allowed  by  the  conmion  council  and  approved 
by  the  mayor  for  deliveries  made  during  the  previous  month, 
you  to  pay  the  freight  and  deduct  same  from  the  settlement 

'^Ottarantee. 
"We  further  agree  to  guarantee  that  these  blocks  will  be 
acceptable  to  the  city  engineer  and  we  agree  to  furnish  in 
the  above  named  street,  free  of  cost  to  you,  for  a  period  of 
five  years  dating  from  the  completion  and  acceptance  of  said 
street  and  work,  new  blocks  to  replace  any  that  do  not  stand 
the  usual  and  ordinary  wear ;  provided,  however,  that  this 
guarantee  is  conditioned  in  every  way  upon  the  pavement 
being  laid  properly  and  in  accordance  with  the  contract  and 
specifications  governing  the  said  work.  We  also  agree  for 
you  to  hold  back  ten  per  cent  of  our  contract  price  for  a 
period  of  five  years,  you  to  pay  us  four  per  cent,  interest  an- 
nually on  same,  to  faithfully  fulfil  the  above  proposition. 
"Terre  Haute  Creosoting  Company, 

^*Wm.  Erler,  Mgr. 
"I  accept  the  above  proposition. 

•  "James  O'Donnell." 

The  issues  raised  by  the  pleadings  and  litigated  on  the 
trial  concerned  the  amount  earned  under  the  contract  The 
claim  of  the  plaintiff  was  that  the  number  of  yards  of  paving 
material  furnished  should  be  determined  by  measurement  at 
the  time  of  the  delivery.  The  claim  on  the  part  of  the  de- 
fendant was  that  it  should  be  determined  by  the  city  engineer 
in  charge  of  the  work  of  paving  the  viaduct,  measuring  the 
surface  of  the  completed  work.  By  plaintiff's  method  the 
snm  earned  under  the  contract  as  stated  in  the  complaint  was 
$34,084.45,  and  the  amount  collectible,  after  deducting  the 
sum  retainable  as  per  agreement,  $4,020.41.  By  the  de- 
fendant's method  of  measurement  the  amount  earned  under 
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the  contract,  as  stated  in  the  answer,  was  $32,188.76,  the 
amount  retainable  under  the  contract  $3,218.87,  and  the 
amount  paid  $26,655.49.  There  was  a  counterclaim  and 
reply  thereto,  but  the  issues  thus  formed  were  withdrawal  so 
far  as  the  claims  of  the  defendant  were  not  admitted. 

The  cause  was  tried  by  the  court,  resulting  in  a  construc- 
tion of  the  contract  according  to  plaintiff's  view,  and  findings 
to  the  effect  that  17,740.4  yards  of  paving  blocks  and  16,3001 
yards  of  boards  were  furnished;  that  the  amount  earned 
thereby  was  $32,257.25;  that  the  material  furnished  was 
accepted  uppn  arrival  at  Milwaukee;  that  no  part  thereof 
was  returned;  that  thereby  defendant  became  liable  to  pay 
therefor  according  to  the  contract;  and  that  he  was  entitled 
to  credit  for  payments  made,  and  some  items  of  damages,  ag- 
gregating $27,180.10,  leaving  a  balance  due  and  collectible, 
after  deducting  $3,225.72,  retainable  under  the  contract,  of 
^1,932.72,  apid  interest  from  July  8,  1903,  and  interest  on 
a  further  sum  not  paid  when  due  to  that  date,  making  in  all 
$2,189.71,  for  which  judgment  was  ordered  and  entered. 
The  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Dorr  &  Gregory, 
attorneys,  and  Adolph  Huehschmann,  of  counsel,  and  oral 
argument  by  Mr,  Huebschmann. 

For  respondent  there  was  a  brief  by  Hcyt,  Doe,  Umbreit 
j£  Olwell,  and  oral  argument  by  /.  B.  Doe, 

Marshall,  J.  The  essential  assignments  of  error  refer  to 
whether  the  trial  court  correctly  construed  the  contract.  If 
there  were  error  in  that,  numerous  other  errors  were  com- 
mitted in  rejecting  evidence  offered  by  appellant,  and  the 
final  conclusion  is  erroneous. 

It  seems  that  controlling  significance  was  given  by  the 
learned  circuit  judge  to  that  feature  of  the  contract  indi- 
cating that  the  title  to  the  paving  material  was  to  and  did 
pass  to  appellant  upon  his  accepting  the  same  from  the  car 
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at  Milwaukee.  It  was  to  be  furnished  at  $1.85  per  square 
yard  "F.  O.  B.  ears  at  Milwaukee,  Wis.''  The  quoted  term 
unmistakably  shows  that  the  parties  intended  a  change  of 
title  upon  delivery.  Yogt  v.  Schienehech,  122  Wis.  491,  lOQ 
N.  W.  820.  It  does  not  follow  necessarily,  however,  that 
the  amount  to  be  paid  for  the  material  became  then  fixed. 
The  general  rule  is  that  as  between  vendor  and  vendee  the 
title  to  the  subject  of  the  transaction  passes  from  the  one  to 
the  other  when  the  terms  of  sale  are  agreed  upon  and  every- 
thing the  vendee  has  to  do  with  the  matter  has  been  done. 
Abraham  v.  Karger,  100  Wis.  387,  76  N.  W.  330.  Nothing 
appearing  to  the  contrary,  it  is  presumed  that  the  price  to  be 
paid  for  the  property  is  to  be  fixed  theretofore,  but  it  is  per- 
fectly  competent  for  parties  to  so  contract  that  the  title  shall 
pass  to  the  vendee  and  the  property  may  be  taken  and  appro- 
priated by  him,  and  the  amount  he  shall  pay  be  subsequently 
determined.  Sewell  v.  Eaton,  6  Wis.  490 ;  Morrovj  v.  Camp- 
hell,  30  Wis.  90.  Wlienever  it  is  apparent  that  the  parties 
intended  at  the  inception  of  their  contract  of  sale  that  the 
title  to  the  subject  thereof  should  pass  to  the  vendee  and  the 
measurement  thereof  be  thereafter  made,  and  the  amount 
to  be  paid  therefor  determined  according  thereto,  that  will 
govern.  Gill  v.  Benjamin,  64  Wis.  362,  25  N.  W.  445; 
McConnell  v.  Hughes,  29  Wis.  537 ;  Fletcher  v.  Ingram,  46 
Wis.  191,  50  N.  W.  424;  Pike  v.  Vaughn,'  39  Wis.  499; 
Smith  V.  Wis.  Inv.  Co.  114  Wis,  151,  89  N.  W.  829. 

So  it  was  a  mistake  to  suppose  that  merely  because  the 
title  to  the  paving  material  passed  to  appellant  upon  his 
accepting  the  same  from  the  car  that  then  was  necessarily  the 
time  to  ascertain  the  amount  to  be  paid  therefor,  and  that 
nothing  having  been  done  in  that  regard  by  the  vendee  he 
was  governed  by  the  measurement  made  by  the  vendor.  The 
matter  wholly  turns  on  the  intention  of  the  parties  expressed 
in  the  contract. 

It  seems  that  if  the  learned  trial  court  had  viewed  the 
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writing  in  the  light  of  the  foregoing  a  different  conclusion 
would  readily  have  been  reached  than  the  one  complained  of. 
It  seems  to  us  quite  plain  that  the  contracting  parties  in- 
tended that  the  measurement  of  the  paving  material  should 
be  after  it  was  laid  on  the  viaduct  according  to  the  specifi- 
cations covering  the  work.  Respondent  agreed  to  furnish 
'^enough"  of  such  material  "to  pave  16th  Street  Viaduct"  at 
$1.85  per  square  yard.  The  term  "enough,"  etc.,  in  con- 
nection with  that  which  is  a  matter  of  common  knowledge, 
viz.:  that  lumber  is  generally  sold  by  the  square  foot,  and 
that  in  laying  such  a  pavement  as  was  contemplated  in  this 
case  there  is  necessarily  some  waste,  the  amount  of  which 
cannot  be  accurately  determined  in  advance,  suggests  very 
forcibly  that  the  quantity  to  be  paid  for  Was  to  be  determined 
by  measurement  of  the  completed  work.  That  is  rendered  un- 
mistakable, we  may  well  say,  by  the  term  "pajnnent  for  the 
above  to  be  made  monthly  as  estimates  of  engineer  in  charge 
of  the  work  are  allowed  by  the  common  council  and  approved 
by  the  mayor  for  deliveries  made  during  the  previous  month, 
you  to  pay  the  freight  and  deduct  same  from  settlement"  If 
payments  were  to  be  made  according  to  measurements  of  ma- 
terial at  the  time  of  the  delivery  there  was  no  occasion  what- 
ever for  tne  quoted  clause.  It  is  significant  only  when  re- 
garded ss  prescribing  the  manner  the  amount  to  be  paid 
should  be  determined  and  the  time  when  payments  should 
be  made.  It  shows  pretty  clearly,  if  not  beyond  room  for 
reasonable  controversy,  that  the  idea  which  the  contracting 
parties  had  in  mind  was  that  the  vendor  should  be  paid  on 
the  measurements  forming  the  standard  for  appellant's  com- 
pensation, the  measurements  made  as  the  work  progressed  to 
be  regarded  as  estimates,  and  the  exact  amount  of  the  mate- 
rial furnished  to  be  determined  by  measuring  the  entire  work 
at  the  completion  thereof,  final  settlement  to  be  then  made, 
and  the  advances  for  freight  allowed  to  the  vendee. 

The  foregoing  renders  further  discussion  of  the  case  un- 
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necessary.  It  requires  a  reversal  of  the  judgment,  and  cause 
to  be  remanded  with  directions  to  the  trial  court  to  take  such 
further  evidence  as  may  be  necessary  to  a  determination  of 
the  correct  amount  of  paving  material  to  be  credited  to  the 
respondent,  and  after  determining  that  fact  to  thereon,  and 
on  those  facts  heretofore  found,  not  disturbed  on  this  appeal, 
render  the  proper  judgment- 
al/ the  Court. — So  ordered. 


Eggen,  Appellant,  vs.  Fox,  Kespondent 

March  l&^ApHl  5,  1905. 
New  trial:-  Discretion:  Appeal:  Dismissal. 

1.  The  ordering  of  a  new  trial  on  its  own  motion  is  a  matter  within 

the  discretion  of  the  trial  court,  and  is  not  to  be  reviewed  on 
appeal  unless  there  was  an  abuse  of  such  discretion. 

2.  Where  the  specific  grounds  upon  which  a  new  trial  was  ordered 

on  the  trial  court's  own  motion  do  not  appear,  it  is  presumed 
that  the  court  acted  within  its  discretionary  power. 

3.  An  appeal  from  a  discretionary  order  will  be  dismissed  if  there 

was  no  abuse  of  discretion. 

Appeai.  from  an  order  of  the  superior  court  of  Milwaukee 
county:  J.  C.  Ludwig,  Judge.     Dismissed. 

This  action  was  originally  commenced  in  justice's  court  to 
recover  for  a  breach  of  warranty  on  the  sale  of  the  judgment 
described  in  the  pleadings.  An  appeal  was  taken  from  the 
judgment  rendered  in  justice's  court  to  the  superior  court  of 
Milwaukee  county.  In  superior  court  defendant  was  per- 
mitted to  amend  her  answer  by  way  of  counterclaim,  in 
which  she  charged  that  her  signature  to  the  instrument  of 
assignment  was  procured  by  misrepresentation  as  to  its  con- 
tents ;  that  she  was  thereby  misled  and  induced  to  execute  the 
assignment  containing  the  provision  "and  hereby  guarantee 
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that  no  part  of  such  judgment  has  ever  been  [paid]  ;"  and 
that  such  stipulation  in  the  assignment  is  contrary  to  the 
express  agreement  of  the  sale  of  the  judgment  to  plaintiff. 
She  therefore  prayed  that  the  assignment  as  written  be  re- 
formed by  striking  oiit  the  clause  of  warranty  contained 
therein  so  as  to  conform  to  the  agreement  actually  made,  and, 
after  such  reformation,  that  the  complaint  be  dismissed. 

The  case  was  tried  in  the  superior  court  before  the  court 
and  jury.  The  court  determined  to  take  the  advice  of  the 
jury  upon  the  facts  involved  upon  the  issue  of  reformation  of 
the  instrument  of  assignment.  Evidence  was  produced  by 
both  parties  upon  the  issues  of  the  case,  and  the  advice  of  the 
jury  was  taken  by  the  court  thereon.  Plaintiff  and  defendant 
respectively  moved  for  judgment.  Under  the  evidence  and 
the  special  question  of  fact  found  by  the  jury  the  court 
denied  each  of  these  motions,  and  thereupon,  upon  its  own 
motion,  ordered  a  new  trial  of  the  case.  This  is  an  appeal 
from  the  order  granting  a  new  trial. 

/.  A,  Eggen,  for  the  appellant 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
McElroy  &  Eschweiler, 

SiEBECKEK,  J.  The  only  question  presented  on  this  appeal 
is  whether  the  court  ruled  correctly  in  ordering  a  new  trial 
of  the  case  upon  its  own  motion.  The  power  of  the  court  to 
grant  a  new  trial  is  unquestioned.  The  only  question  for 
consideration  is,  Did  the  court  act  properly  in  ordering  the 
new  trial?  Such  action  by  the  court  is  clearly  within  the 
field  of  discretion,  and  is  not  to  be  reviewed  on  appeal  unless 
it  appears  that  there  was  an  abuse  of  this  discretion.  The 
court  is  ^presumed  to  have  taken  the  course  it  did  because  it 
deemed  it  necessary  in  furtherance  of  justice,  under  the  cir- 
cumstances presented  by  the  case.  Ho  had  a  full  knowledge 
of  the  state  of  the  case  from  which  he  was  required  to  de- 
termine whether  a  due  regard  for  the  rights  of  the  parties 
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and  the  justice  of  the  cause  required  that  a  new  trial  should 
be  had.  It  is  contended  that  the  court  mistook  the  law  ap- 
plicable to  the  case,  in  directing  a  new  trial,  in  that  it  ap- 
pears that  the  defendant  was  not  entitled  to  any  relief  under 
the  pleadings  and  the  evidence  adduced.  There  is  nothing 
in  the  case  to  indicate  the  specific  grounds  upon  which  the 
order  was  made,  and,  under  this  state  of  the  record,  it  is 
presumed  that  the  court  acted  within  its  discretionary  power. 
Under  the  pleadings  an  issue  of  fact  is  presented,  which 
must  be  determined  upon  evidence  before  a  final  decision 
of  the  case  can  be  made.  A  review  of  the  evidence  can 
serve  no  useful  purpose,  since  the  issue  of  fact  must  be  de- 
termined upon  such  evidence  as  may  be  produced  upon  a  re- 
trial. We  are  persuaded  that  there  was  no  abuse  of  discretion 
in  granting  a  new  trial.  Yain  Vidlcenburgh  v.  Soshina,  7 
Wis.  496 ;  R.  Cormor  Co.  v.  OoodwUlie,  120  Wis.  603,  98 
N".  W.  528;  Maxon  v.  Oates,  112  Wis.  196,  88  N.  W.  54. 
This  being  an  appeal  from  a  discretionary  order,  and  there 
being  no  abuse  of  discretion,  it  must  be  dismissed.  McElroy 
V.  Minn.  P.  H.  Co.  109  Wis.  116,  85  N.  W.  119 ;  R.  Connor 
Co.  V.  Goodwillie,  supra. 

By  the  Court. — The  appeal  is  dismissed. 


Keuse  and  wife,  Respondents,  vs.  Koelzer  and  wife.  Ap- 
pellants. 

March  16— April  5,  1905. 

Reformation  of  deed:  Mistake:  Acceptance:  Laches:  Antecedent  con- 
tract: Parol  evidence:  Practical  construction  hy  parties. 

1.  To  warrant  the  reformation  of  a  written  Instrument  on  the 
ground  of  mistake  it  must  be  clearly  shown  that  the  mistake 
was  mutual  and  that  both  parties  intended  to  make  an  instru- 
ment different  from  the  one  sought  to  be  reformed. 
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2.  Thus,  where  the  purchasers  of  part  of  a  lot  expected  to  get  sev- 

enty-five feet  in  depth,  all  parties  supposing  that  the  lot  was  150 
feet  deep,  as  it  was  shown  on  a  plat,  but  the  vendors  only 
agreed  to  sell  one  half  and  intended  to  and  did  in  fact  convey 
only  one  half,  there  was  no  mistake  warranting  reformation  of 
the  deed  so  that  it  should  convey  seventy-five  feet,  although  it 
was  found  that  the  lot  was  in  fact  less  than  150  feet  in  depth. 

3.  The  purchasers'  acceptance  of  the  deed  in  such  a  case,  with  noth- 

ing to  prevent  their  being  chargeable  with  knowledge  of  its  con- 
tents, and  their  acquiescence  for  a  long  time,  during  which  the 
vendors  had  changed  their  position  on  the  faith  of  the  deed, 
would  bar  any  right  to  a  reformation,  whatever  were  the  facts 
as  to  the  understanding  between  the  parties  with  reference  to 
the  description  of  the  land. 

4.  A  receipt  for  earnest-money  given  by  the  agent  who  negotiated 

the  sale,  describing  the  property  as  seventy-fiv«  feet  in  depth, 
although  his  only  authority  was  to  sell  one  half,  the  vendors 
knowing  nothing  of  this  receipt  until  long  after  the  execution 
of  the  deed,  was  not  an  antecedent  contract  admissible  in  evi- 
dence to  explain  the  deed  or  to  be  construed  with  it. 

6.  Parol  evidence  is  not  admissible  to  explain  or  vary  the  terms  of 
a  conveyance  of  land. 

6.  Evidence  of  the  acts  of  the  parties  is  not  admissible  to  show  a 
practical  construction  of  a  deed,  where  its  terms  are  not  am- 
biguous or  indefinite. 

Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwig,  Judge.     Reversed. 

This  action  was  brought  to  reform  a  warranty  deed  from 
defendants  to  plaintiffs.  The  complaint  alleges,  in  effect, 
that  on  the  1st  day  of  April,  1902,  plaintiffs  and  defendants 
negotiated  and  bargained  the  sale  by  defendants  to  plaintiffs 
of  the  south  seventy-five  feet  of  the  east  one-half  of  lot  No. 
9,  in  block  No.  120,  Second  ward,  city  of  Milwaukee,  Mil- 
waukee county,  Wisconsin,  being  a  lot  twenty-five  feet  on 
Winnebago  street  by  seventy-five  feet  deep  on  the  west  line 
and  seventy-five  feet  deep  on  the  east  line,  which  premises 
defendants  agreed  to  convey  to  plaintiffs  for  $6,500;  that 
in  pursuance  of  such  agreement,  on  the  23d  day  of  April, 
1902,  defendants  executed  and  delivered  to  plaintiffs  a  deed, 
intending  thereby  to  convey  said  premises,  and  received  such 
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consideration ;  that  plaintiffs  recorded  said  deed,  and  believed 
it  conveyed  the  premises  above  described;  that  by  mistake 
of  the  defendants  and  the  scrivener  the  premises  were  erro- 
neously described  as  the  south  half  of  the  east  half  of  lot  9, 
block  120;  that  it  is  necessary  that  such  deed  be  reformed 
in  order  to  carry  out  the  intention  of  the  parties ;  that  on  dis- 
covery of  said  mistake  plaintiffs  requested  defendants  to  cor- 
rect the  same.     The  answer  is  a  general  denial. 

The  action  was  tried,  and  the  court  below  found  that  a 
mistake  was  made  in  the  description  and  that  the  deed  should 
be  reformed  according  to  the  prayer  of  the  complaint.  Judg- 
ment was  rendered  in  accordance  with  such  finding,  from 
which  this  appeal  is  taken. 

For  the  appellants  there  was  a  brief  by  Hoyt,  Doe,  Um- 
breit  &  Olwdl,  and  oral  argument  by  F,  M.  Hout. 

H.  E.  Georgij  for  the  respondents.  v 

Kerwin,  J.  1.  The  evidence  of  mistake  on  tlie  part  of 
the  plaintiff  is  very  meager.  True,^  the  plaintiff  William 
Erase  testified  that  he  stated  he  must  have  seventy-five  feet 
for  his  business,  but  when  he  so  stated  defendant  Bernard 
JE'oeZzer  made  no  reply,  except  that  he  would  have  seventy- 
five  feet  on  the  alley,  and  this  upon  the  theory  that,  the  lot 
being  150  feet  on  tlie  alley,  one  half  Avould  give  him  seventy- 
five  feet.  Defendant  Bernard  Koelzer  testified  that  he  never 
agreed  to  sell  seventy-five  feet,  or  anything  but  the  south 
half,  and  the  plaintiff  William  Kruse  does  not  testify  posi- 
tively that  in  any  of  the  conversations  had  before  the  exe- 
cution of  the  deed  defendant  Bernard  Koelzer  agreed  to 
make  the  deed  for  the  south  seventy-five  feet  It  is  true 
Ewens,  real-estate  agent,  testified  that  it  was  understood 
plaintiff's  property  was  to  be  seventy-five  feet  on  the  square. 
He  further  testified  that  defendant  Bernard  Koelzer  asked 
who  was  to  lose  the  angle  on  Vliet  street,  and  Ewens  said,  it 
being  on  his  side,  he  would  have  to  lose  it,  to  which  said  de- 
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fendant  made  no  reply.  Joseph  Ewena,  architect,  testified 
Kruse  said  he  had  seventy-five  feet  on  the  east  line  owing  to 
having  sold  seventy-five  feet  to  Kruse,  but  he  did  not  know 
how  much  he  had  on  the  west  line.     This  evidence  was  con- 

Vuer  ST. 


sistent  with  the  theory  that  he  had  sold  the  south  half  to 
plaintiffs,  because  all  parties  understood  at  this  time  that  the 
lot  was  150  feet  on  the  alley,  as  it  appeared  on  the  plat  ex- 
amined by  the  parties.  The  plaintiffs  and  defendants  were 
mistaken  as  tp  the  length  of  the  lot,  and  this  appears  to  be 
the  mistake  between  the  parties.  It  is  quite  clear  that  de- 
fendants did  not  intend  to  make  any  deed  different  from 
the  one  made.  The  evidence  shows  that  defendants  particu- 
larly examined  the  contents  of  the  deed  before  it  was  signed, 
went  to  the  office  of  the  scrivener  for  that  purpose  an  hour 
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before  the  appointed  time,  so  as  to  be  able  to  do  so^,  and 
plaintiff  William  Kruse  was  present  when  the  papers  were 
signed.  Now,  it  is  quite  clear  defendants  signed  the  deed 
they  intended  to  sign;  that  there  was  no  mistake  on  their 
part;  and  no  fraud  or  other  ground  of  equitable  relief  is 
claimed.  The  reformation  is  asked  because  of  mistake,  and, 
in  order  to  warrant  a  court  of  equity  in  reforming  a  written 
instrument  on  the  ground  of  mistake,  the  mistake  must  be 
mutual.  It  is  not  sufficient  tliat  plaintiffs  were  mistaken  in 
the  description ;  defendants  must  be  also.  It  is  well  estab- 
lished that,  to  warrant  a  court  of  equity  in  reforming  a  writ- 
ten instrument  on  the  ground  of  mistake,  the  evidence  must 
be  clear  and  convincing  that  the  mistake  was  mutual  and 
that  both  parties  jntended  to  make  an  instrument  different 
from  the  one  sought  to  be  reformed.  3  Pomeroy,  Eq.  Jur. 
§  1376;  Meiswinkel  v.  St.  Paul  F.  £  M,  Ins.  Co.  75  Wis. 
147,  43  N.  W.  669 ;  Harter  v.  Christoph,  32  Wis.  245.  The 
evidence  is  undisputed  that  defendants  carefully  examined 
the  deed  before  they  signed  it,  and  knew  what  they  were 
signing,  and  intended  to  make  a  deed  of  the  south  half  of 
the  lot  in  question,  and  it  is  not  easy  to  see  upon  what  theory 
the  court  found  there  was  a  mutual  mistake. 

It  is  doubtless  true  that  plaintiffs  expected  to  get  seventy- 
five  feet  of  the  lot,  but  this  not  because  of  a  different  deed 
from  the  one  executed,  but  because  they  understood  the  lot 
to  be  150  feet  long  and  that  the  deed  they  received  would 
give  them  the  quantity  of  land  they  expected.  This  is  obvi- 
ous from  the  evidence.  One  ^tness  says:  "Q.  What  was 
said  as  to  the  size  of  the  lot  ?  A.I  think  Mr.  Kruse  talked 
about  his  wanting  seventy-five  feet,  and  with  the  supposi- 
tion that  the  lot  being  150  feet  deep,  according  to  the  map, 
why,  there  was  no  reason  to  have  any  question  raised  at  all 
as  to  size."  The  parties  were  present  when  the  deed  was 
-executed,  and  there  is  no  evidence  that  they  did  not  under- 
i^tand  its  contents.     But  even  if  the  deed  did  not  describe  the 
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land  intended  to  be  conveyed,  it  was  the  plain  duty  of  the- 
plaintiffs  to  open  their  eyes  and  see  it.  They  could  not 
accept  the  deed,  take  possession  of  the  property,  sleep  upon 
their  rights,  and  allow  defendants  to  act  upon  their  acquies- 
cence, and  afterwards  ask  a  court  of  equity  to  grant  them 
relief  from  their  own  negligence.  It  is  well  settled  that, 
where  a  party  accepts  a  written  instrument  in  consummation 
of  an  agreement  entered  into,  it  is  his  duty  to  know  its  con- 
tents, unless  there  be  fraud  or  mistake  of  such  a  nature  that 
he  feould  not  reasonably  have  informed  himself  when  put 
upon  inquiry.  Bostwick  v.  Mut.  L,  Ins,  Co.  116  Wis.  392^ 
89  ]Sr.  W.  538,  92  jST.  W.  246;  Van  Beck  v.  MUbrath,  118 
Wis.  42,  94  N.  W.  657;  Herbst  v.  Lowe,  65  Wis.  316,  26  N. 
W.  751;  Sanger  v.  Dun,  47  Wis.  615,  3  K  W.  388;  Fuller 
t\  Madison  M.  Ins.  Co.  36  Wis.  599.  Men,  in  their  deal- 
ings with  each  other,  cannot  close  their  eyes  to  the  means  of 
knowledge  equally  accessible  to  themselves  and  those  with 
whom  they  deal,  and  then  ask  courts  to  relieve  them  from  the 
consequences  of  their  lack  of  vigilance.  Mamlock  v.  Fair- 
banks, 46  Wis.  415,  1  N.  W.  167;  Dowagiac  Mfg.  Co.  v. 
Schroeder,  108  W'is.  109,  84  W.  W.  14.  Whatever  be  the 
facts  concerning  the  agreement  or  understanding  between  the 
parties  with  reference  to  the  description  of  the  land,  the 
facts  and  circumstances  were  such  as  to  charge  the  plaint- 
iffs with  knowledge  of  the  contents  of  their  deed,  and  their 
acquiescence  for  so  long  a  period  of  time,  during  which  the 
defendants  had  changed  their  position  on  the  faith  of  the 
deed,  is  sufficient  to  bar  recovery  in  equity, 

2.  Counsel  for  respondents  makes  several  contentions  in 
his  brief,  which  we  will  consider  in  their  order.  His  first 
proposition  is  that  if  a  deed  be  given  in  fulfilment  of  a  con- 
tract, and  there  is  doubt  as  to  the  meaning  of  its  terms,  the 
contract  is  admissible  in  evidence  to  explain  the  deed,  and  that 
the  court  should  construe  the  two  instruments  together.  In 
the  case  at  bar  there  was  no  contract  antecedent  to  the  deed. 
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A  receipt  was  given  by  Ewens,  the  agent  who  negotiated 
the  sale,  for  a  small  payment  to  bind  the  bargain,  some  time 
before  the  execution  of  the  deed.  This  receipt,  which  was 
signed  by  the  agent,  and  its  contents  unknown  to  defendants, 
described  the  property  as  the  south  seventy-five  feet  De- 
fendants knew  nothing  of  this  receipt,  and  never  saw  it, 
until  about  a  year  after  the  execution  of  the  deed,  and  the 
agent's  only  authority  was  to  sell  the  south  half  of  the  lot 

Counsel  further  contends,  that  deeds  are  an  exception  to 
the  ordinary  rule  that  written  instruments  are  supposed  to 
contain  the  whole  contract  and  cannot  be  varied  by  parol; 
citing  Oreen  v.  Batson,  71  Wis.  54,  36  N.  W.  849 ;  Hahn  v. 
Doolittle,  18  Wis.  196 ;  Brown  v.  Johnson,  115  Wis.  430,  91 
N.  W.  1016 ;  Ilnrlhert  v.  T.  D.  Kellogg  L.  £  M.  Co.  115 
Wis.  225,  91  N.  W.  673 ;  Beebe  v.  Wis.  M.  L.  Co.  117  Wis. 
328,  93  N.  W.  1103.  We  think  a  careful  examination  of 
these  cases  will  show  that  the  rule  enunciated  there  is  not 
applicable  here.  Green  v.  Batson,  supra,  holds  that,  in  an 
action  to  recover  for  balance  of  purchase  price,  it  was  com- 
petent to  show  false  representations  as  to  the  quality  of  the 
lands ;  they  being  covered  with  snow  at  time  of  sale,  and  no 
examination  could  be  made.  So  Hahn  v.  Doolittle,  supra, 
holds  that  false  representations  at  time  of  sale  of  note  and 
mortgage,  relied  upon  by  purchaser  of  the  security,  may  be 
shown.  And  in  Brown  v.  Johnson,  supra,  the  evidence  was 
allowed  upon  the  ground  that  it  is  permissible  to  show  a  deed 
absolute  on  its  face  a  mortgage,  when  given  as  security  for  a 
debt.  In  Hurlbert  v.  T.  D.  Kellogg  L.  &  M.  Co.,  supra,  the 
defense  was  fraud.  At  p.  228  (91  N.  W.  674)  Winslow,'  J., 
said: 

"It  is  always  competent  to  show  by  parol  that  a  given  con- 
tract was  entered  into  relying  upon  fraudulent  representa- 
tions ;  and,  when  a  written  contract  does  not  cx)ntain  the  en- 
tire agreeincnt  l)etweon  the  parties,  it  is  competent  to  show 
by  parol  or  by  other  writings  executed  at  the  same  time  what 
the  balance  of  the  agreement  or  transaction  was." 
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It  is  very  clear  that  these  cases  are  not  in  point.  Where 
parol  evidence  is  admissible  to  contradict  a  written  instru- 
ment on  the  gronnd  of  fraud,  no  reformation  is  necessary. 
The  fraud  opens  the  door  for  the  evidence.  It  will  be  seen 
that  the  cases  cited  are  no  invasion  of  the  general  rule  that 
parol  evidence  is  not  admissible  to  contradict  or  vary  the 
terms  of  a  written  instrument  The  plaintiffs'  suit  for  ref- 
ormation is  not  brought  upon  the  theory  that  parol  evidence 
is  admissible  to  explain  the  deed,  but  upon  the  theory  that 
it  is  not  If  parol  evidence  were  admissible  to  explain  or 
vary  the  terms  of  the  deed,  or  show  that  other  lands  were  in- 
tended to  be  conveyed,  the  plaintiffs  would  have  no  standing 
in  a  court  of  equity  for  reformation. 

Counsel  also  cites  Hill  v.  Priestly,  52  N.  T.  635,  to  the 
point  that,  if  a  deed  be  indefinite  or  ambiguous,  the  acts  of 
the  parties  are  received  as  a  practical  construction  of  it;  but 
here  the  deed  is  not  ambiguous  or  indefinite.  It  is  as  plain 
as  language  can  make  it  Also  Sampson  v.  Mudge,  13  Fed. 
260,  is  cited  on  the  point  that  a  mistake  of  the  scrivener  in 
drawing  deed,  whereby  he  fails  to  carry  out  the  previous  in- 
tention of  the  parties,  may  be  corrected  in  equity.  But, 
as  before  observed,  in  the  case  at  bar  the  evidence  fails  to 
show  any  mistake  of  the  scrivener. 

We  must  therefore  hold  that  the  court  below  erred  in 
holding  that  the  plaintiffs  were  entitled  to  reformation. 

By  the  Court, — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  with  instructions  to  dismiss 
the  complaint 
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Ferguson,  Administrator,  Appellant,  vs.  Woods,  Respond- 
ent— (McIntybe's  Estate). 

.March  X6^April  5,  1905. 

Executors  and  administrators:  Judgment  against,  for  costs:  Priority 

of  payment. 

Where  an  administrator  was  duly  authorized,  under  sees.  3811^ 
3813,  Stats.  1898,  to  hring  an  action  to  recover  assets  alleged 
to  be  a  part  of  the  estate  of  his  decedent,  and  a  Judgment  was 
recovered  against  him  therein  for  costs  and  disbursements,  such 
costs  and  disbursements  were  a  part  of  the  necessary  expenses 
of  administration,  within  the  meaning  of  sec.  3852,  payable  out 
of  the  assets  of  the  estate,  with  priority  over  general  debts  of 
the  decedent 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Obben  T.  Williams,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  from  a  judgment  of  the  circuit  court  re- 
quiring H.  T.  Ferguson,  as  administrator  of  the  estate  of 
Mary  Mclntyre,  deceased,  to  pay  a  judgment  against  him 
as  such  administrator  and  in  favor  of  Mary  Ann  Woods,  Is- 
sue being  joined  and  trial  had,  the  circuit  court  found,  as 
matters  of  fact,  in  effect:  (1)  That  May  24,  1901,  H.  T. 
Ferguson  was  appointed  by  the  county  court  special  admin- 
istrator of  the  estate  of  Mary  Mclntyre,  deceased,  and  quali- 
fied as  such;  (2)  that  May  31,  1901,  by  order  of  the  coimty 
court,  he  was  authorized  to  commence  suit  against  Mary  Ami 
Woods  to  recover  certain  assets  alleged  to  belong  to  the  said 
estate;  (3)  that  June  11,  1901,  Ferguson,  as  such  adminis- 
trator, commenced  such  suit  in  the  circuit  court;  (4)  that 
July  6,  1901,  Ferguson  was  appointed  administrator  of  the- 
estate  and  qualified  as  such,  and  has  since  acted  as  such  ad- 
ministrator; (5)  that  February  5,  1903,  that  action  was 
tried  in  the  circuit  court,  and  at  the  close  thereof  was  dis- 
missed, and  judgment  was  entered  in  the  circuit  court  in 
favor  of  Mary  Ann  Woods  for  her  costs  and  disbursements 
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therein,  taxed  at  $121.85,  and  that  she  recover  the  same 
against  such  administrator;  (6)  that  August  18,  1903,  an 
order  was  served  on  Ferguson  requiring  him  to  show  cause 
why  the  amount  of  that  judgment  should  not  be  paid  out  of 
the  estate  as  part  of  the  expenses  of  administration;  (7)  that 
November  11,  1903,  that  judgment  was  certified  by  the  cir- 
cuit court  to  the  county  court;  (8)  that  November  11,  1903, 
Ferguson  answered  such  order  to  show  cause  in  the  county 
court,  and  upon  the  hearing  in  that  court  it  was  adjudged 
that  the  amount  of  such  judgment  be  paid  to  Mary  Ann 
Woods,  or  her  attorney,  out  of  the  estate,  as  part  of  the  ex- 
penses of  administration;  (9)  that  Ferguson,  as  such  admin- 
istrator, appealed  tiierefrom  to  the  circuit  court. 

And  as  conclusions  of  law  the  court  found,  in  effect,  that 
the  judgment  for  costs  recovered  by  Mary  Ann  Woods 
against  H.  T.  Ferguson,  as  administrator  of  the  estate  of 
Mary  Mclntyre,  deceased,  in  the  circuit  court,  is  entitled  to 
be  paid  out  of  the  estate  of  Mary  Mclntyre,  deceased,  as  a 
part  of  the  expense  of  administration ;  that  the  order  of  the 
county  court  appealed  from  be,  and  the  same  was  thereby, 
affirmed,  and  judgment  was  ordered  to  be  entered  thereon 
accordingly,  with  costs  in  favor  of  the  said  Mary  Ann  Woods, 
From  the  judgment  entered  thereon  accordingly  the  adminis- 
trator, Ferguson,  appeals. 

For  the  appellant  there  was  a  brief  by  0.  TF.  Bow,  ancT 
oral  argument  by  H.  T.  Ferguson.  They  contended,  inter 
alia,  that  under  sec.  3847,  Stats.  1898,  the  judgment  against 
the  administrator  should  be  "paid  as  other  claims  duly  al- 
lowed against  the  estate."  This  section  and  the  two  pre- 
ceding it  are  clearly  intended  to  provide  for  the  payment  of 
judgments  rendered  against  administrators  in  all  actions  de- 
fended or  prosecuted  by  them.  All  ordinary  remedies  for 
the  collection  of  such  judgments  have  been  abolished.  See 
sees.  3256  and  2932,  Stats.  1898, 
Vol.  124—35 


646  SUPKEME  COURT  OF  WISCONSIN.       [Ape. 

Feiiguson  v.  Woods,  124  Wis.  544. 

For  the  respondent  there  waa  a  brief  by  Fiebing  <&  Killir 
lea,  and  oral  argument  by  W.  F.  Adams. 

Oassoday,  C.  J.  This  court  has  repeatedly  declared  that 
the  right  to  and  liability  for  costs  in  any  action  or  proceed- 
ing in  this. state  is  regulated  and  governed  entirely  by  the 
statutes.  In  re  CarrolVs  Will,  53  Wis.  228,  233,  10  N.  W. 
375;  Wis.  Cent  Co.  v.  Kneale,  79  Wis.  89,  95,  48  N.  W. 
248;  Nash  v.  Meggett,  89  Wis.  486,  494,  61  N.  W.  283; 
Estate  of  Cole,  102  Wis.  1,  11,  78  N,  W.  402 ;  Bowling  v. 
Fire  Asso.  102  Wis.  383,  386,  78  N.  W.  581;  In  re  Donges's 
Estate,  103  Wis.  497,  513,  79  N.  W.  786;  In  re  Will  of 
Healy,  108  Wis.  632,  84  N.  W.  835 ;  McMahon  v.  Snyder, 
117  Wis.  463,  467,  94  N.  W.  351.  Pursuant  to  the  statutes, 
such  administrator  was  expressly  authorized  by  the  county 
court  to  commence  the  action  he  brought  in  the  circuit  court 
to  recover  certain  assets  alleged  to  be  a  part  of  the  estate 
of  Mary  Mclntyre,  deceased.  Sees.  3811,  3813,  Stats. 
1898 ;  Jones  v.  Ch-aham,  80  Wis.  6,  10,  49  N.  W.  122.  But 
the  administrator  was  beaten  in  that  action,  and  judgment 
was  entered  therein  in  favor  of  Mary  Ann  Woods,  dismissing 
the  action  and  for  costs  and  disbursements,  as  mentioned 
in  the  foregoing  statement,  to  be  recovered  from  Ferguson 
as  such  administrator.  The  entry  of  such  judgment  seems 
to  have  been  in  strict  accordance  with  the  statute  which  pro- 
vides, in  effect,  that  in  an  action  prosecuted  or  defended  by 
an  administrator,  "unless  otherwise  specially  provided,  costs 
shall  be  recovered  as  in  an  action  by  and  against  a  person 
prosecuting  or  defending  in  his  own  right;  but  such  costs 
shall  be  chargeable  only  upon  or  collected  of  the  estate,  fund 
or  party  represented,  unless  the  court  shall  direct  the  same 
to  be  paid  by  the  plaintiff  or  defendant  personally,  for  mis- 
management or  bad  faith  in  such  action  or  defense."  Sec. 
2932,  Stats.  1898.  Here,  there  is  no  daim  of  any  "mis- 
management or  bad  faith,"  much  less  any  direction  of  the 
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court  that  the  administrator  should  be  personally  liable  for 
such  costs.  Wiesmann  t».  Brighton,  83  Wis.  550,  53  N.  W. 
911.  Another  section  of  the  statute  relating  to  proceedings 
in  county  courts  provides  that: 

"If  the  assets  received  by  the  executor  or  administrator, 
and  which  can  be  appropriated  to  the  payment  of  debts,  shall 
not  be  sufficient  he  shall,  after  paying  necessary  expenses  of 
administration,  pay  the  debts  against  the  estate  in  the"  order 
therein  prescribed.     Sec.  3852,  Stats.  1898. 

In  construing  this  section  of  the  statute  at  was  said  by 
the  late  Justice  Pinney,  speaking  for  the  court,  that: 

'^Where  the  administrator  makes  payment  of  a  claim  for 
proper  and  necessary  counsel  fees  or  other  proper  expenses 
of  administration,  he  can  charge  the  same  in  his  account  and 
have  it  allowed  at  a  reasonable  amount  and  paid  out  of  the 
assets  of  the  estate  in  his  hands,  and  such  claim  will  have 
priority  over  the  general  debts  of  the  decedent"  Miller  v. 
Tracy,  86  Wis.  330,  334,  56  K  W.  866 ;  Opitz  v.  Kareh  118 
Wis.  527,  536,  95  K  W.  948. 

Since  there  was  no  "mismanagement"  nor  "bad  faith  in 
such  action"  against  Mary  Ann  Woods,  it  follows  that  the 
costs  incurred  in  that  action  were  "necessary  expenses  of  ad- 
ministration" within  the  meaning  of  the  section  last  cited. 
Certainly,  such  costs  were  not  a  claim  against  Mary  Mcln- 
tyre  within  the  meaning  of  sec.  3838,  Stats.  1898.  Brown 
V.  McOees  Estate,  117  Wi&.  389,  94  N.  W.  363.  Nor  can 
that  action  be  regarded  as  one  pending  at  the  time  of  the 
death  of  Mary  Mclntyxe,  within  the  meaning  of  sees.  3846, 
3847,  as  claimed  by  counsel.  The  judgment  is  supported 
by  the  findings,  and  the  findings  are  sustained  by  the  evi- 
dence. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Thb  State  ex  eel.  Hani-on,  Respondent,  vs.  Russell, 
President,  and  others,  Appellants. 

March  IS^April  5,  1905. 

Municipal  corporations:  Lighting  franchise:  Submission  to  electors: 

Petition. 

Under  sec.  959 — 62,  Stats.  1898  (proyldlng  that  applications  for 
certain  franchises  shall  be  submitted  to  the  electors  of  the  city 
or  Tillage  if  such- submission  is  requested  by  a  petition  "signed 
by  at  least  twenty  per  cent  of  the  electors  of  such  city  or  vil- 
lage, as  appears  by  the  poll  list  of  the  last  general  election"), 
the  petition  must  be  signed  by  twenty  per  cent  of  the  electors 
whose  names  appear  on  such  poll  list. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Wareex  D.  Tarrant,  Circuit  Judge.   Reversed. 

This  is  an  action  of  mandamus,  brought  on  the  relation 
of  a  taxpayer  of  the  village  of  West  AUis  against  the  village 
officers  to  compel  the  submission  of  a  certain  gas  franchise 
to  the  vote  of  the  people,  under  sec.  959 — 52,  Stats.  1898. 
There  was  no  material  dispute  as  to  the  facts,  which  were, 
in  substance,  as  follows : 

On  the  21st  of  December,  1903,  the  West  Allis  Gas  Com- 
l^any,  a  corporation,  applied  to  the  village  board  of  West 
Allis  for  a  franchise  to  lay  and  operate  gas  mains  in  the 
streets  of  the  village,  and  submitted  a  copy  of  a  proposed 
ordinance  granting  such  franchise.  The  application  and 
the  proposed  ordinance  were  published  in  the  official  news- 
paper of  the  village,  the  first  publication  being  in  the  paper 
dated  January  2,  1904,  but  in  fact  issued  on  the  evening  of 
December  31,  1003 ;  and  the  second  publication  being  in  the 
issue  dated  January  9,  1904,  but  appearing  January  8, 
1904.  On  January  15,  1004,  a  petition,  signed  by  the  re- 
lator and  163  other  electors  of  the  village  of  West  Allis,  was 
filed  with  the  village  clerk,  demanding  that  the  proposed 
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ordinance  be  submitted  to  a  vote  of  the  people.  The  village 
board  at  their  next  meeting,  held  on  January  18,  1904,  re- 
fused to  submit  the  ordinance  to  a  vote  of  the  people,  where- 
upon this  action  was  brought.  It  further  appeared  that  at 
the  general  election  held  in  November,  1902,  340  votes  in 
all  were  cast  in  the  village  of  West  Allis,  as  shown  by*the 
poll  list  of  that  election;  that  said  petition  for  referendum 
was  not  signed  by  twenty  per  cent,  of  the  voters  whose  names 
appeared  upon  said  poll  list,  but  that  said  petition  was  signed 
by  164  electors,  which  was  greatly  more  than  twenty  per 
cent  of  the  number  of  names  upon  the  poll  list 

Upon  these  facts  the  court  made  findings  and  entered  judg- 
ment directing  the  issuance  of  a  peremptory  writ  of  man- 
damus, and  the  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Miller,  Noyes  & 
Miller,  and  oral  argument  by  (?.  ff.  Noyes. 

For  the  respondent  there  was  a  brief  by  Bloodgood,  Kemper 
&  Bloodgood,  attorneys,  and  Jackson  B.  Kemper,  of  counsel, 
and  oral  argument  by  Jackson  B.  Kemper. 

W1NS1.OW,  J.  The  statute  (sec.  959 — 52,  Stats.  1898) 
requires  that  the  petition  for  referendum  shall  be  signed  by 
"at  least  twenty  per  cent,  of  the  electors  of  such  city  or  vil- 
lage, as  appears  by  the  poll  list  of  the  last  general  election." 
It  is  conceded  that,  if  this  means  that  the  petition  shall  be 
signed  by  twenty  per  cent  of  the  electors  whose  names  ap- 
pear on  the  poll  list,  then  the  petition  in  this  case  was  not 
sufficient,  but,  if  it  means  twenty  per  cent  of  the  number  of 
electors  upon  the  last  poll  list,  then  the  petition  was  suffi- 
cient This  is  the  only  question  which  we  find  it  necessary 
to  consider.  Little  or  no  aid  can  be  obtained  from  author- 
ities, although  two  cases  in  this  court,  arising  under  some- 
what similar  statutes,  are  cited,  viz.,  La  Londe  v.  Barron  Co. 
80  Wis.  380,  49  K  W.  960,  and  Bush  v.  State  ex  rel,  Boyle, 
100  Wis.  549,  76  K  W.  606.     It  is  simply  a  question  of 
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construction  of  the  language  used.  Had  the  statute  said 
twenty  per  cent  of  the  electors  appearing  by  the  poll  list, 
we  suppose  there  would  be  little  or  no  contention  as  to  the 
meaning.  All  would  construe  it  as  meaning  twenty  per 
cent  of  the  very  electors  appearing  on  that  list.  The  words 
useH  are  "twenly  per  cent  of  the  electors  ...  as  appears 
by  the  poll  list''  We  think  this  must  be  construed  in  the 
same  way.  The  legislative  idea  evidently  was  to  provide 
a  definite  and  certain  means  of  ascertaining  whether  the  re- 
quired number  of  petitioners  had  signed.  By  providing  that 
the  petition  should  be  signed  by  twenty  per  cent  of  the  per- 
sons whose  names  appeared  on  the  poll  list  all  difficulty  was 
removed.  Inspection  of  the  petition,  inspection  of  the  poll 
list,  and  enumeration  of  the  names  common  to  both,  settled 
the  question.  This  seems  a  very  reasonable  method,  and  it 
is  a  method  frequently  adopted.  The  presumption  is  that 
there  will  be  little  (Shange  in  the  body  of  the  electorate  be- 
tween two  general  elections. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
with  directions  to  deny  the  writ  and  dismiss  the  action. 


Peck,  Appellant,  vs.  Peck,  Respondent 
March  le—ApHl  5,  1905. 

Chtaranty:  Consideration:  Evidence:  Special  verdict:  Instructions  to 
jury:  Immaterial  errors, 

1.  Permitting  defendant  to  testify  generally  that  she  did  not  re- 

ceive any  consideration  for  signing  the  guaranty  in  suit,  if 
.  error,  was  not  prejudicial  where,  without  objection,  she  denied 
speciflcally  the  existence  of  the  agreement  which  constituted 
the  only  consideration  claimed. 

2.  The  question  being  whether  a  residuary  legatee  guaranteed  pay- 

ment of  the  principal  of  a  note  of  the  testator  in  consideration 
of  the  payee's  agreement  not  to  present  the  note  as  a  claim 
against  the  estate,  evidence  that  the  testator  left  no  estate 
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from  which  the  note  could  be  paid,  and  that  the  legatee  knew 
that  fact  before  the  making  of  the  alleged  guaranty,  was  ad- 
missible. 

3.  The  question  whether  defendant,  by  fajrments,  had  ratified  a 

change  made  in  the  contract  of  guaranty  after  she  signed  the 
same,  was  not  a  proper  question  for  a  special  verdict,  since  the 
ratification,  if  any,  would  be  merely  evidentiary,  bearing  on 
the  question  whether  the  agreement  relied  upon  as  the  consid- 
eration to  support  the  guaranty  was  made. 

4.  Plaintiir  testified  that  at  a  time  when  only  he  and  defendant 

were  present  the  guaranty  "was  written  and  signed  by"  defend- 
ant. It  was  a  conceded  fact  that  the  guaranty  itself,  above  de- 
fendant's signature,  was  not  in  her  handwriting.  Held,  that 
it  was  not  a  prejudicial  error  for  the  court,  in  charging  the 
Jury,  to  state  that  plaintifT  testified  that  he  wrote  the  guaranty. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago county:  Geo.  W.  Buenell,  Circuit  Judge.     Affirmed. 

Action  to  recover  on  an  alleged  contract  of  guaranty.  It 
was  claimed  in  the  complaint  that  on  March  19,  1890,  O.  D. 
Peck  delivered  his  promissory  note  to  plaintiff,  obligating 
himself  to  pay  him  one  year  from  the  date  thereof  $2,000, 
vrith  interest  thereon  from  such  date  at  the  rate  of  ten  per 
cent ;  that  on  November  14,  1895,  defendant  signed  a  writ- 
ing thereon  guaranteeing  the  principal  thereof,  such  writing 
being  in  these  words :  'Tor  value  received  I  hereby  guaran- 
tee the  payment  of  the  principal  on  the  within  note;"  that 
at  the  time  of  the  commencement  of  this  action  there  was 
due  of  such  principal  over  and  above  payments  by  defend- 
ant $1,550.  Judgment  was  demanded  accordingly.  De- 
fendant answered,  among  other  things,  that  she  signed  her 
name  on  the  back  of  the  note  at  the  time  alleged  in  the  com- 
plaint, but  that  she  had  neither  knowledge  nor  information 
sufficient  to  form  a  belief  as  to  whether  the  alleged  written 
guaranty  was  then  thereon  or  not;  and  in  any  event  that 
there  was  no  consideration  whatever  to  support  it. 

There  was  evidence  to  the  effect  that  there  was  a  writing 
on  the  note  of  some  sort  when  defendant  signed  her  name 
thereon,  but  as  to  whether  it  included  the  words  "for  value 
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received"  the  evidence  was  conflicting.  The  evidence  was 
further  to  the  effect  that  the  maker  of  the  note  died  testate 
prior  to  the  signing  of  the  guaranty ;  tliat  defendant  was  his 
residuary  legatee;  that  subsequent  to  her  signing  the  guar- 
anty she  called  at  the  bank  where  the  note  was  left  for  col- 
lection and  made  several  payments  thereon;  and  that  there 
was  no  consideration  to  support  the  guaranty,  unless  it  was 
in  that  in  consideration  thereof  plaintiff  agreed  not  to  file 
any  claim  on  the  note  against  the  estate  of  the  maker.  As  to 
whether  there  was  such  an  agreement  the  evidence  was  in 
c6nflict  The  jury  found  specifically  in  favor  of  the  defend- 
ant on  both  of  such  disputed  matters,  and  thereon  judgment 
was  rendered  for  the  defendant,  from  which  plaintiff  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  A.  0.  Weissert,  at- 
torney, and  M.  H,  Eaton  and  Frederick  J.  Eaton,  of  counsel, 
and  oral  argument  by  L.  K.  Eaton. 

For  the  respondent  there  was  a  brief  by  Felker,  Stewart  & 
McDonald,  and  oral  argument  by  F.  C.  Stewart, 

Maeshall,  J.  Respondent  was  permitted  to  testify  gen- 
erally in  answer  to  a  direct  question  that  she  did  not  receive 
any  consideration  for  signing  the  guaranty.  We  are  unable 
to  see  how,  under  any  reasonable  view  of  the  case,  appellant 
was  prejudiced  thereby,  even  if  the  question  were  improper, 
since  there  was  no  claim  made  that  any  consideration  was 
rendered  for  the  guaranty,  unless  as  such  appellant  agreed 
not  to  file  any  claim  against  the  estate  of  O.  D.  Peck,  de- 
ceased, which  was  denied  by  respondent  by  evidence  not  ob- 
jected to  or  objectionable. 

Evidence  on  the  part  of  respondent  was  admitted,  under 
objection,  tending  to  show  that  when  she  signed  the  guaranty 
her  rights  as  residuary  legatee  of  O.  D.  Peck  were  value- 
less,— as  bearing  on  the  probability  of  whether  she  acted 
under  the  circumstances  testified  to  by  appellant     We  can- 
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not  agree  with  the  latter's  counsel  that  such  evidence  was  im- 
material. There  was  a  square  conflict  between  him  and 
respondent  as  to  whether  the  alleged  agreement  was  made. 
It  was  perfectly  obvious  that  she  had  no  financial  reason  for 
signing  the  guaranty,  unless  she  at  least  supposed  she  had  a 
subsisting  interest  in  the  estate  of  O.  D.  Feck,  deceased,  to 
be  conserved  thereby.  It  was  quite  unnatural  on  the  face 
of  things  for  her  to  bind  herself,  without  consideration,  to 
pay  the  debt  of  the  deceased.  In  that  view  evidence  of  facts 
inconsistent  with  the  making  of  the  disputed  contract  was 
perfectly  proper  upon  elementary  principles.  True,  if  ap- 
pellant supposed  she  had  an  interest  in  the  estate  of  O.  D. 
Peck,  deceased,  which  would  be  conserved  by  making  such 
a  contract  as  the  one  claimed,  it  was  immaterial  whether 
she  had  such  interest  or  not  That  is  as  far  as  the  author- 
ities go,  cited  to  "Our  attention  by  appellant  on  this  branch  of 
the  case.  The  evidence  objected  to,  on  the  whole,  was  not 
only  to  the  effect  that  Peck  left  no  estate  out  of  which  the 
note  could  have  been  paid,  but  that  respondent  knew  that 
fact  long  before  the  making  of  the  guaranty,  and  before  he 
died. 

Complaint  is  made  because  the  court  refused  to  require 
the  jury  to  determine,  in  case  they  found  in  respondent's 
favor  that  the  words  "for  value  received"  were  not  on  the 
note  when  she  signed  it,  whether  after  she  knew  of  the  addi- 
tion thereto  she  ratified  the  same.  The  only  claim  of  appel- 
lant on  that  point  was  that  she,  with  knowledge  of  the  change 
in  the  writing,  if  there  were  such  change,  made  payments 
thereon.  Suppose  she  did  and  that  the  making  thereof  rati- 
fied any  change  theretofore  in  the  guaranty,  it  was  a  mere 
circumstance  bearing  on  the  question  of  whetliqr  the  con- 
tract was  made,  relied  upon  as  the  consideration  to  support 
the  guaranty.  Being  a  mere  evidentiary  matter,  not  a  fact 
in  issue  under  the  pleadings,  it  was  not  the  proper  subject 
of  a  question  for  the  special  verdict. 
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The  court  by  mistake  said  to  the  jury  in  instructions  as 
to  the  special  questions,  "Mr.  Peck  testifies  that  he  wrote 
the  guaranty  on  the  back  of  the  note."  He  did  not  use  those 
words,  but  did  say  that  after  the  agreement  was  written  the 
guaranty  was  signed  by  Mrs.  Lucinda  W.  Peck.  It  is  con- 
ceded, as  we  imderstand  it,  and  as  the  fact  appears  to  be 
from  the  evidence  without  room  for  reasonable  controversy, 
that  the  writing  above  respondent's  signature  upon  the  note 
was  not  in  her  hand.  According  to  plaintiff's  evidence  it 
was  written  when  only  he  and  respondent  were  present  So 
the  reasonable  meaning  of  his  statement  that  the  guaranty 
"was  written  and  signed  by  Mrs,  Lucinda  W.  Peek"  is  that 
the  guaranty  was  written  by  him  and  signed  by  her.  That 
is  the  only  construction  of  his  evidence  that  will  avoid  view- 
ing it  so  as  to  convict  him  of  having  testified  wilfully  false. 
\Aniile  he  did  not  use  the  words  which  the  court  said  he  did, 
clearly  he  used  words  of  equivalent  meaning. 

The  foregoing  covers  all  the  matters  referred  to  by  coun- 
sel for  appellant  as  grounds  for  a  reversal.  The  record  ap- 
pears to  be  free  from  any  prejudicial  error. 

By  the  Court. — The  judgment  is  affirmed. 


Fabeb,  Respondent,  vs.  C.  Reiss  Coai,  Compant,  Appel- 
lant. 

March  n—ApHl  5,  1905. 

Master  and  servant:  Personal  injury:  Assumption  of  risk:  Expert 
testimony:  Examination  of  jurors:  Pecuniary  interest:  Remarks 
of  counsel:  Prejudicial  error. 

1.  Where  an  employee  engaged  in  pushing  tram  cars  on  an  elevated 
platform  at  a  coal  dock  must,  if  he  gave  even  slight  attention 
to  his  surroundings,  have  observed  that  there  was  no  railing  on 
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the  edge  of  the  platfond  and  whether  the  platform  was  suffi- 
ciently lighted  at  night,  his  continuance  in  the  service  was  an 
assumption  of  the  risks  incident  thereto  arising  from  the  neg- 
ligence, if  any,  of  the  employer  in  falling  to  provide  a  railing 
or  to  furnish  sufficient  light. 

2.  Questions,  asked  of  medical  experts,  as  to  whether  or  not  in- 

juries to  plaintiff's  skull  and  to  one  of  his  eyes  were  likely  to 
result  in  recurrent  troubles,  or  were  apt  to  affect  injuriously 
the  other  eye,  were  not  improper  as  being  conjectural. 

3.  Plaintiff's  counsel  having  suggested  to  the  court  that  an  insur- 

ance company  was  pecuniarily  interested  in  the  outcome  of  an 
action  for  personal  injuries,  it  was  proper  to  inquire  of  a  juror, 
on  his  voir  dire,  whether  or  net  he  was  a  stockholder  in  that 
insurance  company. 

4.  A  statement  by  counsel  for  the  plaintiff  that  an  insurance  com- 

pany had  undertaken  to  pay  any  judgment  recovered  against 
defendant  in  the  action,  made  in  the  presence  of  jurors  in  the 
course  of  a  colloquy  between  the  court  and  counsel  on  both 
sides  respecting  a  question  asked  of  a  juror  upon  his  voir  dire, 
is  held,  under  all  the  circumstances  and  in  view  of  the  in- 
struction3  to  the  jury  to  disregard  any  such  statements,  not  to 
have  constituted  prejudicial  error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Calumet 
county:  Geo.  W.  Burnell,  Circuit  Judge.     Reversed. 

This  is  an  appeal  from  a  judgment  rendered  on  a  special 
verdict  in  an  action  for  damages  which  plaintiff  alleges  he 
sustained  through  defendant's  negligence.  Defendant  is  a 
corporation,  engaged  in  the  coal  business  at  Sheboygan,  Wis- 
consin. In  conducting  its  business  it  maintains  coal  docks 
in  that  city,  located  on  the  river's  edge,  facilitating  the  busi- 
ness of  transferring  coal  from  boats  to  its  docks.  At  the 
time  of  the  accident,  plaintiff,  thirty-one  years  of  age,  was 
possessed  of  good  health,  and  had  theretofore  been  engaged 
in  manual  labor.  The  accident  occurred  on  May  18,  1903. 
At  this  time  plaintiff  was  in  the  employ  of  the  defendant  as  a 
common  laborer  on  defendant's  dock  ISTo.  2.  This  dock  covers 
about  one  block  in  area,  and  has  a  platform  extending  east 
and  west  along  about  two  thirds  of  its  northerly  side.  The 
platform  is  about  sixteen  feet  in  width  and  about  twontv- 
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eight  feet  above  the  dock  floor,  and  is  covered  by  a  roof  from 
six  to  six  and  a  half  feet  above  the  platform.  This  platform 
is  inclosed  on  the  north  or  river  side  and  partly  on  the  other 
side.  It  has  a  break  or  angle  in  its  north  side  and  a  corre- 
sponding one  in  its  south  side,  owing  to  the  fact  that  it  is 
built  so  as  to  conform  to  the  river  line.  On  the  platform 
are  tracks  on  which  are  run  the  tram  cars  used  in  conveying 
coal  from  hoppers  located  on. the  north  side.  The  coal  is 
hoisted  to  the  hoppers  from  boats,  and  thence  conveyed  in 
the  cars  over  this  track  on^the  platform  and  tramways  ex- 
tending above  the  dock  floors  where  the  coal  is  stored.  These 
tramways  are  so  narrow  that  but  one  person  can  pass  over 
them  with  the  tram  cars  to  the  place  where  they  are  emptied 
and  thence  returned  to  the  platform.  Any  platform  along 
the  tramways  would  interfere  with  the  dumping  of  the  coal 
from  the  cars  onto  the  dock. 

Plaintiff  on  the  day  in  question  had  been  delivering  coal 
about  the  city  until  5  o'clock  in  the  afternoon,  at  w^hich  time 
he  went  to  work  on  this  platform.  He  and  one  Mr.  Eicher 
worked  together  running  a  tram  car,  which  was  being  loaded 
at  the  hopper  located  farthest  east  After  the  car  was 
loaded  they  pushed  it  along  the  track  on  the  platform,  and 
from  there  they  would  alternate  in  taking  the  loaded  tram 
car  over  the  tram  track,  emptying  it  and  returning  it  to  the 
platform  for  the  next  loading,  when  the  whole  operation 
would  be  repeated.  Plaintiff  and  Eicher  worked  there  until 
6  o'clock,  when  they  took  thirty  minutes  intermission  for 
supper,  and  at  half  past  6  resumed  their  work  and  continued 
it  up  to  the  time  of  the  accident. 

Plaintiff  had  helped  load  the  car  and  push  it  to  the  edge 
of  the  platform  for  Mr.  Eicher  to  take  out  on  the  tramway 
to  dump.  He  then  started  to  pass  along  the  platform  to  get 
M  drink  of  water  from  near  the  power  house  at  the  western 
part  of  the  platform.  In  doing  so  he  started  to  walk  west- 
ward along  the  track,  but,  meeting  another  loaded  car,  he 
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turned  off  and  stepped  to  the  side  of  the  track  and  then 
attempted  to  cross  another  track.  While  in  the  act  of  stepping 
over  the  second  track  he  tripped,  pitched  forward  over  the 
edge  of  the  platform  at  the  angle  or  break  therein,  and  fell 
to  the  dock  floor  below,  receiving  serious  injuries,  namely, 
the  breaking  of  the  bones  of  his  arm  and  jaw  and  the  blinding 
of  one  of  his  eyes. 

Plaintiff  had  been  in  the  employ  of  the  defendant  on  two 
different  occasions  prior  to  the  accident,  and  for  some  time 
prior  thereto,  but  he  had  never  been  engaged  at  work  on  the 
platform  before  he  went  there  at  5  o'clock  on  that  day.  He 
stated  that  he  had  observed  the  platform  from  the  dock 
below ;  that  he  knew,  in  a  general  way,  from  such  view,  how 
it  was  constructed ;  and  that  he  had  seen  men  at  work  passing 
to  and  from  the  tramway  and  platform  with  the  cars.  The 
platform  had  no  railing  or  guard  along  the  edge  at  the  open 
sides.  It  was  lighted  by  incandescent  electric  l^mps  of 
sixteen  candle  power,  suspended  from  the  roof  over  the  plat- 
form, and  from  twenty  to  thirty  feet  apart.  There  was  no 
railing  or  guard  at  the  point  where  plaintiff  fell  from  the 
platform.  He  stated  that  there  was  a  light  near  the  edge  of 
the  platform  at  the  point  where  he  left  Eicher  and  turned  to 
go  for  a  drink,  and  that  there  was  a  light  from  the  roof 
within  about  a  foot  of  the  place  where  he  tripped  and  fell, 
and  that  he  could  see  the  floor  and  track  at  that  place,  but 
that  he  did  not  see  the  edge  of  the  platform. 

Upon  the  e\ddence  adduced  the  court  submitted  the  case  to 
the  jury,  and  the  following  special  verdict  was  rendered : 

"(1)  Was  there  any  want  of  ordinary  care  and  prudence 
on  the  part  of  the  defendant  in  failing  to  properly  light  the 
premises  where  the  plaintiff  was  injured  ?    A.  Yes. 

"(2)  Was  there  any  want  of  ordinary  care  and  prudence 
on  the  part  of  the  defendant  in  failing  to  erect  a  barrier  or 
railing  at  the  point  where  the  plaintiff  fell  off  the  platform? 
A.  Yes. 

"(3)  If  you  answer  either  of  the  above  questions  TTes,' 
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then  wa8  such  want  of  ordinary  care  and  prudence  the  proxi- 
mate cause  of  plaintiff's  injury  ?    A.  Yes. 

"(4)  Were  the  injuries  complained  of,  and  received  by  the 
plaintiff,  occasioned  by  an  accident  not  occurring  by  reason 
of  negligence  on  the  part  of  either  party?    A.  No. 

"(5)  Was  the  platform  upon  which  the  plaintiff  was  set  to 
work  on  the  18th  day  of  May,  1903,  a  reasonably  safe  place 
for  him  to  perform  his  work,  if  in  the  exercise  of  ordinary 
care  and  prudence  himself  ?    A.  No. 

"(6)  Did  want  of  ordinary  care  on  the  part  of  the  plaintiff 
contribute  to  produce  the  injury?    A.  No. 

"(7)  If  the  court  should  be  of  the  opinion  that  the  plaint- 
iff is  entitled  to  recover,  at  what  amount  do  you  assess  his 
damages?    A.  $8,000."      . 

Plaintiff  was  awarded  judgment  on  this  verdict  Defend- 
ant's motion  to  set  aside  the  verdict  and  for  a  new  trial  was 
denied,  and  it  now  asks  that  the  judgment  be  reversed  upon 
the  grounds  assigned  as  error  in  the  case. 

For  the  appellant  there  was  a  brief  by  Vilas,  Yilaa,  Jenner 
&  Freeman,  and  oral  argument  by  W.  F.  Vilas  and  G.  A. 
Vilas.  They  contended,  inter  alia,  that  statements  made  by 
plaintiff's  counsel  before  the  jury,  under  the  guise  of  inquir- 
ing as  to  their  qualification  to  act  as  jurors,  but  in  fact  in- 
tended to  convey  to  them  the  information  that  the  defendant 
was  insured  against  loss  in  the  event  of  a  recovery  against  it, 
were  necessarily,  and  were  intended  to  be,  prejudicial  to  the 
defense,  and  the  refusal  of  the  court  to  withdraw  the  case. 
from  the  jury  in  whose  presence  such  statements  had  been 
made,  and  to  discharge  the  jury  and  impanel  a  new  one,  con- 
stituted error  which  required  a  reversal  of  the  judgment,  not- 
withstanding the  instruction  to  the  jury  to  disregard  such 
statements.  Lipschviz  v.  Boss,  84  N.  Y.  Supp.  632 ;  WUdrick 
V,  Moore,  66  Hun,  630;  Cosselmon  v.  Dunfee,  172  N.  Y. 
607 ;  Manigold  v.  Black  Biver  T.  Co.  81  N.  Y.  App.  Div. 
381. 

Andrew  OHhertson,  attorney,  and  J.  E.  McMvllen,  of  coim- 
sel,  for  the  respondent. 
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SiEBECKEB,  J.  Plaintiff  was  awarded  judgment  upon  a 
verdict  which  found  that  defendant  failed  in  furnishing 
plaintiff  a  reasonably  safe  place  to  work,  and  that  sudi  neg- 
ligence on  defendant's  part  was  the  proximate  cause  of  plaint- 
iff's injuries  and  consequent  damages.  The  specific  negli- 
gence found  by  the  jury  was  that  defendant  was  guilty  of  a 
want  of  ordinary  care  in  failing  to  properly  light  the  platr 
form  and  in  failing  to  erect  a  barrier  or  railing  along  the 
edge  of  the  platform,  from  which  plaintiff  fell  while  he  was 
engaged  as  an  employee  in  conducting  defendant's  business. 
The  question  is,  Do  these  findings  furnish  a  legal  ground  for 
a  recovery  by  the  plaintiff,  in  view  of  the  undisputed  facts 
and  circumstances  of  the  case  ?  The  facts  material  to  a  de- 
termination of  this  question  appear  in  the  foregoing  state- 
ment of  facts. 

If  plaintiff,  as  an  intelligent  and  reasonably  prudent  man, 
ought  to  have  observed  the  hazards  of  which  he  now  com- 
plains, as  incident  to  defendant's  method  of  conducting  its 
business,  then  no  liability  exists  in  his  favor.  He  was  a  man 
of  experience  and  was  familiar  with  the  kind  and  nature  of 
the  work  he  wa^  required  to  perform.  He  was  so  situated 
and  employed  when  he  commenced  working  on  the  platform 
that  slight  attention  to  his  surroundings  would  have  informed 
him  of  the  absence  of  a  railing  on  the  edge  of  the  platform 
and  of  the  danger  incident  to  this  condition.  The  very  sit- 
uation was  su^estive  of  the  danger  to  which  he  was  exposed 
in  performing  his  services.  He  is  not  relieved  from  the  con- 
sequences of  these  assumed  perils,  under  the  condition  of  the 
dim  and  imcertain  lighting  of  the  platform  as  provided  by 
the  defendant.  If  the  platform  was  insufficiently  lighted, 
this  was  a  condition  within  his  immediate  observation  before 
the  accident  happened,  and  continuing  in  the  service  he  is 
presumed  to  have  had  full  knowledge  of  the  danger  arising 
therefrom. 

The  evidence  shows  that  plaintiff  had  a  general  knowledge 
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of  the  way  in  which  the  platform  was  constructed  and  the 
uses  to  which  it  was  put,  before  he  went  to  work  upon  it  It 
is  also  apparent  that,  while  working  on  the  platform  from  and 
after  6  o'clock  in  the  afternoon  of  the  day  of  the  accident, 
he  ought,  as  an  intelligent  and  reasonably  prudent  man,  to 
have  observed  that  no  railing  or  guard  had  been  placed  along 
the  edge  of  the  open  side  of  the  platform.  He  also  had  equal 
opportunity  with  defendant  to  fully  inform  himself  before 
the  accident  occurred  whether  the  platform  was  properly 
lighted  for  conducting  defendant's  business  in  the  evening. 
It  is  well-settled  law  that  when  a  servant  has  knowledge  of 
.obvious  dangers  and  perils  incident  to  his  employment,  or  if 
he,  as  an  intelligent  and  reasonably  prudent  man,  ought  to 
have  observed  and  to  have  known  them  under  the  circum- 
stances of  his  service,  then  he  assumes  the  hazards  incident 
to  the  business  as  it  is  being  conducted.  The  fact  that  de- 
fendant may  have  conducted  its  business  negligently  in  the 
respects  mentioned  in  no  way  renders  this  rule  inapplicable 
to  the  case,  for  it  had  the  legal  right  to  conduct  its  business 
in  its  own  way,  though  a  different  and  more  prudent  method 
might  have  prevented  the  dangers  complained  of.  This  is 
for  the  reason  that  if  a  servant  agrees  to  undertake  em- 
ployment in  a  business  being  conducted  in  a  certain  way,  he 
thereby  assumes  aU  the  obvious  dangers  and  hazards.  In 
support  of  this  rule  we  cite  the  following  cases:  Powell  v. 
Ashland  L  &  8.  Co.  98  Wis.  35,  73  N.  W.  673;  Larsson  v. 
McGlure,  95  Wis.  533,  70  N.  W.  662 ;  Naylor  v.  C.  &  N.  W. 
R.  Co.  53  Wis.  661,  11  N.  W.  24.  In  view  of  the  facts  es- 
tablished by  the  evidence,  the  finding  of  the  jury  that  de- 
fendant was  guilty  of  a  want  of  ordinary  care  in  failing  to 
provide  a  railing  on  the  platform  and  sufficient  lights  to  safely 
conduct  the  business,  furnishes  no  ground  of  actionable  negli- 
gence, for,  if  the  platform  was  unsafe  in  these  respects,  any 
dangers  incident  thereto  were  assumed  by  the  plaintiff  when 
he  continued  in  the  service.     Abbot  v.  McCadden^  81  Wis. 
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563,  61  K  W!  1079;  Thompson  v.  E.  P.  Allis'  Co.  89  Wis. 
523,  62  N.  W.  527  iMoiUton  v.  Qage,  138  Mass.  390;  Taylor 
V.  Carew  Mfg.  Co.  140  Mass.  150,  3  N.  E.  21 ;  Hughes  v. 
W.  &  St.  P.  B.  Co.  27  Minn.  137,  6  N.  W.  553 ;  Wannamdker 
V.  Burke,  111  Pa.  St  423,  2  Ad.  500;  Foley  v.  Jersey  City 
E.  L.  Co.  54  N.  J.  Law,  411,  24  Atl.  487. 

Exception  was  taken  to  several  hypothetical  questions  asked 
physicians  testifying  as  to  plaintiff's  injuries.  The  ques- 
tions were  put  to  ascertain  whether  or  not  the  injuries  to 
the  skull  were  "likely"  to  result  in  recurrent  troubles,  or 
were  "apt"  to  affect  injuriously  the  other  eye.  The  questions 
were  framed  to  elicit  the  probabilities  of  future  suffering  as 
consequences  of  existing  conditions.  In  Hailum  v.  Omro, 
122  Wis.  337,  99  N.  W.  1051,  the  bearing  of  such  testimony 
was  fully  considered  and  the  practice  of  admitting  it  ap- 
proved. Any  further  discussion  at  this  time  is  therefore 
needless. 

Error  is  assigned  upon  a  question  propounded  to  one  of  the 
jurors,  and  upOn  the  remarks  of  the  court  and  of  plaintiff's 
counsel  respecting  the  same.  At  the  examination  of  the  juror 
Plank,  on  the  voir  dire,  he  was  asked  by  plaintiff's  counsel 
whether  he  was  a  stockholder  in  the  Travelers  Insurance 
Company.  Defendant's  counsel  objected  to  the  question  as 
incompetent,  immaterial,  and  improper,  whereupon  the  court 
remarked  that  there  was  nothing  to  show  that  the  insurance 
company  was  interested  in  the  defense,  but,  if  it  was  in- 
terested, the  inquiry  was  proper.  To  this  statement  of  the 
court  defendant  excepted,  and  it  was  suggested  to  the  court 
that  such  statements  by  the  court  or  counsel  in  the  presence 
of  jurors  had  been  held  highly  improper  and  prejudicial. 
This  was  followed  by  further  colloquy  between  the  court  and 
the  counsel  for  both  parties,  wherein  plaintiff's  counsel  sug- 
gested that  defendants  were  insured  by  this  insurance  com- 
pany. Upon  objection  to  this  remark  the  court  ruled :  "That 
objection  is  well  taken.  Suppose  that  they  were ;  then  what  ?" 
Vol.  124  — 36 
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To  this  inquiry  of  the  court  plaintiff's  counsel  responded  by 
stating  that  the  insurance  company  had  undertaken  to  pay 
any  judgment  that  might  be  recovered  and  he  therefore 
deemed  it  proper  to  press  the  inquiry.  Further  objection 
was  made  to  this  statement,  which  the  court,  in  the  first 
place,  overruled,  and  then  immediately  withdrew  the  ruling, 
saying:  "I  think  we  are  wasting  time.  I  think  the  safest 
way  is  to  sustain  the  objection." 

It  is  urged  that  this  proceeding  was  highly  prejudicial, 
and  that  any  verdict,  therefore,  rendered  in  plaintiff's  favor 
should  not  be  permitted  to  stand.  The  objection  reaches  two 
aspects  of  the  proceeding:  First  Was  it  proper  to  inquire 
of  the  juror  whether  or  not  he  was  a  stockholder  in  the  in- 
surance company  ?  The  record  shows  that  plaintiff's  counsel 
suggested  to  the  court  that  they  had  been  informed  that  the 
insurance  company  had  a  pecuniary  interest  in  the  outcome 
of  the  action.  Under  such  circumstances  it  was  material 
and  proper  to  inquire  of  the  juror  whether  or  not  he  was  pe- 
cuniarily intej^sted  in  the  insurance  company.  If  he  was 
so  interested,  that  would  disqualify  him,  and  full  oppor- 
tunity should  be  given  a  party  to  ascertain  that  fact  from  a 
juror  in  the  case.  This  rule  is  so  clearly  sanctioned  that 
citation  of  authorities  is  well-nigh  unnecessary.  17  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.)  1131;  1  Thompson,  Trials, 
§§  101,  102 ;  McLaughlin  v.  Louisville  E.  L.  Co.  100  Ky. 
173,  37  S.  W.  851.  But  complaint  is  made  that  the  court  and 
plaintiff's  coimsel  trespassed  beyond  the  proper  limits  of 
such  an  inquiry  in  making  the  statements  above  mentioned 
within  the  jurors'  hearing,  because  such  remarks  are  in  their 
nature  so  prejudicial  that  all  subsequent  efforts  to  withdraw 
them  from  being  considered  by  the  jury  were  of  necessity 
fruitless.  In  support  of  this  contention  we  are  cited  to  the 
case  of  Lipschviz  v.  Ross,  84  N.  Y.  Supp.  632.  The  excep- 
tion urged  in  this  case  pertained  to  the  remarks  of  counsel 
made  before  the  jury  in  connection  with  an  inquiry  as  to 
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their  pecuniary  interest  in  an  insurance  company  under  cir- 
cumstances like  those  before  us.  The  court  held  that  such 
remarks  constituted  reversible  error.  We  cannot  give  our 
unqualified  assent  to  such  a  ruling.  As  stated  above,  parties 
have  the  legal  right  to  ascertain  whether  or  not  jurors  have 
a  pecuniary  interest  in  the  litigation,  and  the  exercise  of  this 
right  necessarily  authorizes  them  to  elicit  information  from 
them  on  this  subject  This,  however,  in  no  way  gives  counsel 
a  license  to  communicate  improper  matters  to  the  jurors,  or 
to  the  court  within  their  hearing,  in  connection  with  such  in- 
quiry. Such  an  examination  should  be  held  strictly  within 
the  limits  of  such  right,  and  by  direct  question  on  the  subject, 
imaccompanied  by  suggestion  or  comment  from  counsel  which 
may  convey  improper  and  prejudicial  information  to  jurors. 
In  the  instant  case  it  appears  that  a  colloquy  took  place 
between  the  court  and  counsel  fot  both  parties,  following  an 
objection  by  defendant's  counsel  to  a  proper  question,  and 
that  all  made  statements  concerning  the  subject  matter  of 
this  exception.  The  line  of  demarcatipn  between  prejudi- 
-cial  and  nonprejudicial  remarks  of  this  character  cannot  be 
readily  drawn.  Each  case  depends  largely  upon  the  circum- 
stances by  which  they  are  elicited,  and  their  probable  effect 
upon  the  jurors.  Taking  all  that  occurred  between  the  court 
and  counsel  for  both  parties,  in  connection  with  the  court's 
rulings  and  subsequent  instructions  in  regard  thereto,  we 
are  led  to  the  conclusion  that  the  statement  of  counsel  that 
the  insurance  company  had  insured  defendant,  made  as  it 
was  in  response  to  the  court's  suggestion,  does  not  constitute 
reversible  error. 

Upon  the  ground  first  above  stated  the  court  should  have 
granted  defendant's  motion  for  a  new  trial. 

By  the  Court, — The  judgment  of  the  circuit  court  is  re- 
Torsed,  and  the  cause  is  remanded  for  a  new  trial. 
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MoEOBNEOTH,  Respondent,  vs.  Spencer,  Appellant. 

March  n— April  5,  1905. 

Husband  and  wife:  Servioea  of  physician  to  toife  living  separate. -^ 
Liability  of  husband:  Evidence:  Burden  of  proof:  Wife  as  toi^ 
ness. 

1.  Upon  the  evidence  In  this  case  (stated  in  the  opinion)  it  is  held 

to  have  been  a  question  for  the  Jury  whether  defendant's  wife 
was  living  separate  and  apart  from  him  without  his  consent 
and  without  cause  when  the  services  in  question  were  rendered 
to  her. 

2.  Where  a  wife  is  living  separate  and  apart  from  her  husband 

without  cause  and  without  his  consent,  he  is  not  liable  for  the 
services  of  a  physician  employed  by  her  if  he  did  not  authorize 
such  employment 

3.  One  who  furnishes  necessaries  to  a  wife  living  separate  and  apart 

from  her  husband  has  the  burden  of  showing  that  she  is  justi- 
fiably so  living. 

4.  A  wife  is  a  competent  witness  against  her  husband  in  an  action 

against  him  to  recover  for  necessaries  furnished  to  her. 

Appeal  from  a  judgment  of  the  circuit  court  for  Green 
Lake  county :  Geo.  W.  Bubnetx,  Circuit  Judge.     Reversed. 

This  action  was  commenced  in  justice's  court  to  recover 
for  professional  services  performed  by  plaintiff,  a  physician, 
for  the  wife  of  defendant.  The  complaint  alleges  the  statu- 
tory qualifications  as  physician,  and  that,  at  defendant's 
special  instance  and  request,  plaintiff  rendered  the  services 
sued  for  in  treatment  of  defendant's  wife ;  that  such  services 
were  necessaries  which  defendant  was  bound  to  furnish  and 
provide  for  his  wife,  the  reasonable  worth  of  which  defendant 
promised  to  pay;  and  that  such  services  were  worth  $34.75. 
The  answer  is  a  general  denial. 

The  action  was  tried  by  the  court  and  a  jury,  and,  at  the 
conclusion  of  plaintiff's  evidence,  defendant  moved  for  a 
nonsuit,  which  was  denied;  and  after  the  evidence  was  all 
in  both  parties  moved  for  a  directed  verdict.     The  court  re- 
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fused  to  direct  a  verdict  for  defendant,  but  directed  a  verdict 
for  plaintiff.  Judgment  was  rendered  for  plaintiff  upon 
the  verdict  so  directed,  from  which  defendant  appeals,  and 
assigns  the  following  errors:  (1)  The  court  erred  in  refus- 
ing to  grant  a  nonsuit;  (2)  the  court  erred  in  refusing  to  di- 
rect a  verdict  for  defendant;  (3)  the  court  erred  in  direct- 
ing a  verdict  for  plaintiff;  (4)  the  court  erred  in  admitting 
in  evidence  the  deposition  and  testimony  of  the  wife  of  de- 
fendant, Matilda  Spencer. 

Perry  Niskem,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Oeo,  B.  Heaney, 
attorney,  and  John  J,  Wood,  Jr.,  of  counsel,  and  oral  argu- 
ment by  Mr.  Wood.  ' 

Kerwiw,  J.  1.  The  question  involved  under  the  first,  sec- 
ond, and  third  assignments  of  error  is  whether  there  was  suffi- 
cient evidence  to  go  to  the  jury  upon  the  question  of  defend- 
ant's liability  for  plaintiff's  bill  for  services.  It  appears  from 
the  evidence  that  defendant  and  his  wife  were  married  in 
1888  and  lived  together  until  1891,  when  she  left  him  and  re- 
mained away  for  seven  or  eight  weeks  on  a  farm  occupied  by 
her  sister,  in  which  she  had  an  interest;  that  she  returned 
and  continued  to  live  with  defendant  until  1900,  when  she 
again,  at  the  request  of  her  sister,  Mrs.  Dalby,  and  without 
objection  on  the  part  of  defendant,  went  to  the  home  of  her 
sister ;  that  when  she  left  it  was  understood  between  defend- 
ant and  his  wife  that  she  was  to  remain  away  two  or  three 
weeks,  at  the  expiration  of  which  time  defendant  went  to 
Mrs.  Dalby's  to  take  his  wife  home,  and  she  refused  to  go, 
saying  she  would  never  live  with  him  again;  that  several 
times  thereafter  defendant  requested  her  to  return,  but  she 
refused  and  continued  to  live  with  her  sister  from  January, 
1900,  until  the  trial  of  this  action.  During  this  time  she 
was  more  or  less  out  of  health,  and  was  occasionally  visited 
by  defendant,  with  whom  she  apparently  was  on  friendly 
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relations — ^in  June,  1900,  going  to  a  summer  resort  with,  him 
for  a  period  of  ten  days,  and  at  other  times  being  visited  hj 
defendant,  and  going  out  on  short  visits  with  him.  In  Jan- 
uary,  1900,  defendant  employed  one  Dr.  Dodson,  a  physician, 
to  treat  his  wife  while  at  her  sister's.  In  April,  1900,  he 
wrote  to  her  sister  with  whom  she  was  staying,  seeking  to 
make  some  arrangement  for  her  board ;  and  during  the  same 
month  he  received  a  letter  from  his  wife  saying  she  was  pay- 
ing her  own  expenses.  In  March,  1903,  the  wife  employed 
plaintiff  as  a  physician  to  treat  her.  This  employment  was 
by  the  wife.  Plaintiff  never  communicated  with  defendant 
about  it  Just  before  the  employment  his  wife  told  him  she 
intended  to  employ  plaintiff,  and  he  objected,  saying  he 
would  not  pay  him  if  she  did. 

While  there  is  evidence  on  the  part  of  the  plaintiff  tend- 
ing to  show  that  the  wife  was  living  apart  from  defendant 
with  his  consent  and  that  he  assented  to  the  employment  of 
plaintiff,  yet  it  is  not  sufficient  to  justify  the  court  in  taking 
tiie  case  from  the  jury.  From  a  careful  examination  we 
find  there  is  ample  evidence  to  support  a  finding  to  the  effect 
that  the  wife  of  defendant  was  living  separate  and  apart  from 
her  husband  without  his  consent,  and  without  cause,  at  the 
time  the  services  were  performed. 

Plaintiff  contends  that  the  medicines  and  services  fur- 
nished were  necessaries  which  defendant  was  bound  to  pro- 
vide, and  it  is  doubtless  upon  this  theory  liiat  the  court  below 
directed  a  verdict  for  plaintiff.  When  the  defendant's  wife 
deserted  him  without  cause  and  continued  to  live  apart  from 
him  without  his  consent,  she  did  not  take  with  her  the  de- 
fendant's credit.  Her  misconduct  deprived  her  of  power  to 
bind  her  husband,  and  it  was  incumbent  upon  plaintiff  to 
prove  her  authority,  in  order  to  make  out  a  case  against  de- 
fendant. Schouler,  Dom.  Eel.  §  69.  Prima  facie,  a  woman 
living  separate  and  apart  from  her  husband  has  no  power  to 
bind  him,  and  it  is  incumbent  upon  the  person  fumisliiiiir 
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necessaries  to  a  wife  so  living  apart  from  her  husband  to  show 
that  she  is  so  living  for,  justifiable  cause.  Sturhridge  v, 
Franklin,  160  Mass.  149,  35  K  E.  669.  In  the  case  at  bar, 
if  the  wife  of  defendant  was  living  separate  and  apart  from 
him  without  cause  and  without  his  consent,  and  he  did  not 
authorize  the  employment  of  plaintiff,  plaintiff  cannot  re- 
cover. Sturtevami  v.  Starin,  19  Wis.  268 ;  Brown  v.  Worden, 
39  Wis.  432.  Upon  the  facts  proved,  it  was  a  question  for 
the  jury  to  determine  whether  a  rupture  had  taken  place  be- 
tween husband  and  wife,  of  such  a  nature  as  to  deprive  her 
of  authority  to  pledge  his  credit  for  necessaries  supplied. 
Crocker  v.  Napper,  16  L.  T.  Rep.  295;  M'Cvichen  v. 
M'Qahay,  11  Johns.  281. 

2.  The  fourth  error  assigned  is  that  the  court  erred  in  ad- 
mitting in  evidence  the  deposition  of  Matilda  Spencer,  wife 
of  defendant.  The  general  rule  is  that  the  testimony  of  the 
wife  is  admissible  in  an  action  brought  against  the  husband 
to  recover  for  necessaries  furnished  to  her.  The  testimony  was 
therefore  competent  for  such  purpose,  and  is  an  exception 
to  the  general  rule  that  the  wife  cannot  be  a  witness  for  or 
against  her  husband.     Bach  v.  Parmely,  35  Wis.  238. 

It  follows  that  the  court  erred  in  directing  a  verdict  for 
the  plaintiff. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Lucas,  Respondent,  vs.  SHERiDATq-  and  another,  Appellants. 

March  17—ApHl  5,  1905, 

Converaion  of  personal  property:  Sheriff:  Offer  to  return:  Infury  to 
goods:  Instructions  to  jury, 

1.  In  an  action  against  a  sheriff  and  undersheriff  for  the  conversion 
of  personal  property  contained  In  a  houseboat  levied  upon  by 
the  officers,  it  was  not  error  to  instruct  the  jury  that  if  the 
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person  placed  in  charge  of  the  hoat  by  the  defendants  forbade 
plaintiff  to  take  the  property/  knowing  or  having  been  in- 
formed that  plaintiff  was  the  owner  thereof,  this  was  a  denial 
by  defendants  of  plaintiff's  right  and  amounted  to  a  conversion 
of  the  property. 

2.  The  evidence  in  such  action — ^tending  to  show,  among  other 

things,  that  after  the  levy  upon  the  houseboat  the  defendants 
removed  plaintiff's  goods  therefrom  and  put  them  upon  the 
beach,  but  forbade  the  plaintiff  to  take  them  away;  that  while 
lying  upon  the  beach  the  goods  were  rained  upon  and  injured; 
and  that  two  or  three  days  later  defendants  offered  to  let 
plaintiff  have  the  goods,  but  he  then  refused  to  take  them  be- 
cause they  had  been  spoiled — ^is  held  to  sustain  a  verdict  for 
the  plaintiff. 

3.  It  was  not  error  to  instruct  the  Jury  that  if,  after  removal  from 

the  boat,  the  goods  had  been  materially  injured  by  rain  or  other- 
wise, or  had  been  in  part  carried  away  by  persons  unknown, 
plaintiff  was  not  bound  to  accept  defendants'  offer  of  return, 
but  was  entitled  to  recover  the  fair  value  of  the  property. 

Appeal  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  counly:  Michael  Kibwan,  Circuit  Judge.     Affirmed. 

This  is  an  action  for  the  wrongful  and  unlawful  taking 
from  the  possession  of  the  plaintiff,  October  8,  1901,  and  car- 
rying away  and  converting  to  their  own  use,  of  certain  per- 
sonal property  described,  of  the  alleged  value  of  $550,  for 
which  amount  the  plaintiff  claims  damages  and  prays  judg- 
ment. It  appears  from  the  record  that  on  or  about  June  28, 
1901,  the  plaintiff  purchased  from  one  Ed.  Wheeler  a  certain 
houseboat,  and  upon  that  day  obtained  from  him  a  biU  of 
sale  of  the  same.  The  complaint  alleges  that  all  of  the  personal 
property  mentioned  was  at  the  time  of  such  conversion  within 
said  houseboat  and  belonged  to  the  plaintiff. 

The  answer  alleges,  in  effect,  that  the  defendants,  as  such 
sheriff  and  undersheriff,  on  October  8,  1901,  by  virtue  of  an 
execution  against  the  goods  and  chattels  of  said  Ed,  Wheeler, 
issued  by  a  justice  of  the  peace  October  4,  1901,  upon  a 
judgment  entered  before  him  in  favor  of  one  S.  S.  Willis 
and  against  Ed.  ^\^leeler  for  $125.80  damages  and  costs. 
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seized  and  took  possession  of  said  houseboat  as  the  property 
of  said  Ed.  Wheeler;  that  at  the  time  of  such  seizure  the 
personal  property  mentioned  was  in  said  houseboat,  of  which 
the  plaintiff  claimed  to  be  the  owneir;  that  at  the  time  of 
such  seizure  the  defendants  notified  the  plaintiff  that  they 
had  taken  the  houseboat  by  virtue  of  such  execution  and 
to  remove  therefrom  any  articles  of  personal  property  belong- 
ing to  him,  which  the  plaintiff  then  and  there  absolutely  re- 
fused to  do ;  that  the  defendants  then  and  there  caused  all  of 
such  articles  to  be  removed  from  the  houseboat  a  short  dis- 
tance, to  the  bank  of  the  river,  and  immediately  thereafter 
notified  the  plaintiff  of  such  removal  and  the  place  where 
such  articles  were  located;  and  the  defendants  specifically 
deny  that  they  carried  away  or  converted  to  their  own  use 
any  of  said  articles  of  personal  property. 

The  issues  so  joined  were  tried,  and  at  the  close  of  the  trial 
the  jury  returned  a  verdict  against  the  defendants  and  in 
favor  of  the  plaintiff,  and  assessed  his  damages  at  $487.  From 
the  judgment  entered  liiereon  for  that  amount  of  damages 
and  $63.17  costs  and  disbursements  the  defendants  appeal 

For  the  appellants  there  was  a  brief  by  BeUly,  Fellenz  & 
Reilly,  attorneys,  and  Maurice  McKenna,  of  counsel,  and 
oral  argument  by  M.  K,  Reilly. 

T.  L.  Doyle,  for  the  respondent 

Cassoday,  C'  J.  The  houseboat  mentioned  is  not  here  in 
controversy.  Counsel  for  the  defendants  concede  that  after 
they  seized  the  houseboat  as  the  property  of  A^'Tieeler,  as  men- 
tioned, it  was  replevied  by  the  plaintiff,  and  that  eleven  days 
after  such  seizure  it  was  found  to  be  the  property  of  the 
plaintiff  in  this  action,  and  so  was  turned  over  to  him  by  the 
defendants.  The  controversy  here  relates  entirely  to  the 
articles  of  personal  property  belonging  to  the  plaintiff  and 
inside  of  the  houseboat  at  the  time  of  such  seizure. 
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1.  Exception  is  taken  because,  in  charging  the  jurj^,  the 
court,  among  other  things,  said : 

"But  if  the  man  in  charge  of  the  boat  knew  that  the  plaint- 
iff was  the  owner,  or  if  at  that  time  he  was  so  informed  by 
the  plaintiff,  and  if  the  custodian  then  forbade  the  plaintiff 
to  take  the  property  in  suit,  such  denial  of  the  plaintiff's 
right  was  a  denial  by  the  defendants,  and  amounted  to  an 
assertion  on  their  part  of  the  control  or  dominion  over  this- 
property,  and  was  a  conversion  of  it,  in  the  law ;  and,  if  you 
find  that  such  was  the  fact,  then  the  plaintiff  is  entitled  to 
recover  of  the  defendants  the  full  value  of  his  property  which 
was  removed  by  them  from  the  houseboat,  unless  you  are  sat- 
isfied that  at  a  later  date  they  offered  to  return  to  him  the 
property,  or  offered  to  permit  him  to  take  it,  and  that  it  was 
then  in  substantially  as  good  condition  as  it  was  in  just  be- 
fore it  was  removed  from  the  houseboat." 

"It  may  be  stated  as  a  general  rule  that  every  act  of  con- 
trol or  dominion  over  personal  property  without  the  owner's 
authority,  and  in  disregard  and  violation  of  his  rights,  is,  in 
contemplation  of  law,  a  conversion."  28  Am.  &  Eng.  Ency. 
of  Law  (2d  ed.)  679.  The  decisions  of  this  court  are  in 
harmony  with  such  statement.  Dexter  v.  Cole,  6  Wis.  319 ; 
Thomas  v.  Steele,  22  Wis.  207;  Dunham  v.  Converse,  2& 
Wis.  306;  Tohin  v.  Deal,  60  Wis.  87,  18  N.  W.  634; 
BricMey  v.  Walker,  68  Wis.  563,  32  K  W.  773;  Boldewahn 
V.  Schmidt,  89  Wis.  444,  62  X.  W.  177;  LaChapelle  v,  W. 
&  B.  S.  Co.  96  Wis.  518,  70  N.  W.  589 ;  Cemuhari  v.  Chris- 
ler,  107  Wis.  645,  647,  648,  83  N.  W.  778.  As  stated  in  this 
last  case  by  way  of  quotation  from  Cooley  on  Torts :  "Any 
distinct  act  of  dominion  wrongfully  exerted  over  one's  prop- 
erty in  denial  of  his  right,  or  inconsistent  with  it,  is  a  con- 
version." As  said  in  that  case  by  Mr.  Justice  Bardeen,  the 
test  is  whether  the  wrongdoer  has  exercised  a  dominion  over 
the  property  in  exclusion  or  in  defiance  of  the  plaintiff'* 
rights.  We  must  hold  that  there  was  no  error  in  giving  the 
instruction  quoted. 

2.  We  cannot  say  that  the  verdict  of  the  jury  is  not  sus- 
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tained  by  the  evidence.  Adams  v.  C.  &  N.  W,  R.  Co.  89  Wis. 
645,  62  X.  W.  525 ;  Renne  v.  U.  S.  L,  Co.  107  Wis.  305,  320, 
83  X.  W.  473,  and  cases  there  cited;  Collins  v.  Janesville, 
117  Wis.  415,  427,  94  N.  W.  309.  The  evidence  on  the  part 
of  the  plaintiff  tends  to  prove  that  just  prior  to  the  levy  the 
plaintiff  informed  the  defendants  that  the  houseboat  and  all 
the  articles  of  personal  property  contained  therein  were  his 
property  in  his  possession,  and  that  they  must  keep  off  from 
it  and  let  it  alone;  that  soon  after  the  levy  upon  the  house- 
boat, and  on  the  same  day,  the  plaintiff  went  there,  and  found 
one  of  the  defendants  and  another  gentleman  carrying  his 
goods  off  from  the  boat  and  throwing  them  on  the  beach ;  that 
the  plaintiff  walked  onto  the  boat  and  was  ordered  off  by 
them,  and  was  told  to  get  off  and  stay  off;  that  he  then  went 
away,  and  returned  about  6  o'clock  in  the  evening  of  the 
same  day  with  a  couple  of  boys  to  take  his  goods  and  put 
them  under  cover ;  that  he  told  the  gentleman  there  in  posses- 
sion of  the  goods  that  they  were  his  property,  and  that  the 
gentleman  in  charge  then  said  to  him :  "These  goods  are  in 
my  possession,  and  you  get  away  from  here  and  leave  them 
alone ;"  that  it  was  cloudy  and  misty  on  that  day  and  rained 
that  night.  It  is  undisputed  that  two  or  three  days  after- 
wards one  of  the  defendants  went  to  the  plaintiff  and  said  to 
him  that  there  had  been  a  misunderstanding  about  that  prop- 
erty, and  that  the  plaintiff  could  then  have  it,  if  he  wanted 
it,  and. to  go  and  get  it;  that  the  plaintiff  then  informed  him 
that  it  had  been  raining  on  the  property  for  two  or  three  days 
and  much  of  it  had  been  spoiled. 

3.  Error  is  assigned  because  the  court  charged  the  jury 
upon  this  laftt  phase  of  the  evidence  to  the  effect  that  if  the 
jury  were  satisfied  by  the  evidence  that  the  property  had  in 
the  meantime  been  materially  injured  by  rain  or  otherwise, 
or  that  it  had  been  in  part  carried  away  by  persons  unknovna, 
then  the  plaintiff  was  not  bound  to  accept  such  offer  of  re- 
turn, but  that  in  such  case  he  was  entitled  to  recover  the  fair 
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and  reasonable  value  of  the  property  in  suit,  as  they  should 
find  the  same  to  be  from  the  evidence.  We  perceive  no  error 
in  such  portion  of  the  charge.  In  fact  the  whole  charge  is 
quite  favorable  to  the  defendants,  and  the  verdict  of  the  jury 
in  favor  of  the  plaintiff  is  fully  justified  by  the  evidence. 

4.  There  is  no  ground  for  the  contention  that  the  damages 
are  excessive. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed* 


The  MoOall  Company,  Appellant,  vs.  Stone,  Eespond^it 

March  17— April  5,  1905. 

Pleading:  Demurrer  to  part  of  a  defense. 

Under  sec.  2658,  Stats.  1898,  providing  that  "the  plaintiff  may  de- 
mur to  the  answer  or  any  defense  therein/'  a  demurrer  cannot 
be  addressed  to  a  part  only  of  a  defense. 

Appeal  from  an  order  of  the  municipal  court  of  the  city 
and  to\vn  of  Ripen:  J.  J.  Foote,  Judge.    Affirmed, 

The  plaintiff  is  a  !S'ew  York  corporation,  doing  business 
in  the  state  of  New  York,  and  the  defendant  is  a  merchant 
located  in  this  state.  The  plaintiff  alleges  an  indebtedness 
for  dress  patterns  and  otlier  merchandise  sold  by  plaintiff  to 
defendant  under  a  written  contract  between  tlie  parties  dated 
July  9,  1901,  by  which  the  plaintiff  agreed  to  ship  to  the  de- 
fendant monthly,  from  New  York,  certain  amounts  of  dress 
patterns  and  fashion  magazines,  and  the  defendant  agreed  to 
pay  for  the  same  at  certain  times  and  at  certain  prices,  Tlie 
defendant's  answer  contains  three  separate  defenses,  the  first 
of  which  was  as  follows : 

*'For  a  first  and  separate  defense  defendant  admits  that  he 
resides  in  the  city  of  Ripon,  in  the  state  of  Wisconsin,  and 
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alleges,  on  information  and  belief,  which  information  is  de- 
rived from  the  original  verified  complaint  herein,  that  the 
said  plaintiff  is,  and  at  all  of  the  times  hereinafter  stated 
was,  a  corporation  duly  organized  under  and  pursuant  to, 
and  existing  by  virtue  of,  the  laws  of  the  state  of  New  York, 
and  at  the  times  hereinafter  stated  was  engaged  in  the  man- 
ufacture of  patterns  and  doing  business  in  the  state  of  Wis- 
consin and  elsewhere;  that  the  plaintiff  before  the  29th  day 
of  October,  1900,  and  on  that  date,  entered  into  a  contract 
with  the  defendant  whereby  the  defendant  agreed  to  take 
and  did  take  possession,  in  behalf  of  the  plaintiff,  of  some 
pigeonholes  and  tills,  bases,  counter-book  covers,  one  outdoor 
metal  sign,  one  glass  sign,  one  sales-book,  one  subscription 
book  for  McCall's  Magazine,  all  the  property  of  the  plaintiff, 
and  did,  by  said  agi*eement,  commence  to  sell  the  McCall 
Bazar  Patterns;  that  on  the  9th  day  of  July,  1901,  the  de- 
fendant, being  still  in  the  possession  of  the  said  property 
of  the  plaintiff,  entered  into  the  contract  set  forth  in  the 
amended  complaint  herein,  and  continued  in  the  possession 
of  the  same,  and  to  hold  the  same  by  virtue  of  the  said  new 
contract,  and  subject  to  the  order  of  the  plaintiff;  that  the 
said  property  is  the  same  property  mentioned  in  the  said  new 
contract,  and  was  loaned  to  this  defendant  at  the  defend- 
ant's place  of  business,  in  Ripon,  in  the  state  of  Wisconsin ; 
that  pursuant  to  the  terms  and  conditions  of  the  said  con- 
tract as  to  the  manner  of  keeping  in  stock  and  of  conducting 
the  sales  of  said  patterns  by  the  defendant  at  the  city  of 
Ripon  aforesaid,  and  the  reshipment  of  the  discarded  pat- 
terns to  the  plaintiff,  and  subject  also  to  the  final  account- 
ing between  defendant  and  the  plaintiff,  and  the  adjustment 
of  losses  and  profits  of  such  sales  as  therein  provided,  the 
plaintiff  did  further  engage  in  the  transaction  of  business  in 
this  state  affecting  the  personal  liability  of  plaintiff,  as  above 
set  forth,  and  relating  to  the  said  property  of  plaintiff  with- 
in this  state,  and  did,  in  the  prosecution  thereof,  from  time 
to  time,  after  the  12th  day  of  July,  1901,  and  before  the  com- 
mencement of  this  action,  ship  to  the  defendant  patterns, 
hut  the  defendant  denies  that  he  has  any  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  the  quantity  of 
said  patterns,  or  other  goods,  wares,  and  merchandise  so 
shipped  to  the  defendant  by  the  plaintiff;  that,  upon  informa- 
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tion  and  belief,  defendant  alleges  that  at  the  time  of  making 
the  alleged  contract  said  plaintiflF  corporation  had  never  been 
organized,  and  has  never  since  been  organized,  under  the 
laws  of  Wisconsin ;  that  it  had  not  been,  and  has  not  since 
been,  created  under  the  laws  of  any  state  for  religions  or 
charitable  purposes ;  that  said  corporation  was  not  and  is  not 
a  fraternal  or  beneficiary  corporation,  nor  a  corporation  fur- 
nishing life  or  casualty  insurance  upon  the  mutual  or  assess- 
ment plan  or  upon  any  other  plan ;  that  said  corporation  was 
not  organized  for  any  one  or  more  of  the  said  purposes ;  that 
said  corporation  has  not  at  any  time  prior  to  nor  since  the 
making  of  said  alleged  contract,  prior  to  the  commencement 
of  this  action,  caused  to  be  filed  in  the  oflSce  of  the  secre- 
tary of  state  of  Wisconsin  a  duly  authenticated  copy,  or  any 
copy,  of  its  charter  or  articles  of  incorporation,  and  has  not 
received,  and  was  not  entitled  to  receive,  from  the  secretary 
.of  state  of  Wisconsin,  a  license  to  transact  business  in  this 
state,  and  was  not  authorized  nor  entitled  to  make  any  con- 
tract or  to  transact  business  in  the  state  of  Wisconsin;  that 
said  alleged  contract  affected  the  personal  liability  of  the 
plaintiff  and  related  to  property  in  this  state,  as  more  fully 
above  set  forth;  that  the  plaintiff  transacted  the  said  busi- 
ness in  this  state  under  the  said  alleged  contract  T^dth  this 
defendant,  and  was  engaged  then  and  since  in  transacting 
other  business  in  the  state  of  Wisconsin,  as  defendant  is  in- 
formed and  believes,  as  set  forth  in  this  answer  above,  in 
reliance  upon  the  allegations  of  the  original  complaint  "here- 
in ;  that,  because  of  the  failure  of  the  plaintiff  corporation  to 
file  as  aforesaid  a  duly  authenticated  copy  of  its  articles  of 
incorporation,  in  the  office  of  the  secretary  of  state  of  Wis- 
consin, said  contract  was  and  is  wholly  void,  and  is  imen- 
forceable  in  favor  of  the  plaintiff  and  against  the  defend- 
ant." 

The  plaintiff  served  the  following  demurrer : 

"The  above-named  plaintiff,  by  Williams,  Griswold  & 
Chadboume,  its  attorneys,  demurs  to  that  portion  of  the 
amended  answer  of  the  defendant  in  said  action  as  is  con- 
tained between  the  seventh  line  in  the  second  folio  of  said 
amended  answer,  said  line  commencing,  'That  the  plaintiff 
before  the  29th  day  of  October,  1900,'  etc.,  and  the  fifth  line 
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of  the  ninth  folio  of  said  answer,  said  portion  ending  as  fol- 
lows, ^and  is  unenforceable  in  favor  of  the  plaintiflF  and 
against  the  defendant,'  except  that  portion  of  said  amended 
answer  commencing  on  the  sixth  line  of  the  fifth  folio,  and 
reading  as  follows,  to  wit,  T)iit  the  defendant  denies  that  he 
has  any  knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  the  quantity  of  said  patterns  or  other  goods,  wares, 
and  merchandise  so  shipped  to  the  defendant  by  the  plaint- 
iff/ for  the  reason  that  said  portion  of  said  amended  answer 
upon  the  face  thereof  does  not  state  facts  sufficient  to  con- 
stitute a  defense." 

Those  parts  of  the  answer  which  are  omitted  by  the  terms 
of  the  demurrer  are  printed  in  italics.  The  court  overruled 
the  demurrer,  and  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Williams,  Griswold 
<&  Chadbourne,  and  oral  argument  by  F.  W.  Chadbourne. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Carter  &  Pedrick. 

WiNSxow,  J.  By  the  separate  defense  at  which  the  plaint- 
iff's demurrer  was  directed,  the  defendant  endeavored  to 
plead  facts  which  would  make  the  contract  sued  upon  invalid 
under  the  provisions  of  sec.  17706,  Stats.  1898.  Ilad  the 
plaintiff  demurred  to  that  defense,  the  question  whether  that 
section  applied  to  the  contract  set  forth  by  the  complaint,  or 
whether  that  contract  was  unaffected  by  the  section  because 
it  relates  to  commerce  between  the  states,  would  have  been 
fairly  before  us.  The  plaintiff,  however,  demurred  to  a  part 
only  of  the  defense.  It  eliminated  certain  paragraphs  of  the 
alleged  defense  and  demurred  to  the  balance.  If  this  method 
of  pleading  be  allowable,  the  pleader  who  could  not  frame  a 
successful  demurrer  to  almost  any  pleading  would  be  a  very 
dull  man.  All  that  would  be  necessary  would  be  to  pick  out 
the  paragraphs  which  by  themselves  state  no  cause  of  action 
or  defense,  and  demur  to  them.  However,  such  is  not  the 
law.    The  statute  (sec.  2658,  Stats.  1898)  says,  "The  plaint- 
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iff  may  .  •  .  demur  to  the  answer  or  any  defense  therein 
when,"  etc.  This  court  has  held  that  a  demurrer  cannot  be 
addressed  to  a  fragmentary  part  of  a  pleading,  even  in  a 
mandamus  action,  where  the  statute  allows  the  relator  to 
"demur  or  answer  all  or  any  of  the  material  facts  contained 
in  the  same  return."  State  ex  rel.  Rice  v.  Chittenden,  107 
Wis.  354,  83  N.  W.  635. 

These  considerations  make  it  improper  for  us  to  consider 
whether  the  alleged  defense  constitutes  in  fact  a  defense,  for 
the  reason  that,  as  a  whole,  it  has  never  been  challenged. 

By  the  Court. — Order  affirmed. 


BiBDSAix,  Respondent,  vs.  Kewaunee  County,  Appellant 

March  X7— April  5,  1905. 

County  hoard:  Allowance  of  fees  of  officers  in  justices*  courts:  8tat- 
ute,  mandatory  or  directory t  Repugnant  provisions:  Appeal: 
Jurisdiction. 

1.  Strict  compliance  with  sec.  680,  Stats.  1898,  is  a  condition  prece- 

dent to  juris(fiction  of  the  county  board  to  allow  the  claim  of 
a  constable  for  services  performed  in  a  justice's  court  in  an 
action  wherein  the  state  is  a  party  and  the  county  is  liable  for 
such  services.  The  provision  that  "such  fees  shall  be  .  .  .  al- 
lowed by  the  county  board  in  the  manner  following,  and  in  no 
other  way,**  cannot  be  held  to  be  merely  directory. 

2.  Sec.  680,  R.  S.  1878,  having  been  amended  by  ch.  117,  Laws  of 

1880  (adding  "officers"  to  those  whose  claims  were  required  to 
be  audited  in  the  manner  therein  prescribed),  in  so  far  as  the 
amended  section  (now  sec.  680,  Stats.  1898)  is  repugnant  to  sec. 
677,  R.  S.  1878  and  Stats.  1898,  the  latter  section  must  be  re- 
garded as  modified  accordingly. 
S.  Where  a  county  board  had  no  jurisdiction  to  allow  a  claim,  an 
appeal  from  its  disallowance  thereof  confers  no  Jurisdiction 
upon  the  circuit  court  except  to  dismiss  the  proceeding. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kewau- 
nee county :  Michael  Kibwan,  Circuit  Judge.     Reversed. 
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November  3,  1903,  plaintiff  filed  with  the  county  clerk  of 
Kewaunee  county,  to  be  acted  upon  by  its  comity  board,  a 
claim  for  services  as  constable  in  a  criminal  action  before  a 
justice  of  the  peace  for  such  county.  He  intended  to  comply 
with  sec.  677,  Stats.  1898.  The  annual  meeting  of  the  board 
for  1903  wtfs  concluded  without  its  taking  final  action  on  the 
claim.  The  situation  was  such  that  if  the  claim  was  filed  in 
such  a  way  as  to  give  the  county  board  jurisdiction  of  the 
matter  its  failure  to  act  thereon  w^as  equivalent  to  a  disal- 
lowance thereof.  Thereupon  the  claimant  appealed  to  the 
circuit  court,  setting  forth  in  his  notice,  in  addition  to  the 
facts  before  stated,  that  the  justice  of  the  peace  before  whom 
the  action  was  instituted  and  prosecuted  in  which  the  serv- 
ices in  question  were  rendered  filed  a  certified  statement  of 
all  actions  or  proceedings  had,  or  tried,  before  him,  in  which 
the  state  was  a  party,  and  wherein  the  county  of  Kewaimee 
had  become  liable  for  the  fees  of  oflicers,  jurors,  witnesses, 
or  interpreters  on  the  part  of  the  state  who  actually  attended 
and  gave  in  a  statement  of  their  attendance  and  travel,  in- 
cluding the  action  in  question.  The  appeal  was  in  form  per- 
fected. 

Upon  the  matter  coming  on  to  be  heard  in  circuit  court 
the  defendant  moved  to  dismiss  because  the  return  failed  to- 
disclose  compliance  with  sec.  680,  Stats.  1898,  so  as  to  give* 
the  county  board  jurisdiction  to  act.  in  the  matter.  Before 
deciding  the  motion  the  court  permitted  evidence  to  be  of- 
fered showing  that  a  certificate  of  the  justice  of  the  peace  cov- 
ering the  matter  in  question  in  the  form  prescribed  by  such 
section  was  filed  with  the  county  clerk  seven  days  before  the 
annual  meeting  of  the  county  board ;  that  the  same  was  ap- 
proved by  the  district  attorney,  except  as  to  the  matter  of 
plaintiff's  fees  and  those  of  one  Grace  Havens,  attention 
being  called  to  the  fact  that  separate  bills  were  on  file  as  to 
such  matters.  The  motion  was  denied.  xV  part  of  plaintiff's 
claim  was  disallowed  because  not  properly  itemized  and  the 
Vol.  124—37 
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balance,  $2.47,  was  allowed  and  judgment  ordered  therefor, 
with  costs.    Judgment  was  rendered  accordingly. 

The  cause  was  submitted  for  the  appellant  on  briefs  by 
O.  H.  Bruemmer,  and  for  the  respondent  on  the  brief  of 
J.  H.  McGowan, 

Marshall,  J.  If  strict  compliance  with  sec.  680,  Stats. 
1898,  be  a  condition  precedent  to  the  jurisdiction  of  the 
county  board  to  allow  the  claim  of  a  constable  for  services 
performed  in  justice's  court  in  an  action  wherein  the  state  is 
a  party  and  the  county  is  liable  for  such  services,  then  juris- 
diction was  not  obtained  by  the  county  board  as  to  the  matter 
in  hand.  In  that  case  the  appeal  to  the  circuit  court  failed 
to  confer  jurisdiction  on  it  to  do  more  than  to  dismiss  the 
proceedings,  and  the  judgment  appealed  from  must  be  re- 
versed. Elaise  v.  State,  27  Wis.  462 ;  Stringliam  v,  TTtrm^- 
hago  Co.  24  Wis.  594;  Felt  v.  Felt,  19  Wis.  193;  Stoltman 
V.  Lake,  ante,  p.  462, 102  X.  W.  920. 

It  is  conceded  by  respondent's  counsel,  as  the  fact  is,  that 
compliance  with  sec.  677,  as  regards  the  matter  of  presenting 
claims  to  county  boards  for  consideration,  is  requisite  to  con- 
fer jurisdiction  on  such  boards  over  the  subject  matter  of 
such  claims,  but  it  is  insisted  in  respect  to  the  matter  in  hand 
that  there  was  such  compliance  and  that  the  claim  is  gov- 
erned by  such  section,  the  provisions  of  sec.  680,  in  respect 
thereto,  if  applicable  at  all,  being  only  as  regards  evidence  to 
establish  a  claim  presented  under  sec.  677,  and  directory 
only.  No  reason  is  perceived  why  the  reasoning  of  the  court 
in  Outagamie  Co,  v.  Oreenville,  77  Wis.  165,  45  N.  W. 
1090;  MUUr  v,  Crawford  Co.  106  Wis.  210,  82  N.  W.  175; 
and  Northern  Trust  Co.  v,  Snyder,  113  Wis.  516,  89  N.  W. 
460,  resulting  in  a  conclusion  that  reasonably  strict  compli- 
ance with  sec.  677,  as  to  claims  referred  to  therein,  is  requi- 
site to  confer  jurisdiction  on  county  boards  to  consider  the 
same,  does  not  apply  with  equal,  if  not  greater,  force  to  aec. 


6]  JANUARY  TERM,  1905.  579 

Birdsall  v.  Kewaunee  Co.  124  Wis.  576. 

G80,  as  to  liabilities  referred  to  therein.  Probably  there  is 
no  class  of  claims  which  calls  for  more  caution  in  auditing 
the  same  to  guard  against  useless  and  extravagant  expendi- 
tures of  public  money  than  those  growing  out  of  administra- 
tion of  the  criminal  law  by  justices  of  the  peace.  It  seems 
probable  that  the  legislature  so  viewed  the  matter  in  provid- 
ing specially  in  respect  thereto,  and  prohibiting  the  allow- 
ance of  such  claims  not  presented  and  established  as  therein 
provided. 

The  history  of  the  two  sections  of  the  statutes  referred  to 
leaves  little  or  no  ground  for  holding  that  sec.  680  does  not 
apply  to  constables'  fees  as  well  as  to  fees  of  witnesses,  jurors, 
and  otlier  persons  named  therein.  Sec.  677  is  based  mainly 
on  ch.  160,  Laws  of  1868.  "VSTiat  are  now  the  opening  lines 
of  the  section  at  first  read  this  way : 

"Any  officer  or  other  person  having  a  demand  or  claim 
against  any  county  for  money  or  other  thins:,  shall  make  out 
a  statement  thereof  in  writing,  with  his  affidavit  attached," 
etc^ 

There  was  in  the  beginning  no  exception  in  favor  of  any 
class  of  claimants.  As  a  companion  piece  of  legislation  to 
ch.  160,  the  two  being  approved  at  the  same  time,  ch.  153, 
Laws  of  1868,  was  passed,  and  that  forms  the  basis  of  what 
is  now  sec.  680.  It  at  first  referred  to  fees  of  jurors,  wit- 
nesses, and  interpreters,  made  the  justice's  certificate  con- 
clusive evidence  of  the  claims  of  the  persons  named  therein, 
required  the  board  to  audit  the  claims  and  draw  orders  for 
their  payment,  and  provided  that  "no  claim  of  any  juror, 
witness  or  interpreter  for  fees  which  may  become  due  after 
this  act  goes  into  effect,  shall  be  allowed  by  any  board  of  su- 
pervisors, unless  it  comes  before  them  in  the  manner  above 
prescribed."  The  two  acts  were  so  plainly  repugnant  to  each 
other  as  to  attract  the  attention  of  the  revisers  who  compiled 
the  Statutes  of  1878.  They  remedied  the  difficulty  by  pro- 
viding in  sec.  677,  as  framed  to  embody  ch.  160,  Laws  of 
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1868,  that  jurors,  witnesses,  and  interpreters  should  be  ex- 
empt therefrom.  The  auditing  of  claims  as  to  such  persons 
was  regulated  by  sec.  680,  which  the  revisers  framed  to  em- 
body the  ideas  contained  in  ch.  153,  aforesaid.  The  language 
of  sec.  4  of  saidch.  153,  to  wit:  "No  claim  of  any  juror,  wit- 
ness or  interpreter  for  fees  which  may  become  due  after  this 
act  goes  into  effect,  shall  be  allowed  by  any  board  of  super- 
visors, unless  it  comes  before  them  in  the  manner  above  pre- 
scribed," w^as  condensed  into  the  few  words,  "shall  be  .  .  . 
allowed  by  the  county  board  in  the  manner  following,  and  in 
no  other  way."  By  ch.  117,  Laws  of  1880,  sec.  680  was 
amended  by  adding  to  those  whose  claims  were  required  to 
be  audited  in  the  manner  therein  indicated,  "officers."  To 
make  it  clear  that  the  claims  of  constables  and  sheriffs  were 
the  officers  referred  to,  the  form  for  the  justice's  certificate 
was  amended  so  as  to  specially  mention  them.  With  some 
other  changes,  not  necessary  to  be  noted,  the  section  came  to- 
be  in  the  form  foxmd  in  the  Statutes  of  1898.  The  amend- 
ment of  sec.  680  by  the  law  of  1880  to  that  extent  made  it 
plainly  repugnant  to  sec.  677.  Such  being  the  case  the  latter 
section  must  be  regarded  as  modified  accordingly.  Wood- 
man 17.  Clapp,  21  Wis.  355 ;  State  v.  Stillman,  81  Wis.  124, 
51  N.  W.  260.  It  is  a  familiar  rule  tliat  an  act  relating  ta 
a  subject  matter  already  covered  by  the  written  law,  without 
any  repealing  clause  or  any  express  intention  to  change  such 
law,  does  not  work  any  change  therein,  so  far  as  the  two  en- 
actments can  reasonably  stand  together,  but  that  otherwise  a 
change  in  harmony  with  the  latter  act  is  thereby  effected,  be- 
cause it  is  assumed  that  the  legislature  must  have  so  intended. 
The  case  might  be  groimded  alone  on  subd.  15,  sec.  4972, 
Stats.  1898,  which  provides  that  in  case  of  otherwise  im- 
avoidable  repugnance  between  two  sections  of  the  same  chap- 
ter the  "last  in  numerical  order  shall  prevail  unless  such  con- 
struction be  inconsistent  with  the  meaning  of  such  chapter"" 
in  which  they  are  found. 
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It  seems  plain  that  effect  cannot  be  given  to  sec.  677  and 
at  the  same  time  to  sec.  C80  as  to  oflBcers'  fees  such  as  those 
in  question.  The  former  provides  how  claims  against  the 
county  must  be  presented  to  county  boards  in  order  to  enable 
such  boards  to  audit  the  same,  those  of  certain  persons,  not 
including  oflBcers,  entitled  to  compensation  for  attending, 
trials  in  justices'  courts  being  excepted,  and  in  effect  pro- 
hibits allowance  of  any  such  claim  not  so  presented.  Sec.  680 
provides  that  claims  of  the  character  there  specified  shall  be 
certified  in  a  prescribed  form,  by  the  justice  in  whose  court 
the  same  originate,  to  the  county  clerk  of  his  county  ten  days 
before  the  annual  meeting  of  the  county  board  of  such 
county;  that  such  clerk  shall  deliver  the  certified  statement 
to  the  district  attorney  of  the  county  for  his  opinion  thereon; 
that  he  shall  report  as  to  each  item  mentioned  as  to  whether 
the  county  is  or  is  not  liable  therefor  and  if  liable  for  a  part 
only,  what  part ;  that  the  statement  and  report  shall  then  be 
laid  before  the  county  board  for  its  action  thereon ;  that  such 
certified  statement  shall  then  stand  as  presumptive  evidence 
of  the  claims  referred  to  therein;  that  the  board  shall  ex- 
amine and  allow  such  as  are  legal  and  direct  that  orders  be 
drawn  for  the  amount  to  each  person;  and  that  such  claims 
shall  be  allowed  in  that  manner  "and  in  no  other  way."  It 
would  be  difficult  to  use  words  more  fully  excluding  every 
way  of  doing  a  particular  thing  than  one  prescribed,  than  to 
say  that  it  shall  be  done  in  that  manner  and  "in  no  other 
way."  We  cannot  perceive  any  avenue  of  escape  from  the 
conclusion  that  the  amendment  to  sec.  680,  made  in  1880, 
added  officers  to  those  whose  fees  are  required  to  be  auditetl 
thereunder  and  to  that  extent  sec.  677  was  amended  thereby. 

Effect  must  be  given  to  the  statute  as  we  find  it.  The  leg- 
islature ex  indusirla  placed  words  therein  to  guard  against 
the  possibility,  apparently,  of  its  being  held  that  any  stated 
condition  precedent  to  the  allowance  of  a  claim  is  directory. 
That  is  evidently  what  the  words  "in  no  other  way"  were  used 
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for.  The  certificate  of  the  justice  here  was  not  filed  ^vith  the 
county  clerk  ten  days  before  the  annual  meeting  of  the  county 
board.  True,  it  was  filed  at  a  later  time  and  was  referred,  as 
the  law  requires,  to  the  district  attorney  for  his  considera- 
tion, but  he  did  not  report  as  to  the  liability  of  the  county 
regarding  the  claim  of  the  appellant.  So  in  two  material  par- 
ticulars the  claim  was  not  in  shape  to  be  audited  at  the  annual 
meeting  of  the  county  board  for  1903.  It  never  acquired 
jurisdiction  of  the  matter  and  therefore  the  condition  requi- 
site to  the  acquirement  of  jurisdiction  by  the  circuit  court  to 
review  its  action,  or  nonaction,  is  wanting. 

We  have  not  overlooked  the  fact  that  when  the  legislature 
amended  sec.  680  it  failed  to  make  a  corresponding  amend- 
ment to  sec.  681,  affording  officers  as  well  as  others  named 
in  the  former  a  right  of  action  against  a  justice  of  tlie  peace 
in  case  of  his  failing  to  perform  his  duty  thereunder.  That 
may  have  been  an  oversight,  or  it  may  have  been  thought  that 
jurors,  witnesses,  and  interpreters,  whose  claims  are  often  so 
small  that  very  little  effort  could  be  afforded  by  claimants 
for  the  collection  thereof,  should  have  the  sums  allowed  with- 
out personal  attention  thereto.  Whatever  may  be  the  reason, 
the  court  cannot  change  the  situation  as  the  legislature  has 
seen  fit  to  leave  it. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  dismiss  the  proceedings. 
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Stehk,  Administrator,  Eespondent,  vs.  Hayssen  and  others, 

Appellants. 

March  18—ApHl  5,  1905. 

Circuit  and  county  courts:  Jurisdiction:  Estates  of  decedents:  Part- 
nership: Accounting:  Wills:  Construction:  Title  to  personalty: 
Laches:  Limitation  of  actions:  When  cause  of  action  accrues: 
Failure  to  present  claim  against  decedent:  Pleading:  Demurrer: 
Presumptions, 

1.  The  circuit  court  has  Jurisdiction  of  an  action  by  the  personal 

representative  of  one  deceased  partner  for  an  accounting  and 
settlement  of  the  partnership  affairs/ although  the  estate  of  a 
subsequently  deceased  partner  is  in  process  of  settlement  in  the 
county  court,  where  there  is  a  surviving  partner  who  is  a  nec- 
essary party  and  against  whom  Judgment  cannot  be  recovered 
In  the  county  court. 

2.  In  an  action  by  the  personal  representative  of  a  deceased  partner 

for  a  partnership  accounting  and  settlement,  there  being  no 
suggestion  in  the  complaint  that  the  persons  interested  in  the 
estate  of  the  deceased,  some  of  whom  were  minors  without 
guardians,  had  settled  the  partnership  matter,  no  such  settle- 
ment will  be  presumed,  on  demurrer,  to  have  taken  place. 
SL  A  will  giving  to  the  testator's  widow  during  widowhood,  and 
until  his  youngest  child  should  arrive  at  the  age  of  maturity, 
"all  my  property  of  whatever  description  .  .  .  including  my  in- 
terest in  the  firm,"  etc.,  did  not  give  the  widow  such  partner- 
ship interest  as  a  specific  bequest,  to  be  enjoyed  by  her  in  specie, 
but  merely  mentioned  such  Interest  for  greater  certainty  and 
disposed  of  it  in  the  same  way  as  the  other  property. 

4.  Neither  the  widow  nor  the  other  legatees   (the  testator's  chil- 

dren) could  take  title  to  such  partnership  interest  except 
through  the  medium  of  an  executor  or  administrator;  and  upon 
appointment  of  an  administrator  the  right  to  recover  such 
interest  vested  in  hii^. 

5.  From  the  complaint  in  the  action  for  an  accounting  it  appeared 

that  the  widow  and  children  were  ignorant  of  their  rights 
under  the  will  and  of  their  right  to  an  accounting;  that  the 
widow  did  not  qualify  as  executrix;  that  no  administrator  was 
appointed  until  about  sixteen  years  after  the  will  was  proved, 
when  one  of  the  testator's  sons,  within  a  few  months  after  at- 
taining majority,  was  appointed  administrator  with  the  will 
annexed  and  commenced  the  action.  Held,  on  demurrer,  that 
the  complaint  did  not  show  laches. 
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6.  There  being  no  person  in  existence  who  could  bring  «the  action 

for  an  accounting  until  the  appointment  of  plaintift  as  admin- 
istrator, the  cause  of  action  did  not  accrue  until  such  appoint- 
ment, and  the  action  was  not  barred,  under  sec.  4221,  Stats. 
1898,  at  the  expiration  of  ten  years  after  the  dissolution  of  the 
partnership  by  the  death  of  plain tif[*s  testator. 

7.  Defendant,  not  having  pleaded  a  limitation  under  sec.  4251,  Stats. 

1898,  could  not  rely  thereon,  even  if  the  time  limited  thereby 
had  expired. 

8.  Failure  to  present  a  claim  on  behalf  of  the  testator's  estate 

against  the  estate  of  the  subsequently  deceased  partner  did  not 
operate  as  a  bar,  under  sec.  3844,  Stats.  1898,  to  the  action  for 
an  accounting,  or  prevent  the  reaching  of  partnership  property 
therein,  whatever  its  effect  might  be  as  to  a  money  recovery 
against  the  last-mentioned  estate. 

9.  That  the  testator's  widow  may,  contrary  to  legal  right,  have 

participated  in  continuing  the  business  of  the  partnership— no 
such  fact  being  stated  in  the  complaint — is  not  ground  for  a 
demurrer  for  defect  of  parties  upon  the  theory  that  the  widow 
is  a  necessary  party. 


Appeal  from  an  order  of  the  circuit  court  for  Sheboygan 
county:  Michael  Kirwabt,  Circuit  Judge.     Affirmed. 

The  appeal  is  from  an  order  overruling  separate  demur- 
rers to  the  complaint  That  document  alleged  that  for  many 
years  prior  to  1886  one  John  H.  Stehn  was  associated  as 
copartner  with  John  M.  Kohler  and  Herman  Hayssen  in 
the  manufacturing  business  at  Sheboygan;  that  Stehn  died 
in  November,  1886,  leaving  a  widow  and  six  children,  of 
ages  from  twelve  to  two  years,  and  leaving  a  will,  by  which 
he  gave  "unto  my  beloved  wife,  to  have  and  to  hold  unto 
her  own  use,  and  as  long  as  she  may  remain  my  widow 
and  until  the  youngest  of  my  children  shall  have  arrived  at 
the  age  of  maturity,  all  of  my  property  of  whatsoever  de- 
scription, real,  personal,  or  mixed,  including  my  interest  in 
the  firm  of  Kohler,  Hayssen  &  Stehn,  of  the  city  of  Sheboy- 
gan. In  case  my  wife  shall  remarry,  and  whenever  the 
youngest  of  my  children  shall  arrive  at  the  age  of  maturity, 
all  of  my  property  aforesaid  shall  be  divided  equally  between 
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my  said  wife  and  children  then  living,  share  and  share  alike." 
This  will  was  proved  in  January,  1887,  but  the  widow, 
who  was  named  as  executrix,  never  qualified,  nor  was  any 
other  executor  or  administrator  appointed  until  May  4,  1903, 
when  the  present  plaintiff,  having  then  just  attained  his 
majority,  applied  for  and  received  appointment  as  adminis- 
trator with  the  will  annexed.  At  that  time  five  of  the 
diildren  had  attained  their  majority,  and  one  was  still  a 
minor;  all  of  them,  together  with  their  mother,  the  widow, 
being  still  alive,  and  the  latter  not  being  married.  On 
ISTovember  5,  1900,  one  of  the  partners,  John  M.  Kohler, 
died  testate,  and  the  defendants,  George  Heller  and  Robert 
J.  and  Walter  J.  Kohler,  were  appointed  as  executors,  and 
due  notice  given  for  the  proof  of  claims  against  that  estate, 
the  time  of  which  expired  before  plaintiff's  appointment  as 
administrator. 

The  compjaint  further  alleges  that  all  the  property  and 
records  of  the  partnership  business  have  continued  in  the 
hands  of  the  defendants  up  to  the  present  time ;  that  at  the 
time  of  Stehn's  death  his  interest  in  the  partnership  was  of 
the  value  of  $12,000,  which,  by  reason  of  profits  and  accumu- 
lations, had  increased  to  $28,000  at  the  time  of  Kohler's  - 
death;  that  all  debts  and  liabilities  of  the  partnership  had 
been  paid  and  satisfied,  and  a  large  surplus  of  real  estate 
and  personal  property,  both  of  original  capital  and  increase, 
remains  in  the  possession  of  the  defendants ;  that  at  the  time 
of  Stefan's  death  an  extensive  business  was  being  done,  and 
the  partnership  had  many  debts,  credits,  and  contracts  out- 
standing which  were  not  consummated  and  realized  upon  for 
^^a  number  of  years  after  his  death;"  that  Ilayssen  and  Koh- 
ler both  drew  out  from  time  to  time  large  sums  of  money ; 
that  the  amounts  thereof,  and  the  status  of  the  affairs  of  the 
firm,  are  unknown  to  the  plaintiff,  but  all  within  the  knowl- 
edge and  control  of  the  defendants ;  that  plaintiff,  until  about 
the  time  of  his  appointment  as  administrator,  was  not  aware 
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of  the  contents  of  his  father's  will,  and  that  he  and  all  the 
other  legatees  therein  were  ignorant  of  their  rights  under 
said  will,  and  of  their  right  to  an  aoconnt  by  the  surviving 
partners,  and  that  no  guardian  was  ever  appointed  for  any 
of  Stehn'a  children;  that  he  has  demanded  an  accounting 
from  the  defendants  of  the  partnership  affairs,  and  payment 
of  such  sum  as  might  be  found  due  him  as  such  administra- 
tor, but  has  been  refused;  that  there  is  a  large  sum  due  him, 
but  that,  without  accounting  and  discovery,  he  is  unable  to 
state  the  amount,  but  believes  the  same  to  be  $28,000 ;  that 
said  accounting  and  discovery  are  necessary;  wherefore  he 
prays  an  accounting  and  discovery  of  the  property  and  as- 
sets, appointment  of  receiver  to  take  charge  of  books,  pa- 
pers, and  assets,  and  that  the  defendants  be  adjudged  to  pay^ 
in  such  proportions  as  may  be  found  due,  such  sum  as  may 
equal  the  proportion  of  the  value  of  the  assets  belonging  to 
Stehn  at  his  death,  after  payment  of  the  debts  of  the  part- 
nership, together  with  the  accrued  profits  derived  from  the 
use  thereof ;  also  that  he  have  general  relief. 

The  surviving  partner,  Hayssen,  demurred  on  groimdsr 
(1)  No  cause  of  action  stated ;  (2)  that  the  action  was  barred 
by  sec.  4221,  Stats.  1898,  (3)  by  sec.  4222,  Stats.  1898, 
(4)  by  sec.  4226,  Stats.  1898,  (5)  by  sec.  4227,  Stats.  1898; 
and  (6)  for  defect  of  parties  defendant.  The  executors  of 
Kohler's  estate  demurred:  (1)  For  want  of  jurisdiction  of 
the  subject  matter;  (2)  failure  to  state  a  cause  of  action; 
(3)  bar  by  sec.  4221,  Stats.  1898,  (4)  by  sec.  4222,  Stats. 
1898,  (6)  by  see.  4227,  Stats.  1898,  and  (6)  by  sec.  3844, 
Stats.  1898. 

For  the  appellant  Hayssen  there  was  a  brief  by  Andrew 
Oilbertson,  and  for  the  appellant  executors  a  separate  brief 
by  Francis  WilUamSj  and  the  cause  was  argued  orally  by 
Mr.  Oilbertson. 

For  the  respondent  there  was  a  brief  by  Bowler  <&  Bowler 
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and  Edward  Voigt,  and  oral  argument  by  E.  R.  Bowler  and 
Mr.  Voigt. 

Dodge,  J.  1.  This  action  is  dearly  within  the  proper 
jurisdiction  of  the  circuit  court,  for  the  reason  that  the 
county  court,  in  tlie  settlement  of  the  Kohler  estate,  cannot 
bring  before  it,  or  render  judgment  against,  the  surviving 
partner,  Herman  Ilayssen,  whose  presence  is  essential  to  the 
ascertainment  and  full  adjudication  of  the  rights  of  all  par- 
ties. Gianella  v.  Bigelow,  96  Wis.  185,  71  K  W.  Ill; 
Morey  v.  Fish  Bros.  W.  Co.  108  Wis.  520,  84  N.  W.  862 ; 
Gager  v.  Paul,  111  Wis.  638,  87  N.  W.  875. 

2.  The  basis  of  the  contention  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  is  not 
made  very  apparent  by  the  briefs,  although  considerable 
space  is  devoted  thereto.  It  seems  to  rest  on  the  proposition- 
that  the  parties  interested  in  the  estate  of  John  II.  Stehn 
might  have  so  settled  the  partnership  matter,  and  indeed  his 
whole  estate,  that  an  administration  would  be  unnecessary. 
It  is  not  pretended  that  there  is  any  suggestion  in  the  com- 
plaint that  they  have  done  so,  and  in  view  of  the  fact  that 
some  of  them  have  at  all  times  been  minors,  without  guard- 
ians, the  probability  of  any  effective  settlement  would  hardly 
seem  so  imminent  as  to  warrant  the  presumption  that  it  must 
have  taken  place. 

Another  suggestion  under  this  head  is  that  the  will  is  to 
be  construed  as  giving  the  deceased's  interest  in  this  part- 
nership as  a  specific  bequest  to  his  widow,  to  be  enjoyed  by 
her  in  specie.  We  do  not  think  the  will  is  open  to  such  con- 
struction. It  is  to  us  apparent  that  the  phrase,  "all  of  my 
property  of  whatsoever  description,  real,  personal,  or  mixed, 
including  my  interest  in  the  firm  of  Kohler,  Hayssen  & 
Stehn,  of  the  city  of  Sheboygan,"  did  not  dispose  of  that  in- 
terest differently  from  any  of  the  other  property ;  that  it  was- 
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specially  mentioned  merely  for  greater  certainty,  by  reason 
of  a  possible  d6ubt  in  the  testator's  mind  whether  such  an  - 
interest  was  fully  described  by  the  expression  "property." 
Apart  from  these  considerations,  however,  neither  the  widow 
nor  any  of  the  other  legatees  could  take  any  title  to  any  of 
the  personal  property  except  through  the  medium  of  an  ex- 
ecutor or  administrator,  so  that,  an  administrator  having 
l)een  appointed,  all  rights  in  any  of  the  personal  property 
left  by  the  deceased,  including  the  right  to  recover  his  inter- 
est in  that  copartnership,  are  now  vested  in  that  administra- 
tor, and  must  be  sued  for  by  him.  Blakely  v.  Bmock,  96 
Wis.  611,  71  K  W.  1052;  Buttles  v.  De  Baun,  116  Wis. 
323,  93  K  W.  5;  McKenney  v.  Mindhan,  119  Wis.  651,  97 
K  W.  489 ;  Rowell  v.  Rowclh  122  Wis.  1,  99  N.  W.  473. 

It  seems  also  to  be  suggested  that  the  complaint  fails  to 
state  a  cause  of  action  because  of  laches  in  the  plaintiff.  But 
in  view  of  the  fact  that  this  plaintiff  commenced  the  suit 
within  a  few  months  after  attaining  his  majority,  and  that 
it  is  expressly  alleged  in  the  complaint  that  none  of  the  bene- 
ficiaries in  the  estate  had  any  knowledge  of  the  existence  of 
their  rights  thereunder,  we  cannot  seriously  consider  the  sug- 
gestion that  laches  appears  on  the  face  of  the  complaint 

3.  Limitations.  Under  this  head  four  different  sections 
•of  ch.  177,  Stats.  1898,  are  pleaded.  For  what  purpose,  is 
not  very  apparent.  The  only  statute  which  in  any  wise  de- 
scribes the  action  is  subd.  4,  sec.  4221,  Stats.  1898 : 

"An  action  which,  on  and  before  the  twenty-eighth  day  of 
February  in  the  year  one  thousand  eight  hundred  and  fifty- 
seven,  was  cognizable  by  the  court  of  chancery,  when  no  other 
limitation  is  prescribed  in  this  chapter." 

An  action  for  partnership  accounting  and  settlement  was 
one  which,  prior  to  1857,  was  cognizable  by  the  court  of 
chancery.  Such  action,  by  that  section,  is  barred  within  ten 
years  after  the  cause  of  action  accrues.  No  cause  of  action 
can  accrue  until  there  is  some  person  in  existence  who  can 
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bring  it,  and  there  is  no  person  in  existence  to  bring  an 
action  in  favor  of  the  estate  of  a  deceased  person,  which 
arises  after  death,  until  an  executor  or  administrator  is  ap- 
pointed. Bucklin  v.  Ford,  5  Barb.  393 ;  Dunning  v.  Ocean 
Nat  Bank,  61  N.  T.  497:  Sanford  9.  San  ford,  62  N.  Y. 
553;  Sambs  v.  Stein,  53  Wis.  569,  572,  11  N.  W.  53.  Our 
limitation  statutes  were  framed  in  1878,  and  sec.  4251^ 
R.  S.  1878,  was  added  in  express  recognition  of  that  rule. 
Revisers'  Notes,  1878.  Hence  this  cause  of  action  did  not 
accrue  until  the  appointment  of  plaintiff  as  administrator 
in  1903.  Another  section  (sec.  4251,  Stats.  1898)  does  pro- 
vide that,  "There  being  no  person  in  existence  who  is  au- 
thorized to  bring  an  action  thereon  at  the  time  a  cause  of 
action  accrues  shall  not  extend  the  time  within  which,  ac- 
cording to  the  provisions  of  this  chapter,  an  action  can  be 
commenced  upon  such  cause  of  action  to  more  than  double 
the  period  otherwise  prescribed  by  law;"  but  defendants 
have  not  pleaded  this  limitation  in  their  demurrer,  as  they 
would,  need  to,  in  order  to  meet  the  requirements  of  sec. 
2651,  Stats.  1898.  But,  in  any  event,  the  time  limited  by 
sec.  4251,  Stats.  1898,  from  the  time  of  the  dissolution  of 
this  partnership  by  the  death  of  Stehn,  in  1886,  has  not  yet 
expired,  that  time  being  twenty  years. 

The  separate  demurrer  of  Kohler's  executors  also  raises 
sec.  3844,  Stats.  1898,  as  a  bar  by  limitation,  but  it  cannot 
have  any  effect  to  prevent  the  partnership  accounting,  nor 
the  reaching  of  property  belonging  to  the  partnership,  what- 
ever its  effect  on  any  money  recovery  against  the  Koliler  es- 
tate. 

4.  The  separate  demurrer  of  Hayssen  also  asserts,  as  a 
ground,  "defect  of  parties."  Such  demurrer,  of  course,  can- 
not stand  in  face  of  the  provisions  of  sec  2651,  Stats.  1898, 
which  requires  that  a  demurrer  on  that  ground  shall  set 
forth  a  particular  statement  of  the  defect.  However,  as  we 
are  informed  by  the  brief,  the  defect  complained  of  is  the^ 
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absence  of  Mrs.  Stehn  as  a  party,  and  the  claim  that  she 
is  a  necessary  party  apparently  because  she  has  the  legal 
title  to  her  deceased  husband's  interest  in  this  partnership 
as  a  specific  bequest,  and  because  she  may  have  continued 
that  interest  and  participated  in  running  the  business  since 
his  death.  That  she  has  not  the  legal  title,  for  two  reasons, 
has  already  been  shown.  That  she  may,  contrary  to  legal 
right,  have  participated  in  running  the  business,  is  certainly 
no  ground  of  demurrer  when  the  complaint  states  no  such 
fact  If,  by  reason  of  any  acts  of  hers  not  disclosed  by  the 
complaint,  she  may  be  a  necessary  party,  those  facts  must  be 
brought  to  the  notice  of  the  court  by  some  pleading  able  to 
assert  them. 

By  the  Court — Order  affirmed. 


Redbinoton,  Rc^spondent,  vs.  Franet,  Appellant. 

March  IS-^ApHl  5,  1905. 

Tarinerahip:  Lien  of  creditors:  Sale  of  partner's  interest:  Agreement 
to  pay  debts:  Rights  and  liabilities  of  incoming  partner. 

1.  Creditors  of  a  partnership  have  no  claim  or  Uen  upon  the  firm 

property  other  than  creditors  generaUy  have  on  a  debtor's  prop- 
erty; and  the  partnership  has  the  same  right  to  dispose  of  Its 
assets  that  individuals  have. 

2.  The  equity  between  partners  to  have  the  firm  assets  applied  to 

payment  of  its  debts  may  be  preserved  by  an  outgoing  partner 
for  his  protection,  and  when  so  preserved  will  Inure  to  the  ben- 
efit of  the  creditors,  who  may  claim  through  such  partner's 
equity. 

3.  Where  a  retiring  partner  sold  to  an  iacoming  one  his  interest  in 

the  firm  assets  and  agreed  to  pay  all  the  outstanding  liabilities, 
neither  he  nor  the  creditors  had  any  lien  upon  the  firm  assets 
or  equity  to  compel  application  thereof  to  such  liabilities;  and, 
there  being  no  obligation  on  the  part  of  the  incoming  partner 
to  pay  the  debts  of  the  old  firm,  the  fact  that  he  does  pay  them 
gives  him  no  right  of  action  to  recover  the  amount  so  paid  from 
the  retiring  partner. 
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Appeal  from  an  order  of  the  circuit  court  for  Sheboygan 
county:  Michael  Kirwan,  Circuit  Judge.     Reversed. 

This  is  an  appeal  from  an  order  overruling  a  demurrer 
to  the  complaint  The  material  allegations  of  the  complaint 
are  as  follows :  John  Franey,  the  defendant,  was  associated 
with  Thomas  F.  Franey  under  the  firm  name  of  T.  F. 
Franey  &  Co.,  which  was  engaged  in  a  retail  furniture  busi- 
ness and  the  sale  of  musical  instruments  and  undertakers' 
supplies.  On  June  30,  1902,  defendant,  in  consideration 
of  $4,700,  sold  to  plaintiff  his  undivided  one-half  interest 
in  the  partnership,  being  all  his  right,  title,  and  interest  in 
the  stock  and  in  the  bills  receivable  and  accounts  owing  ix)  the 
firm.  Defendant  agreed  to  pay  all  outstanding  bills  payable 
or  accounts  payable  by  the  firm  of  T.  F.  Franey  &  Co.,  and 
to  hold  the  plaintiff  whole,  safe,  and  free  from  these  ac- 
counts. It  was  agreed  that  plaintiff  was  to  have  the  same 
rights  over  the  management  of  the  business  and  affairs  of  the 
firm  as  the  defendant  had  had.  It  is  alleged  that  defendant 
represented  that  there  w^ere  no  bills  payable,  and  that  plaint- 
iff relied  upon  this  representation,  while  in  fact  the  firm 
was  indebted  in  the  sum  of  $3,815.92.  It  is  also  alleged 
that: 

"By  reason  of  the  defendant's  failure,  neglect,  and  refusal 
to  pay  and  discharge  the  outstanding  bills  payable  by  said 
firm  of  T.  F.  Franey  &  Co.,  as  provided  by  the  terms,  condi- 
tions, promises,  and  covenants  of  said  bill  of  sale,  the  plaint- 
iff was  required  to  pay  and  did  pay  the  then  outstanding:  bills 
payable  or  accounts  payable  of  said  firm  of  T.  F.  Franey 
&  Co.,  the  sum  of  $3,815.92." 

Plaintiff  asked  for  judgment  for  this  amount  and  interest. 
Defendant  interposed  a  general  demurrer  to  the  complaint. 
This  was  overruled,  and  he  was  allowed  thirty  days  in  which 
to  answer.  As  stated  above,  this  is  an  appeal  from  such 
order. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
M.  C,  Mead,  and  for  the  respondent  on  that  of  Simon  Gillen. 
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SiEBECKEB,  J.  It  is  Contended  by  plaintiff  that  the  com- 
plaint states  a  good  cause  of  action  because  it  is  alleged  that 
under  the  contract  he  was  to  succeed  defendant  in  the  firni 
of  T.  F.  Franey  &  Co.,  whose  business  was  to  be  conducted 
as  before,  and  because  defendant  undertook  to  pay  all  the 
liabilities  of  the  firm  existing  at  the  time  of  such  sale  and 
transfer  of  his  interest  to  plaintiff,  and  "by  such  payment 
to  hold  the  plaintiff,  vendee,  whole,  safe,  and  free  from  the 
same  or  any  part  thereof."  This  claim  assumes  that  the 
creditors  of  the  old  firm  had  a  lien  on  the  firm  property 
which  they  could  enforce  against  the  property  after  the 
plaintiff  had  purchased  and  gone  into  possession  of  defend- 
ant's interest  in  the  firm  assets. 

It  is  fundamental  in  partnership  transactions  that  cred- 
itors have  no  other  claim  or  lien  than  creditors  generally 
have  on  a  debtor's  property.  A  partnership  has  the  same 
right  of  disposition  of  the  partnership  assets  that  individuals 
enjoy  in  the  law.  2  Bates,  Partn.  §  820.  There  is  an 
equity  between  partners  giving  theih  the  right  to  compel  ap- 
plication of  firm  assets  to  the  payment  of  its  debts.  This 
right  may  be  preserved  by  an  outgoing  partner  for  his  pro- 
tection in  extinguishment  of  partnership  liabilities,  and  when 
so  preserved  it  will  inure  to  the  benefit  of  creditors,  who 
may  claim  through  such  partner's  equity.  Thayer  v.  Humph- 
rey, 91  Wis.  276,  64  N.  W.  1007.  The  allegations  of  the 
complaint,  however,  do  not  present  such  a  case.  It  is  al- 
leged that  it  was  expressly  agreed  between  plaintiff  and 
defendant  that  the  defendant,  upon  retiring  from  the  part- 
nership between  himself  and  T.  F.  Franey,  was  to  pay  all 
outstanding  bills  and  accounts.  This  sale  operated  as  a 
dissolution  of  the  partnership,  and  the  outgoing  partner  ex- 
pressly relinquished  all  his  equities  to  have  the  firm  assets 
applied  in  payment  of  the  firm's  debts.  Since  partnership 
creditors  have  no  claim  or  lien  on  the  firm's  assets,  and  it 
appearing  that  the  defendant,  as  outgoing  partner,  wholly 
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disposed  of  his  interest  in  the  firm  assets,  and  expressly  re- 
linquished his  right  to  have  them  applied  in  payment  of  the 
existing. liabilities,  no  right  remained  in  him  to  which  cred- 
itors could  be  subrogated,  and  hence  there  was  no  liability 
on  the  part  of  plaintiif  to  pay  the  partnership  debts.-  Case 
V.  Beauregard,  99  *U.  S.  119;  Thayer  v.  Humphrey,  supra. 

The  allegations  of  the  complaint  are  that  defendant  made 
a  valid  disposition  of  his  interest  in  the  firm  to  plaintiff, 
agreeing  to  pay  the  liabilities  of  the  firm.  Nothing  is  al- 
leged to  show  that  plaintiff  became  obligated  to  pay  the  part- 
nership liabilities  through  defendant's  neglect  and  refusal 
to  pay  them.  Plaintiff  was  in  no  way  liable  to  pay  the 
amounts  owing  by  the  old  firm,  either  under  his  contract  of 
purchase  or  by  implication  of  law  as  incoming  partner  to 
continue  the  business  in  the  name  of  the  old  firm  and  the 
taking  over  of  its  assets.  The  legal  result  of  this  transaction 
was  that  plaintiff  and  T.  F.  Franey  became  a  new  partner- 
ship under  the  old  firm  name,  which  held  and  owned  the 
assets  free  from  all  claim  or  lien  as  to  the  creditT)rs  of  the 
old  firm  and  defendant  as  retiring  partner.  Case  v.  Beaure- 
gard, supra;  Thayer  v.  Humphrey,  supra;  Harris  v.  Lind-- 
say,  4  Wash.  C.  C.  98 ;  NicJcerson  v.  Russell,  172  Mass.  584„ 
53  K  E.  141;  22  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  206; 
Allen,  V.  Logan,  96  Mo.  591,  10  S.  W.  149;  McCall  v.  Moss,. 
112  HI.  493.  The  demurrer  to  the  complaint  should  hav(> 
been  sustained. 

By  the  Court, — The  order  overruling  the  demurrer  is  re- 
versed, and  the  cause  remanded  with  directions  to  enter  an 
order  sustaining  the  demurrer,  and  for  further  proceedings 
according  to  law. 
Vol.  124  —  38 
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SoHULTZy  Respondenty  vs.  Ebeble,  Appellant 

March  18—ApHl  5,  1905. 
Real-estate  hrokera:  Right  to  commission:  Court  and  jury. 

In  an  action  to  recover  for  services  in  negotiating  an  exchange  of 
lands,  the  evidence  being  conflicting  as  to  the  terms  of  the  oral 
contract  under  which  plaintiff  claimed,  it  is  held  that  it  was  a 
question  for  the  Jury  whether  he  had  earned  the  agreed  com- 
mission. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county :  Michael  Kirwan,  Circuit  Judge.     Reversed. 

This  action  was  commenced  in  a  justice's  court  of  Wash- 
ington county  by  the  plaintiff  to  recover  for  services  alleged 
to  have  been  performed  by  plaintiff  for  defendant  The 
■complaint  was  oral,  and  alleged  that  defendant  was  indebted 
to  the  plaintiff  in  the  agreed  sum  of  $100  for  services  per- 
formed by  plaintiff  for  said  defendant,  at  his  special  in- 
stance and  request,  in  and  about  finding  said  defendant  a 
purchaser  for  his  farm,  situate  in  the  tovra  of  Jackson,  She- 
boygan county,  Wisconsin.  The  answer  is  a  general  denial. 
Judgment  was  rendered  in  justice's  court  for  the  plaintiff. 

Defendant  appealed  to  the'  circuit  court  for  Washington 
county,  and  a  change  of  venue  was  taken  to  the  circuit  court 
for  Sheboygan  county  and  the  case  tried.  After  the  evi- 
dence was  in,  both  parties  moved  for  a  directed  verdict ;  and 
the  court,  on  plaintiff's  motion,  directed  a  verdict  for  the 
plaintiff  for  the  amoimt  claimed.  Judgment  was  rendered 
in  favor  of  the  plaintiff  upon  the  verdict,  from  which  this 
appeal  is  taken.     Defendant  assigns  the  following  errors: 

(1)  The  court  erred  in  directing  a  verdict  for  plaintiff. 

(2)  The  court  erred  in  refusing  to  direct  a  verdict  for  de- 
fendant 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
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Bow  &  Ferguson,  and  for  the  respondent  on  that  of  Barney 
&  Kuechenmeisier, 

Kerwin,  J.  The  only  question  involved  upon  this  appeil 
is  whether  there  was  evidence  sufficient  to  go  to  the  jury  on 
tlie  material  facts  in  the  case,  namely,  the  terms  of  the  con- 
tract between  the  plaintiff  and  defendant,  and  whether  it 
had  been  performed  upon  the  part  of  the  plaintiff. 

The  contract  was  oral,  and  its  terms  must  be  gathered 
from  the  testimony  produced  on  the  trial.  It  is  contended 
by  plaintiff  that  under  the  contract  it  was  incumbent  upon 
plaintiff,  in  order  to  earn  the  $100,  to  produce  a  party  ready, 
willing,  and  able  to  exchange  Milwaukee  property  for  defend- 
ant's farm  upon  terms  satisfactory  to  defendant,  and  that 
upon  so  doing  he  had  performed  his  contract  and  became  en- 
titled to  recover  his  commission.  The  testimony  of  the  plaint- 
iff himself  would  seem  to  bear  the  construction  that  he  was 
not  only  to  produce  a  person  ready,  willing,  and  able,  but  one 
with  whom  the  defendant  would  agree.  Upon  the  trial 
plaintiff  testified: 

''Q.  K'ow  go  on  and  tell  the  rest  of  it.  A.  lie  told  me  I 
should  come  out  with  the  man  that  owned  that  property,  on 
his  farm;  and,  when  he  told  me  that,  he  says,  ^If  I  would 
agree  with  the  man  on  that  property,  how  much  commission 
I  would  charge?'     I  told  him  $100.'    lie  says,  'All  right'  " 

This  is  the  main  evidence  of  contract  on  the  part  of 
plaintiff.  Pursuant  to  this  talk,  plaintiff  and  Eohr,  owner 
of  the  irilwaiikee  property,  called  upon  defendant  at  his 
farm  February  18,  1903,  and,  according  to  plaintiff's  version 
of  the  testimony,  agreed  upon  the  exchange  of  defendant's 
farm  for  the  Eohr  property  in  Milwaukee,  Eohr  paying  (h- 
fendant  $25 ;  but  no  papers  were  passed  or  the  deal  con- 
cluded. At  this  time  each  party  gave  plaintiff  his  abstract 
to  have  extended,  and  it  was  then  agreed  that  on  the  follow- 
ing Wednesday,  February  18,  1903,  they  would  meet  at 
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Cedarburg.  They  met  accordingly,  but  nothing  was  done^ 
they  agreeing  to  meet  again  on  the  23d,  defendant  refusing 
to  execute  a  deed  because  his  wife  had  not  seen  the  Milwau- 
kee property.  Plaintiff  further  testified  that  on  the  23d  he 
and  Eohr  did  not  go  to  Cedarburg  because  they  were  not 
ready.  Some  two  weeks  later  they  went  to  defendant's- 
farm  and  defendant  then  refused  to  trade. 

There  is  evidence  on  the  part  of  the  defendant  tending  to 
show  that  the  agreement  was  that  plaintiff  was  not  to  have 
his  commission  unless  a  trade  was  actually  made,  and  after 
the  papers  were  executed,  and  "when  the  papers  and  every- 
thing would  be  all  O.  K."  Furthermore,  defendant  did 
not  agree  to  close  the  bargain  at  the  time  testified  to  by 
plaintiff,  but  reserved  the  right  to  examine  into  the  value  of 
the  Milwaukee  property  and  ^so  to  examine  it  with  his 
wife,  and  that  he  would  not  trade  until  he  found  out  all 
about  what  plaintiff  was  telling  him.  That  he  took  the  $25 
with  the  imderstanding  that  if  no  trade  was  made  he  would 
return  it,  and  that  he  refused  to  give  a  receipt,  so  he  would 
not  be  bound,  and  with  the  understanding  that  he  and  his 
wife  should  have  an  opportunity  to  examine  the  property. 
On  the  23d  of  February,  1903,  defendant  went  to  Cedar- 
burg as  agreed,  but  neither  plaintiff  nor  Rohr  appeared; 
and  on  the  27th  he  went  to  Milwaukee  and  looked  over  the 
property,  and  then  went  to  the  home  of  plaintiff  and  in- 
formed plaintiff  he  would  not  trade ;  tendering  him  the  $25, 
which  plaintiff  refused  to  accept,  telling  defendant  to  give  it 
to  Rohr. 

It  is  contended  by  counsel  for  plaintiff  that  the  uncontra- 
dicted testimony  shows  that  plaintiff  fulfilled  his  contract 
by  securing  a  party  with  whom  defendant  agreed  to  trade, 
thereby  earning  his  commission.  From  a  careful  examina- 
tion of  the  testimony  we  are  convinced  that  the  case  should 
have  been  submitted  to  the  jury.  The  defendant's  testi- 
mony very  strongly  tends  to  prove  that  the  commission  was 
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not  to  be  paid  imtil  the  exchange  of  property  was  consum- 
mated on  terms  satisfactory  to  defendant;  that  plaintiff  was 
to  have  $100  conmiission  when  the  deal  was  made  and  the 
papers  and  everything  done  satisfactory  to  defendant  There 
is  sharp  conflict  in  the  evidence  upon  the  main  issues,  and 
the  case  should  have  been  submitted  to  the  jury.  It  fol- 
lows, therefore,  that  the  court  erred  in  directing  a  verdict 
for  plaintiff,  and  that  no  error  was  committed  in  refusing  to 
direct  a  verdict  for  defendant 

By  the  Court — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Johnson,  Eespondent,  vs.  Town  op  Highland,  Appellant. 

March  IS—ApHl  5,  1905. 

Highways:  Insufficiency'  Injury  to  traction  engine:  Duty  of  town: 
Court  and  jury:  Contributory  negligence:  Opinion  evidence, 

1.  It  is  the  duty  of  a  town  to  construct  and  maintain  its  highways 

80  that  they  will  be  reasonably  safe  for  public  travel  by  traction 
engines  such  as  are  in  use  in  that  part  of  the  country. 

2.  In  an  action  against  a  town  for  injuries  to  a  traction  engine,  al- 

leged to  have  been  caused  by  defects  in  a  highway,  the  ques- 
tion as  to  the  insufficiency  of  the  highway,  and  the  question  of 
contril)utory  negligence  on  the  part  of  plaintiff  or  his  employee 
who  was  steering  the  engine,  are  held  to  have  been  for  the  jury. 

3.  In  an  action  against  a  town  for  injuries  to  a  traction  engine 

which  ran  oft  the  roadway  and  down  a  bank,  thjs  question 
whether  plaintiff's  employee  was  negligent  in  steering  the  en- 
gine being  one  of  the  ultimate  questions  for  the  jury  to  deter- 
mine, it  was  error  to  permit  plaintiff  to  testify  that  in  his 
opinion  the  employee  had  the  necessary  knowledge  and  ability 
to  safely  steer  a  traction  engine. 

Appeal  from  a  judgment  of  the  circuit  court  for  Iowa 
county :  George  Clementson,  Circuit  Judge.    Reversed. 
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This  action  was  commencsed  before  a  justice  of  the  peace 
to  recover  damages  for  injuries  to  the  plaintiffs  traction  en- 
gine caused  by  the  alleged  insuflSciency  and  want  of  repair 
of  the  public  highway  in  question.  Issue  being  joined  and 
trial  had,  judgment  was  rendered  in  favor  of  the  defendant 
before  the  justice.  The  plaintiff  appealed  to  the  circuit 
court,  where  the  cause  was  retried  de  novo;  and  at  the  close 
of  the  trial  a  verdict  was  returned  in  favor  of  the  plaintiff 
and  his  damages  assessed  at  $100.  From  the  judgment  en- 
tered thereon  for  the  amount  stated  and  costs,  the  defendant 
appeals. 

The  giving  of  the  requisite  notices  is  admitted,  and  the 
amount  of  damages  sustained  is  conceded  to  be  as  found  by 
the  jury.  There  is  evidence  tending  to  prove  that  at  the 
time  of  the  accident  the  traction  engine  was  being  driven  in 
a  southwesterly  direction;  that  the  road  was  dug  out  of  the 
hillside,  and  the  dirt  was  throwTi  dowTi  over  the  lower  side ; 
that  there  was  quite  a  steep  hill  rising  on  the  left  or  easterly 
side  of  the  road;  that  lengthwise  the  highway  was  nearly 
level  and  about  eight  feet  wide  at  the  place  of  the  accident, 
and  for  about  two  or  three  rods  and  further  back  it  was 
wider;  that  at  the  foot  of  the  little  hill  it  was  wide  enough 
for  teams  to  pass;  that  the  hind  wheels  of  the  traction  en- 
gine were  seven  feet  one  and  a  half  inches  in  width  and 
four  feet  seven  and  a  half  inches  in  diameter;  that  the  di- 
ameter of  the  front  wheels  was  three  feet  three  inches,  and 
the  track  made  by  them  was  four  feet  three  inches;  that 
from  the  center  of  the  hind  wheels  to  the  center  of  the  front 
wheels,  when  the  engine  was  straight,  was  seven  feet,  and 
then  the  front  wheels  were  nine  and  a  half  inches  from  the 
rub  iron  on  the  boiler;  tliat  in  turning  around  it  takes  twelve 
turns  of  the  steering  wheel  to  cramp  the  front  wheel  to  a 
point  half  an  inch  from  the  rub  iron.  At  the  time  of  the 
accident  the  plaintiff  was  riding  on  the  left  or  uphill  side 
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of  the  engine^  and  his  employee,  Buttress,  was  riding  on  the 
right  or  downhill  side  of  the  engine,  and  steering  the  same. 

Among  other  things,  the  plaintiff  testified  to  the  effect 
that  they  came  along  to  the  place  of  the  accident  at  a  slow 
gait,  like  a  team  would  walk — he  watching  the  upper  side 
and  Buttress  the  lower  side ;  that  just  as  they  got  down  the 
hill,  onto  the  level,  and  were  turning  the  curve  there  was  n 
kind  of  steep  bank  bdow,  and  Buttress  was  crowding  the 
bank  on  the  left-hand  side,  when  the  plaintiff  noticed  a  rock 
sticking  out  of  the  bank,  and  so  he  told  Buttress  to  "turn 
down,"  and  he  did  turn  down,  and  the  front  wheel  got  over 
the  bank;  that  the  road  was  not  ^vide  enough,  and  so  the 
engine  got  down  over  the  bank,  which  gave  way,  and  But- 
tress could  not  get  it  back ;  that  he  did  not  know  the  size  of 
the  rock;  that  it  was  imbedded  in  the  bank,  with  a  sharp 
corner  sticking  out ;  that  they  did  not  run  over  the  rock,  but 
were  up  on  the  bank  as  far  as  they  dared  to  go ;  that  tlie  en- 
gine rolled  over  once  and  a  half  below. 

Among  otlier  things,  Buttress  testified  to  the  effect  that 
he  had  run  the  engine  for  three  years  before  the  accident, 
and  understood  steering  it;  that  it  was  steered  with  a  crank 
or  roller ;  that  turning  the  crank  turned  the  front  wheels,  by 
means  of  two  chains  on  each  side;  that  the  plaintiff  told 
him  to  turn  it  down  and  he  did  turn  it  down,  and  the  front 
wheels  went  over  the  bank ;  that  at  that  time  the  left  hind 
wheel  was  running  up  against  the  bank  on  one  side',  to  keep 
from  going  over  on  the  other  side ;  that  he  saw  the  rock  after- 
wards ;  that  he  did  not  know  how  far  the  engine  was  from 
the  rock  when  it  went  off  the  bank,  but  it  was  not  many  feet ; 
that  he  tried  to  get  the  front  wheels  back  onto  the  bank,  but 
he  could  not  do  so,  and  when  the  hind  wheel  struck  the 
bank  it  gave  way  and  the  engine  tip])ed  over. 

L.  II.  Bancroft,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Smelker  &  Smcl- 
Jcer,  and  oral  argument  by  /.  P.  Smellcer. 
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Cassoday,  C.  J,  1.  The  propelling  of  steam  engines 
upon  the  public  highways  of  the  respective  towns  in  this 
state  has  for  twenty  years  been  regulated  by  the  statutes.  Ch. 
175,  Laws  of  1885 ;  ch.  509,  Laws  of  1889 ;  ch.  367,  Laws 
of  1891;  sec  13476,  Stats.  1898;  cL  197,  Laws  of  1899; 
ch.  424,  Laws  of  1903.  Such  statutes  impliedly  justify  the 
use  of  such  public  highways  and  bridges  by  traction  en- 
gines, without  liability  on  the  part  of  the  owners,  so  long 
as  they  comply  with  the  requirements  of  such  statutes. 
Walher  v.  Ontario,  111  Wis.  113,  86  N.  W.  566.  In  that 
case  it  was  held,  in  effect,  that  the  proper  authorities  were 
under  obligation  to  keep  up  their  highways  and  bridges  to 
a  standard  of  usefulness  and  safety  sufficient  for  such  use. 
Id.  It  follows  that  there  was  no  error  in  charging  the  jury 
that  it  was  the  duty  of  the  town  to  construct  and  maintain 
its  highways  in  a  reasonably  safe  condition  for  public  travel 
by  traction  engines  such  as  were  in  use  in  that  part  of  the 
country,  as  well  as  by  wagons  and  other  vehicles.  The  ques- 
tion as  to  the  insufficiency  of  the  highway  at  the  time  and 
place  in  question  seems  to  have  been  properly  submitted  to 
the  jury,  and  the  verdict  in  that  regard  is  sustained  by  the 
evidence.     SlivitsTci  v.  Wien,  93  Wis.  460,  67  N.  W.  730. 

2.  Nor  can  we  hold,  as  a  matter  of  law,  upon  the  facts 
mentioned  in  the  foregoing  statement,  that  the  plaintiff  or 
his  employee,  Buttress,  who  was  steering  the  engine  at  the 
time  of  the  accident,  was  guilty  of  contributory  negligence. 
Gerrard  v.  La  Crosse  C.  B.  Co.  113  Wis.  258,  265,  89  N. 
W.  125. 

3.  Error  is  assigned  because  the  plaintiff  was  i)ermitted 
to  testify  and  give  his  opinion  as  to»whether  Buttress  had 
the  necessary  knowledge  and  ability  to  safely  steer  a  trac- 
tion engine.  It  is  well  settled  that  "the  opinions  of  wit- 
nesses, which  do  not  relate  to  matters  of  science,  art,  or  skill 
in  some  particular  matter  or  department  of  business,  are 
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not  admissible  in  evidence."  Luning  v.  State,  2  Pin.  215; 
Oleson  V.  Tolford,  37  Wis.  3'27;  Robinson  v.  Waupaca,  77 
Wis.  544,  46  N.  W.  809;  Daly  v.  Milwaukee,  103  Wis.  588, 
590,  79  K  W.  752. 

"The  rule  is  that  experts  are  not  to  decide  issues  of  fact ; 
hence  all  questions  calling  for  opinion  evidence  must  be  so 
framed  as  not  to  pass  upon  the  credibility  of  any  other  evi- 
dence in  the  case,  else  it  will  usurp  the  province  of  the  jury 
or  the  court"  Jones,  Evidence,  §  374,  and  cases  cited; 
Maitland  v.  Gilbert  P.  Co.  97  Wis.  476,  484,  72  N.  W. 
1124;  Lounsbury  v.  Davi%  ante,  p.  432,  102  N.  W.  941. 

So:  "Where  evidentiary  facts,  upon  which  the  fact  in 
issue  depends,  are  in  dispute,  opinion  evidence  as  to  the  ulti- 
mate fact  must  be  given  upon  a  hypothetical  case."  Mait- 
land_  V.  Qilbert  Paper  Co.,  supra,  and  Daly  v.  Milwaukee, 
-supra. 

The  facts  are  undisputed.  The  engine  ran  off  the  dug- 
way  because  Buttress,  in  obedience  to  the  directioji  of  the 
plaintiff,  as  mentioned,  turned  down  the  steering  wheel  so 
far  that  he  could  not  prevent  the  engine  from  going  over  the 
bank.  Whether  such  conduct  of  Buttress  was  or  was  not 
negligence  was  one  of  the  ultimate  facts  to  be  determined  by 
the  jury.  To  allow  improper  opinion  evidence  on  that  ques- 
tion would  certainly  tend  to  mislead  the  jury. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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Ullman,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

March  IS— April  5,  1905. 

Criminal  taw  and  practice:  Jurors:  Challenge  to  the  array,  how  made 
and  determined:  Waiver:  Jury  lists:  Drawing:  Harmless  irreg- 
ularities: Assault  with  intent  to  kill:  Evidence:  Opinions:  Ap- 
peal: Bill  of  exceptions, 

1.  By  the  rules  of  the  common  law  a  challenge  to  the  array  Is  re- 

quired to  be  made  in  writing  stating  specifically  the  grounds 
thereof. 

2.  The  Code  is  a  complete  system  for  criminal  as  well  as  civil  ac- 

tions. While  it  provides  no  challenge  to  the  array  it  does  not 
invade  the  inherent  power  of  the  courts,  which,  by  the  settled 
practice,  accords  to  either  party  to  an  action  triable  by  a  Jury 
an  opportunity  to  object  to  the  entire  panel  of  jurors  upon  any 
ground  deemed  by  him  to  affect  the  validity  thereof. 

3.  An  objection  of  the  sort  before  mentioned  may  be  by  a  formal 

challenge,  or  by  a  mere  objection,  or  by  a  motion  to  quash  the 
return,  or  to  dismiss  the  jury,  mere  form  not  being  material, 
and  it  may  properly  be,  as  it  commonly  is,  denominated  a  chal- 
lenge to  the  array. 

4.  In  whatever  form  the  challenge  to  the  array,  so  called,  is  made, 

the  specific  grounds  relied  on  should  be  definitely  stated,  though 
not  necessarily  in  writing,  it  being  sufficient  if  it  is  made  at 
the  bar  of  the  court  and  taken  down  by  the  reporter. 

5.  How  specific  the  grounds  of  a  challenge  to  the  array  should  be 

made  in  order  to  entitle  the  moving  party  to  a  hearing  is  within 
the  discretion  of  the  court,  such  discretion,  however,  not  being 
broad  enough  to  permit  the  grounds  to  be  stated  so  generally  or 
obscurely  as  not  to  reasonably  inform  the  adverse  party  of  the 
precise  nature  thereof. 
G.  A  proper  objection  to  the  entire  panel  of  jurors  should  be  sum- 
marily determined  by  the  court,  evidence  being  taken  where 
necessary  to  the  decision  of  disputed  questions  of  fact. 

7.  In  order  to  entitle  a  person  deeming  himself  aggrieved  by  a  rul- 

ing on  a  challenge  to  the  array  to  a  review  thereof  on  an  ap- 
peal, exception  must  be  duly  taken  thereto,  and  the  specific 
objections  and  proceedings  thereon  and  such  exception  be  em- 
bodied in  a  bill  of  exceptions. 

8.  The  law  requiring  the  jury  commissioners  to  furnish  the  clerk 

of  the  circuit  court  a  list  of  names  of  persons  qualified  to  serve 
as  jurors  to  be  drawn  from  the  body  of  the  county  is  satisfied 
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If  each  commissioner  proposes'  a  partial  list  and  all  are  adopted 
by  the  commissioners  as  the  one  list  required  by  the  statute 
fiuid  are  delivered  to  the  clerk  of  the  circuit  court  accordingly. 
9.  Failure  of  the  commissioners  to  authenticate  the  list  of  names 
furnished  to  the  clerk  as  above  stated,  or  of  the  clerk  of  the 
circuit  court  to  make  a  list  of  such  names  and  deliver  the  same 
to  at  least  one  of  the  commissioners,  or  failure  of  such  clerk  or 
his  deputy  to  personally  write  the  names  upon  separate  slips, 
of  paper,  fold  and  deposit  the  same  in  the  box  ready  for  draw- 
ing, such  acts  being  performed  by  an  employee  of  the  clerk 
under  his  direction  and  in  his  immediate  presence,  are  harm- 
less irregularities,  in  the  absence  of  proof  by  a  party  deeming 
himself  aggrieved  that  he  is  actually  prejudiced  thereby. 

10.  As  a  rule  irregularities  in  executing  a  statutory  method  for 

selecting  jurors  are  deemed  immaterial,  unless  it  appears  prob- 
able that  the  person  desiring  to  take  advantage  thereof  may 
probably  be  prejudiced  thereby. 

11.  The  rule  that  an  unsuccessful  challenge  to  a  juror  is  waived 

by  failure  to  object  to  the  panel  collected  for  the  trial,  does 
not  apply  to  a  challenge  to  the  array. 

12.  As  to  whether  the  purpose  of  a  person  who  has  shot  another  was 

to  take  that  other's  life,  proof  that  had  the  bullet  spent  its  force 
in  the  direction  it  was  discharged  the  result  would  probably 
have  been  such  other's  death,  is  competent. 

13.  Proof  that  a  person  assaulted  another  with  a  deadly  weapon  in 

such  ^  way  that  had  the  effect  of  the  assault  not  been  turned 
aside  by  some  means  not  reasonably  to  have  been  expected  by 
such  person,  the  natural  and  probable  result  would  have  been 
the  death  of  such  other,  is  sufficient  to  warrant  a  finding  that 
the  intention  of  such  person  in  making  such  assault  was  to 
take  such  other's  life. 

14.  Exceptions  to  instructions  not  preserved  in  a  bill  of  exceptions 

cannot  be  reviewed  upon  appeal. 
[Syllabus  by  Mabshall,  J.] 

Eeeob  to  review  a  judgment  of  the  circuit  court  for  Dodge 
county:  James  J.  Dick,  Circuit  Judge.     Affirmed, 

Plaintiff  in  error  was  duly  informed  against  as  having  on 
the  3d  day  of  August,  1002,  at  Dodge  county,  Wisconsin, 
nciade  an  assault  on  Ida  Ullman  with  a  loaded  revolver  with 
intent  her,  the  said  Ida  Ullman,  to  kill  and  murder.  In  due 
time  and  form  he  entered  a  plea  of  not  guilty,  and  was  tried 
in  October,  1903,  in  the  circuit  court  for  Dodge  county. 
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The  evidence  indicated  that  about  7  o^clock  a.  m.  on  the 
•day  mentioned  in  the  information  the  girl  started  from  the 
place  where  she  had  been  at  work  to  go  to  her  father's  home, 
a  considerable  distance  therefrom ;  that  while  on  the  journey 
she  met  her  father ;  that  about  8  o'clock  a.  m.,  while  in  his 
company  on  an  unfrequented  road  in  a  rather  secluded  lo- 
cality, he  shot  her  with  a  revolver  in  a  vital  part  of  her  body; 
that  he  then  fled  from  the  scene,  leaving  her  in  an  apparently 
dangerous  condition;  that  she  was  found  about  seven  hours 
thereafter  some  five  feet  from  where  she  stood  when  shot,  so 
weak  from  loss  of  blood  as  to  be  helpless,  and  from  the  time 
of  the  occurrence  to  the  time  of  the  trial  the  conduct  of  the 
accused  was  consistent  with  the  theory  that  he  shot  the  girl 
intending  to  kill  her.  The  jury  rendered  a  verdict  of  guilty 
as  charged.  A  motion  to  set  aside  the  verdict  ^nd  grant  a 
new  trial  was  seasonably  and  properly  made  to  preserve  for 
review  such  questions  as  depended  thereon.  The  motion  was 
overruled  and  judgment  was  renc^ered  upon  the  verdict  in  due 
form  of  law. 

J.  E.  Malone,  for  the  plaintiff  in  error.  , 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney  General  and  Paul  0.  Rusting,  district  attorney,  and  oral 
argument  by  the  Attorney  General. 

Mabshall,  J.  Before  impaneling  the  jury  for  the  trial 
was  commenced,  counsel  for  the  accused  said  he  desired  to 
"file  a  challenge  to  the  array  of  jurors,"  accompanying  such 
statement  by  presenting  a  paper  in  that  regard,  which  was 
placed  on  file.  Such  paper  was  not  incorporated  into  the  bill 
of  exceptions,  neither  does  the  bill  show  in  any  formal  way 
the  grounds  of  the  challenge.  The  proceedings  had  in  re- 
•spect  to  the  matter  show  pretty  clearly  what  such  grounds 
were.  The  point  is  made  by  the  attorney  general  that  such 
a  challenge  must  be  made  in  writing,  stating  specifically 
the  grounds  thereof,  and  that  the  writing  must  be  embodied 
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in  the  bill  of  exceptions  in  order  to  enable  this  court  to  re- 
view the  decision  of  the  trial  court  in  respect  thereto.  If  that 
be  correct,  whether  the  decision  overruling  the  challenge  to 
the  array  was  proper  or  not,  is  not  before  us. 

At  common  law  a  challenge  to  the  array  was  required  to 
be  made  in  writing,  stating  specifically  the  grounds  relied  on. 
An  issue  of  law  or  fact  was  then  formed  in  respect  thereto, 
which*  was  tried  by  the  court,  if  one  of  law,  and  by  triers  ap- 
pointed by  the  court,  if  of  fact  Under  our  statutory  system 
for  selecting  and  returning  jurors  there  is  no  challenge  to 
the  array  in  the  strict  common-law  sense.  The  Code  was  de- 
signed to  be  as  complete  for  the  trial  of  criminal  as  for  the 
trial  of  civil  cases.  It  makes  no  provision  for  a  challenge 
to  the  array,  or  for  any  equivalent  proceeding.  One  is 
liable  to  fall  into  confusion  in  respect  to  the  matter  by  fail- 
ing to  note  the  fact  that  most  of  the  decisions  in  this  country 
in  Code  states,  where  it  is  said  that  a  challenge  to  the  array 
must  Lj  in  writing,  are  based  on  statutory  requirements.  In . 
Iowa,  where  there  is  an  express  provision  for  a  challenge 
to  the  entire  panel,  it  is  said  that  the  common-law  challenge 
to  the  array  does  not  exist  State  v.  Davis,  41  Iowa,  311» 
It  is  said  in  cases  decided  in  New  York,  California,  TexaSy 
Michigan,  Minnesota,  Mississippi,  and  other  states  that 
might  be  mentioned,  that  a  challenge  to  the  array  must  be  in 
writing,  but  it  will  be  found  on  investigation  that  such  de- 
cisions merely  follow  statutory  requirements.  The  ancient 
method  of  trying  issues  of  fact  raised  on  such  challenge  is 
obsolete.  All  issues,  whether  of  law  or  fact,  on  an  objection 
to  the  entire  panel  of  jurors  are  now  triable  summarily  by 
the  court,  whether  the  making  of  the  challenge  is  regulated 
by  statute  or  is  a  mere  matter  of  practice  regulated  by  the 
court  Trial  courts  have  inherent  authority,  and  it  is  their 
duty,  to  permit  and  give  consideration  to  objections  season- 
ably and  properly  made  to  the  entire  panel  of  jurors,  based 
upon  grounds  specifically  stated,  which,  if  true,  indicate  that 
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the  statutory  method  of  selecting  jurors  was  prejudicially 
'departed  from.  The  motion  or  objection  may  properly  be, 
as  it  commonly  has  been  in  this  state  under  the  Code,  called 
a  challenge  to  the  array.  State  v,  Cameran,  2  Pin.  490; 
^Conkey  v.  Northern  B(mk,  6  Wis.  447;  Perry  v.  State,  9 
Wis.  19.  But  that  does  not  imply  that  it  must  be  regarded 
as  having  all  the  common-law  characteristics.  It  has  only 
such  of  them  as  are  appropriate  to  our  judicial  systein.  It 
is  said  in  12  Ency.  PI.  &  Pr.  426:  /^At  common  law  a  chal- 
lenge to  the  array  was  required  to  be  in  writing,  and  where 
this  requirement  has  not  been  abrogated  by  statute  the  rule 
of  the  common  law  is  still  in  force,"  citing  authorities  from 
seven  states,  in  each  of  which,  however,  the  matter  is  regu- 
lated* by  statute. 

There  is  neither  any  statute  nor  rule  of  court  nor  decis- 
ions in  this  state  regulating  definit-ely  the  practice  as  to  ob- 
jecting to  the  entire  panel  of  jurors.  The  right  to  make  such 
an  objection,  however,  has  always  been  recognized,  and  exists 
by  well-established  practice.  It  makes  no  very  great  differ- 
ence how  the  question  of  the  validity  of  the  panel  is  raised 
so  long  as  the  grounds  thereof  are  brought  definitely  to  the 
attention  of  the  court  It  may  be  in-  the  form  of  an  objec- 
tion to  the  entire  panel,  or  a  motion  to  quash  the  return  there- 
of, or  be  made  in  the  set  phrase  of  a  challenge  to  the  array. 
Mere  form  is  of  little  consequence  when  not  necessary  by  stat- 
ute. The  spirit  of  the  Code,  generally  speaking,  is  that  the 
substance  of  things  only  is  material.  If  it  were  the  practice 
to  make  the  objection  only  in  waiting  and  to  denominate  it 
by  any  particular  name,  and  the  trial  court  were  to  permit 
a  violation  thereof  and  entertain  the  matter  nevertheless, 
imless  it  appeared  that  the  adverse  party  was  prejudiced 
thereby  the  error  would  be  regarded  as  harmless  imder  sec. 
2829,  Stats.  1898. 

Wliile  it  is  good  practice  to  make  a  challenge  to  the  array, 
so  called,  in  ^\Titing,  since  there  is  no  statute  requiring  it  to 
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be  so  made,  and  a  stenographer  is  now  a  part  of  the  regular 
machinery  of  a  trial  court,  who  is  expected  to  take  down  ac- 
curately everything  that  occurs  in  the  course  of  a  trial,  the 
reason,  in  the  main,  for  the  common-law  rule  as  to  the  man- 
ner of  presenting  the  challenge  no  Ipnger  exists.  It  should 
therefore  be  deemed  entirely  sufficient  if  the  challenge  is 
stated  definitely  at  the  bar  of  the  court  and  taken  down  by 
the  stenographer. 

It  was  early  held  here  in  harmony  with  the  common-law 
rule  that  the  grounds  of  a  challenge  ta  tlie  array  should  be 
specifically  stated.  Corikey  v.  Northern  Barik,  6  Wis.  447. 
That  should  be  regarded  as  the  settled  practice.  Though  the 
trial  court  has  some  discretion  as  to  how  specifically  the 
grounds  of  challenge  must  be  stated,  the  statement  should  be 
sufficiently  full  and  definite  to  inform  the  trial  court  and  the 
adverse  party  reasonably  of  the  precise  departures  from  the 
legal  requirements  relied  upon.  The  right  of  challenge 
should  be  exercised  before  commencing  to  impanel  the  jury, 
otherwise  it  should  be  deemed  waived.  12  Ency.  PL  &  Pr. 
424.  Xo  departure  from  that  rule  is  permissible  except  for 
extraordinary  reasons. 

In  this  case  the  practice  as  to  the  time  of  making  the  ob- 
jection, motion,  or  challenge  and  the  manner  thereof,  except 
in  that  the  specific  grounds  relied  on  do  not  appear  in  the 
bill  of  exceptions,  the  waiting  in  respect  thereto  being  absent 
therefrom,  was  proper.  The  practice  of  the  court  also  in 
treating  the  grounds  assigned  for  the  challenge,  not  admitted 
by  tlie  adverse  party,  as  at  issue  and  summarily  trying  the 
issues,  was  proper.  Since  such  grounds  were  not  formally 
stated,  taken  down  by  the  stenographer,  and  ])reserved  in  the 
bill,  and  the  writing  filed  was  not  so  preserved,  we  might 
properly  omit  consideration  thereof.  However,  since  it  ap- 
pears that  the  questions  raised  by  the  challenge  were  fully 
tried  and  the  grounds  with  reasonable  clearness  appear  from 
the  evidence,  we  have  concluded  to  treat  the  matter. 
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The  evidence  taken  upon  the  trial  of  the  issues  involved 
in  the  challenge  indicates  that  the  grounds  relied  on  were  a& 
follows:  First,  whereas  the  statute  provides  that  the  jury 
commissioners  shall  furnish  the  clerk  of  the  circuit  court  one 
list  of  names  of  persons  qualified  to  serve  as  jurors,  to  be 
drawn  from  the  body  of  the  county,  each  commissioner  pro- 
posed and  furnished  a  partial  list,  and  such  lists  were  treated 
as  satisfying  the  statute.  Second,  the  commissioners  did  not 
furnish  the  clerk  of  the  circuit  court  a  complete  list  of  names 
verified  or  certified  in  proper  form.  Third,  the  clerk  did  not 
make  a  copy  of  the  lists  filed  and  deliver  the  same  to  the  com- 
missioners or  any  one  of  them.  Fourth,  the  names  furnished 
to  the  clerk  as  aforesaid  were  not  written  upon  separate  slips 
of  paper,  and  the  slips  folded  and  put  into  a  box  by  the  clerk 
or  his  deputy,  as  the  law  requires.  The  facts  appear  to  bo 
these:  Each  commissioner  made  a  list  and  submitted  it  to 
the  three  for  consideration.  They  approved  of  such  three 
lists,  which  in  the  aggregate  included  the  requisite  names,  as 
the  one  list  which  the  statute  required,  and  delivered  the  same 
to  the  clerk  of  the  circuit  court  Such  clerk  did  not  make  a 
copy  of  the  lists  so  furnished  and  deliver  the  same  to  at  least 
one  of  the  commissioners,  as  the  law  requires,  but  each  of  the 
commissioners,  to  the  knowledge  of  the  clerk,  preserved  a 
copy  of  the  list  proposed  by  him.  The  law  does  not  require 
the  commissioners  to  make  any  verification  or  formal  certifi- 
cation of  the  list  furnished  to  the  clerk.  While  neither  the 
clerk  nor  his  deputy  wrote  the  names  of  the  persons  appear- 
ing upon  the  lists  furnished,  as  aforesaid,  on  separate  slips 
of  paper,  and  it  is  not  certain  that  either  one  of  them  folded 
the  slips  after  the  names  were  written  thereon,  and  placed 
the  same  in  a  box  in  the  presence  of  the  commissioners,  as 
the  law  requires,  the  names  were  so  written  by  a  person  act- 
ing under  the  direction  of  the  clerk  in  his  presence  and  in 
the  presence  of  the  deputy  and  the  commissioners,  and  the-* 
slips  were  then  by  the  direction  of  the  clerk,  in  his  presence- 
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and  in  the  presence  of  the  commissioners,  either  by  the  deputy 
clerk  or  the  person  who  wrote  the  names,  placed  in  the  box. 
The  names  so  written  upon  slips  of  paper  and  put  in  the  box 
were  the  identical  names  on  the  list  furnished  by  the  com- 
missioners. There  is  an  entire  absence  in  the  record  of  any 
showing  of  prejudicial  departure  from  the  letter  of  the  stat- 
ute. The  mere  fact  that  each  commissioner  proposed  a  list 
of  names  for  a  part  of  the  entire  list  to  be  agreed  upon,  and 
the  several  partial  lists  were  approved  and  in  that  form 
handed  to  the  clerk,  instead  of  the  three  lists  being  trans- 
ferred to  one  and  in  that  form  delivered,  is  of  no  consequence 
whatever.  The  fact  that  the  physical  acts  of  writing  the 
names  on  slips  of  paper  and  folding  such  slips  ready  for  the 
box  and  putting  them  therein,  if  such  be  the  fact,  in  the 
whole,  is  likewise  of  no  consequence,  since  it  appears  that 
such  person  acted  under  the  immediate  direction  of  the  clerk, 
in  his  presence  and  in  the  presence  of  the  commissioners,  and 
there  is  not  only  no  indication  that  there  was  any  prejudicial 
departure  from  the  statute  in  the  matter,  but  there  is  con- 
clusive affirmative  evidence  to  the  contrary-  The  general 
rule  as  to  irregularities  in  executing  the  statutory  method  for 
selecting  jurors  is  that  they  are  to  be  deemed  immaterial,, 
unless  it  appears  probable  that  the  person  seeking  to  take  ad- 
vantage thereof  may  be  prejudiced  thereby.  Proffatt,  Jury 
Trial,  §  154;  Thompson  &  Merriam,  Juries,  §  134;  12  Ency.. 
PI.  &  Pr.  277. 

The  point  is  made  by  the  attorney  general- that  in  any  case 
the  challenge  to  the  array  was  waived  by  the  failure  to  ob- 
ject to  the  jury  as  a  whole,  reliance  being  placed  on  Jackson 
V.  State,  91  Wis.  253,  267,  64  K  W.  838.  The  rule  invoked 
has  never  been,  and  it  seems  cannot  reasonably  be,  applied  to 
objection  to  the  entire  panel  of  jurors.  It  only  goes  to  objec- 
tions to  individual  jurors.  When  an  exception  is  once  prop- 
erly saved  to  a  ruling  on  an  objection  to  the  entire  panel  of 
jurors  it  will  be  available  upon  a  subsequent  review  of  the 
Vol.  124  — 39 
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final  result  without  further  calling  the  matter  to  the  atten- 
tion of  the  trial  court. 

The  bullet  entered  the  girl's  person  near  the  lower  lobe  of 
the  left  ear  and  came  out  a  little  to  the  right  of  the  center  of 
the  neck  below  the  line  of  the  hair.  The  wound  was  badly 
powder-burned  as  if  the  weapon  were  held  close  to  the  point 
where  the  bullet  struck.  The  doctor  who  examined  the  wound 
shortly  after  it  was  made,  and  who  stated  that  he  thought  he 
could  tell  from  such  examination  the  direction  of  the  bullet 
at  the  instant  it  entered  the  girl's  body,  was  permitted  to  give 
opinion  evidence  as  to  what  would  have  been  the  natural  and 
probable  result  if  it  had  continued  in  such  direction,  and 
stated  that  such  result  would  have  been  death.  We  perceive 
no  error  in  that.  The  gist^of  the  offense  charged  was  intent 
to  take  human  life.  Whether  the  natural  and  probable  con- 
sequence of  the  conduct  of  the  accused  was  to  effect  that  end 
bore  most  strongly  upon  what  his  intent  in  fact  was.  If  the 
result  had  been  death,  produced  by  a  deadly  weapon  used  in 
such  a  manner  as  to  naturally  and  probably  so  result,  unex- 
plained, the  presumption  would  be  that  the  accused  made  the 
assault  with  premeditated  design  to  kill,  and  the  grade  of  his 
offense  murder  in  the  first  degree.  Cupps  r.  State,  120  Wis. 
504,  97  N.  W.  210,  98  N.  W.,  546.  It  is  said  that  there  was 
no  evidence  upon  which  to  base  the  question  propounded  to 
the  doctor.  It  seems  to  us  clearly  otherwise.  He  testified  as 
before  indicated.  He  fully  qualified  himself  to  give  the  prob- 
able result  of  a  bullet  striking  a  person,  as  iyi  the  given  case, 
and  continuing  on  its  course.  It  seems  that  the  basis  of  his 
opinion  was  amply  sufficient,  but  if  it  were  otherwise  it  cer- 
tainly could  not  well  be  said  that  the  decision  of  the  tria^ 
court  on  the  question  of  competency  was  clearly  wrong, 
which  would  be  necessary  to  justify  disturbing  it  Emery 
V.  State,  101  Wis.  627,  648,  78  N.  W.  145. 

Some  complaint  is  made  of  the  instructions  to  the  jury, 
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but  since  no  objections  in  that  regard  are  in  the  bill  of  ex- 
ceptions, none  are  properly  before  us  for  review. 

It  is  said  that  the  evidence  .was  not  sufficient  to  warrant 
the  jury  in  finding  the  element  of  felonious  intent  to  kill. 
Evidently  counsel  in  making  that  point  did  not  fully  appre- 
ciate that  satisfactory  proof  that  a  person  assaulted  another 
with  a  deadly  weapon  in  a  manner  naturally  calculated  to 
probably  produce  that  other's  death,  and  producing  it,  raises 
a  presumption,  in  the  absence  of  evidence  sufficient  to  create 
a  reasonable  doubt  in  respect  thereto,  that  such  result  was  in- 
tended and  that  such  person  is  guilty  of  murder  in  the  first 
degree.  Cupps  v.  State,  supra.  It  follows  from  that  rule  in 
the  same  circumstances,  leaving  out  that  of  the  accomplish- 
ment of  the  felonious  purpose,  such  person  would  be  pre- 
sumed guilty,  as  a  matter  of  fact  at  least,  of  assault  with  in- 
tent to  commit  the  crime  of  murder.  The  jury  were  well 
warranted  in  concluding  that  the  evidence  was  barren  of  any 
indication  that — ^when  the  accused  turned  his  revolver  on  his 
daughter  and  discharged  it  toward  a  vital  part  of  her  person, 
holding  the  weapon  so  closely  thereto  as  to  force  the  powder 
into  the  woimd  made  by  the  bullet, — ^he  did  not  have,  just 
what  such  circumstances  naturally  indicate, — a  specific  in- 
tent to  kill  the  girl.  His  immediately  fleeing  from  the  scene, 
leaving  her  in  a  lonely  place  apparently  in  a  dying  condition, 
and  many  other  circumstances  sho^vn  by  the  evidence  point 
very  forcibly  to  the  felonious  intent  charged.  It  seems  need- 
less to  go  over  the  evidence  in  detail.  Suffice  it  to  say  that 
it  is  difficult  to  see  how  the  jury  could  have  reached  any  other 
conclusion  than  they  did. 

There  is  no  other  matter  referred  to  in  the  argument  of 
counsel  for  plaintiff  in  error  which  seems  to  be  sufficiently 
important  to  warrant  special  reference  thereto. 

By  the  Court. — Judgment  is  affirmed 
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Bates,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

March  18—ApHl  5,  190S, 

Criminal  law:  Ohtaining  money  hy  false  pretenses:  Bank  draft 
cashed  in  another  state:  Materiality  of  false  statements:  In- 
structions to  jury:  Information:  Defective  counts:  General  ver- 
dict 

1.  Defendant,  by   means  of  false  pretenses,   obtained   a  loan  of 

moneys.  No  part  thereof  was  paid  directly  to  him.  but  upon 
his  request  that  the  moneys  be  sent  to  two  persons  designated 
by  him  the  lender's  agent  bought  bank  drafts  and  mailed  them 
to  such  persons.  These  transactions  took  place  in  this  state^ 
in  the  county  In  which  the  venue  was  laid.  Upon  one  of  said 
drafts  the  person  to  whom  it  was  sent,  a  creditor  of  defendant^ 
obtained  the  money  in  Iowa.  There  was  no  evidence  as  to  what 
became  of  the  other  draft.  Held,  that  these  facts  did  not  war- 
rant a  conviction  under  an  information  charging  the  obtaining 
of  money  by  false  pretenses  In  said  county.  Mabshaex,  J.,, 
dissents. 

2.  In  a  prosecution  for  obtaining  money  by  false  pretenses,  defend- 

ant's  representations  as  to  the  value  of  his  land  upon  which 
he  obtained  a  loan  were  immaterial  as  being  mere  expressions 
of  opinion,  but  his  statements  of  specific  facts  as  to  what  he 
.  paid  for  the  land  were  material,  although  their  effect  was 
merely  to  convince  the  lender  of  the  value  of  the  land. 

3.  An  additional  instruction  to  the  jury,  given  after  they  had  once- 

retired,  to  the  effect  that  if  they  found  any  one  of  the  alleged 
false  pretenses,  that  would  suffice,  with  the  qualifications  given 
in  the  original  charge,  is  held  not  erroneous  as  omitting  the 
qualification,  previously  given,  that  the  misrepresentation  must 
have  been  material. 

4.  A  count  in  an  information  for  obtaining  money  by  false  pre- 

tenses charging  that  the  money  was  obtained  from  H.  P.  P. 
&  Son  is  bad,  in  that  it  fails  to  specify  any  person  from  whom 
the  money  was  obtained. 

5.  A  general  verdict  of  guilty  will  be  ascribed  to  the  good  counts^ 

In  an  information,  where  there  is  nothing  in  the  instructions 
or  otherwise  to  indicate'  that  it  was  addressed  to  bad  counts. 

Ebbob  to  review  an  order  of  the  circuit  court  for  Ver* 
non  county:  J.  J.  Fruit,  Circuit  Judge.    Reversed. 
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Plaintiff  in  error,  hereinafter  called  "defendant,"  was 
charged  by  information  under  sec.  4423,  Stats.  1898,  for  that 
in  Vernon  county,  Wisconsin,  by  various  specified  misrepre- 
sentations as  to  the  amount,  quality,  characteristics,  and  cost 
of  a  tract  of  land  in  Crawford  county,  Wisconsin,  on  which 
he  desired  a  loan,  he  did  receive  and  obtain  from  H.  P.  Proc- 
tor, the  agent  of  one  Nicholas  Senn,  "the  sum  of  $1,500  of 
the  money  and  property  of  said  Nicholas  Senn,  with  intent 
then  and  there  to  defraud;"  the  information  further  alleg- 
ing the  falsity  of  the  representations  to  the  knowledge  of  the 
defendant,  and  the  credence  thereof  by  said  Proctor.  An- 
other count  alleged  substantially  the  same  facts,  with  the  ad- 
ditional one  that  the  defendant  at  the  same  time  made  a  writ- 
ten statement  or  application  for  loan  embodying  most  of  the 
representations.  Two  other  counts  were  identical  with  those 
described,  except  that  they  alleged  the  representations  were 
made  to  and  deceived  "H.  P.  Proctor  &  Son,"  the  agents  of 
Nicholas  Senn,  and  that  he  received  and  obtained  the  said 
sum  from  them.  Upon  the  trial  there  was  proof  of  the  mak- 
ing of  the  representations  to  H.  P.  Proctor,  of  their  falsity, 
and  his  reliance  thereon,  and  that  in  reliance  thereon  said 
Proctor  awarded  the  defendant  a  loan  of  $1,500  out  of  the 
moneys  of  said  Senn,  then  in  his  hands  as  agent  to  loan  the 
same ;  that  out  of  the  said  loan  Proctor  retained  $50  for  his 
commission,  and  was  requested  by  the  defendant  to  send  the 
balance  of  the  money,  $970  thereof  to  one  Bascom,  of  Lan- 
sing, Iowa,  to  whom  defendant  was  then  indebted  for  that 
amount  of  the  purchase  price,  and  the  remainder,  $470.75, 
to  one  Haggerty  at  Parryville,  in  Crawford  county,  Wiscon- 
sin. Proctor  accordingly  drew  and  signed  checks  of  his  firm, 
went  to  the  bank  where  his  firm  kept  a  deposit,  and  purchased 
two  drafts  of  that  bank  on  another  bank  for  the  above-men- 
tioned amounts,  less  exchange,  and  mailed  them  to  the  re- 
spective persons  above  mentioned  at  their  postoffice  addresses. 
There  was  evidence  that  Bascom  got  the  money  on  the  draft 
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mailed  to  him  at  Lansing,  Iowa.  There  was  no  evidence  as 
to  what  became  of  the  draft  to  Haggerty. 

Defendant,  at  the  close  of  the  state's  evidence,  moved  for 
nonsuit  or  direction  of  verdict,  but  after  such  motions  were 
overruled  he  introduced  evidence  in  defense,  and  did  not 
renew  them  at  the  close  of  all  the  testimony.  After  a  gen- 
eral verdict  of  "guilty  as  charged,"  the  defendant  moved  for 
a  new  trial  for  errors  in  the  instruction  and  in  the  admis- 
sion and  exclusion  of  evidence,  and  because  the  verdict  of 
the  jury  was  ambiguous  and  not  specific,  and  because  it  was 
against  the  evidence  and  contrary  to  law,  which  motion  was 
denied.  For  review  of  such  order  defendant  sued  out  writ  of 
error. 

For  the  plaintiff  in  error  the  cause  was  submitted  on  the 
brief  of  (7.  /.  Smith. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General  and  Franh  T.  Tucker j  second  assistant  attorney 
general,  and  the  cause  was  argued  orally  by  Mr,  Tucker. 

Dodge,  J.  The  first  assignment  of  error  is  that  the  evi- 
dence did  not  establish  the  offense.  The  charge  was  of  ob- 
taining from  H.  P.  Proctor,  as  agent,  the  sum  of  $1,500  of 
the  money  and  property  of  INTicholas  Senn.  That  this  charges 
the  obtaining  of  money  specifically  there  can  be  no  doubt 
"The  simi  of  $1,500"  to  the  ordinary  intelligence  means 
money.  To  nothing  else  is  the  expression  applicable.  State 
V,  Ryan,  34  Wash.  597,  603,  76  Pac.  90;  Comm.  v.  Howe, 
132  Mass.*  250.  Indeed,  if  it  charged  the  obtaining  of  any 
other  property,  the  information  would  be  bad  for  lack  of 
any  allegation  that  such  property  was  of  value.  What,  in 
fact,  was  accomplished  by  means  of  the  alleged  representa- 
tions, after  inducing  Proctor  to  accede  to  a  loan  on  account 
of  his  principal,  Senn,  was  that  Proctor  made  out  and  signed 
two  checks  in  the  name  of  his  firm,  which  he  took  to  the  bank, 
and  from  the  bank  obtained  two  drafts — one  for  $470.75. 
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payable  to  the  order  of  H.  P.  Proctor  &  Son;  the  other  for 
$970,  payable  to  the  order  of  the  Bank  of  Lansing,  Iowa. 
The  first  of  these  Mr.  Proctor  mailed  to  one  Haggerty,  and 
the  other  he  says  he  sent  to  one  Bascom,  but  probably  sent 
it  to  the  Bank  of  Lansing,  with  directions  to  pay  the  money 
to  Bascom  upon  delivery  of  the  title  deeds  of  the  land  mort- 
gaged. These  steps  he  took  upon  the  request  of  the  defend- 
ant merely  that  he  send  $970  of  the  loan  money  to  Mr.  Bas- 
com and  the  balance  to  Mr.  Haggerty,  not  prescribing  the 
method  of  transmission. 

Upon  this  state  of  facts  it  is,  of  course,  apparent  that  the 
defendant  never  did  personally  obtain  from  Mr.  Proctor  any 
money,  and  the  question  is  whether  the  transaction  above  de- 
scribed can  in  any  way  constitute  the  equivalent  for  that  stat- 
utory description  of  the  offense  with  which  he  is  accused. 

The  gravamen  of  the  crime  is  the  obtaining  of  the  prop- 
erty described,  as  will  be  shown  by  the  authorities  herein- 
after cited  upon  the  question  of  the  place  of  the  crime.  This 
statute,  like  other  criminal  statutes,  must  receive  strict  con- 
struction. State  V.  Kvhe,  20  Wis.  217,  225 ;  State  v.  Blacky 
75  Wis.  490,  44  K  W.  635;  2  Bishop,  K'ew  Crim.  Law, 
§'415;  People  v.  Poucher,  30  Hun,  576.  This  for  at  least 
two  practical  objects :  First,  that  the  accused  may  be  unam- 
biguously notified  of  the  acts  charged,  in  order  to  prepare  his 
defense ;  and,  secondly,  to  the  end  that  vi  case  of  either  con- 
viction or  acquittal  he  shall  not  be  subject  to  be  again  put  in 
jeopardy  for  the  same  offense  for  which  he  has  been  once 
tried.  In  pursuance  with  that  view  it  has  been  held  that  the 
proof  must  establish  the  obtaining  of  the  very  property  al- 
leged in  the  information,  or  some  part  of  it ;  that  an  allega- 
tion of  obtaining  money  is  not  satisfied  by  proof  of  obtaining 
some  other  property,  even  so  nearly  the  equivalent  of  money 
as  evidences  of  money  indebtedness  or  orders  to  pay  money. 
Schleisinger  v.  State,  11  Ohio  St.  669 ;  Baker  v.  State,  31 
Ohio  St.  314;  Comm.  v.  Howe,  132  Mass.  250;  Comm.  r. 
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Wood,  142  Mass.  459,  8  N.  E.  432 ;  Reg.  v.  Brady,  26  U.  C. 
Q.  B.  13 ;  People  v.  Haynes,  14  Wend.  546.  Other  illustra- 
tions of  the  necessity  that  money,  as  such,  should  actually 
pass  from  the  hand  of  the  defrauded  person  to  that  of  the 
accused  in  order  to  support  the  charge  of  obtaining  money, 
are  numerous.  Thus,  fraudulently  obtaining  consent  to  the 
entry  of  a  judgment  against  a  city  is  held  not  sufficient,  al- 
though the  judgment  be  afterward  paid,  and  the*  money  act- 
ually received  by  accused,  without  further  misrepresentation 
(Comm.  V,  HarhinSj  128  Mass.  79)  ;  procuring  a  pre-exist- 
ing account  to  be  receipted  and  balanced  (Comm.  v.  Usner 
[Pa.]  6  Lane.  Law  Rev.  121;  Moore  v.  Comm.  8  Pa.  St 
260)  ;  or  obtaining  indorsement  of  credit  on  a  note  (Beg.  v. 
Eagleton,  1  Jur.  n.  s.  940,  944;  State  v.  Moore,  15  Iowa, 
412)  ;  obtaining  a  credit  entry  to  one's  account  with  his 
banker  (Bex  v.  Wavell,  1  Moody  C.  C.  224)  ;  obtaining  trans- 
fers of  accounts  so  as  to  result  in  a  credit  to  the  accused 
(Beg.  V.  Crosby,  1  Cox  C.  C.  10 ;  Jamison  v.  State,  37  Ark. 
445).  Obtaining  shipping  receipt  does  not  support  charge 
of  obtaining  the  goods  (People  v.  Haynes,  supra)  ;  charge  of 
obtaining  property  not  supported  by  obtaining  board  and 
lodging  (State  v.  Black,  supra). 

The  absolutism  of  the  necessity  for  actual  physical  tradi- 
tion from  the  accuser  to  the  defendant  personally  was  early 
relaxed  to  the  extent  of  holding  that  a  delivery  to  a  person 
designated  by  the  defendant  to  receive  for  his  benefit  would  ^ 
suffice.  Beg.  v.  Jones,  1  Den.  C.  C.  551 ;  Sandy  v.  State,  60 
Ala.  58 ;  Comm.  v.  Taylor,  105  Mass.  172 ;  Comm.  v.  Wood, 
142  Mass.  459,  8  N.  E.  432;  Comm.  v.  KarpowsTci,  167  Pa. 
St  225,  31  Atl.  572;  Comm.  v.  Schmunh,  22  Super.  Ct 
(Pa.)  348;  S.  C.  207  Pa.  St  544,  56  Atl.  1088.  This  was 
on  the  theory  that  defendant  expressly  constituted  the  person 
so  designated  his  agent,  and  that  by  such  delivery  the  prop- 
erty passed  out  of  the  title,  possession,  and  control  of  the  ac- 
cuser and  into  that  of  the  defendant  as  completely  as  if  the 
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physical  delivery  had  been  to  the  latter  in  person.  In  Comm, 
V.  KarpowsJci,  supra,  the  Pennsylvania  court  dispensed  with 
express  designation  of  the  recipient  and  assumed  analogy 
with  the  rule  applicable  to  mere  technical  passage  of  title 
upon  sale  of  goods  by  delivery  to  any  public  carrier,  by  rais- 
ing an  implication  of  agency  from  general  mercantile  cus- 
tom. This  analogy  was  declared  false,  however,  in  Comm, 
V.  Schmunkj  supra,  and  such  a  delivery  held  not  a  consumma- 
tion of  the  crime  of  "obtaining"  the  property,  because  the 
accuser  had  power  to  reclaim  it  at  any  time  before  actual  de- 
livery to  the  defendant  if  he  discovered  the  fraud ;  hence  it 
had  not  been  fully  obtained  from  the  former  by  delivery  to 
the  carrier.  That  principle,  that  so  long  as  the  defrauded 
party  retains  either  title  or  control  over  the  property  the 
crime  of  obtaining  is  not  consummated,  has  general  support 
both  in  reason  and  authority.  Reg,  v.  Watson,  T>.  &  B.  348 ; 
State  V.  Anderson,  47  Iowa,  142 ;  FerUon  v.  People,  4  Hill", 
126;  Reg.  v.  Evans,  L.  &  C.  252;  State  v.  McOinnis,  71 
Iowa,  685,  33  IST.  W.  338 ;  Moore  v.  Comm.,  supra;  State  v. 
Moore,  supra. 

Testing  the  transaction  above  narrated  by  these  established 
rules  of  law,  obviously  defendant  did  not  obtain  by  delivery 
to  himself  any  money,  nor,  indeed,  anything  else.  If  the  evi- 
dence were  sufficient  to  establish  such  a  direction  to  Proctor 
to  deliver  drafts  or  money  at  the  postoffice  as  to  constitute  an 
agency  in  the  officials  (of  which  no  opinion  is  expressed), 
still  it  would  not  be  imtil  that  delivery  was  made  that  any- 
thing was  obtained  by  defendant  or  parted  with  by  Proctor. 
If  at  any  moment  prior  to  that  delivery  the  latter  had  learned 
x>i  the  falsity  of  the  representations,  and  therefore  ceased  to 
rely  on  them,  he  would  at  that  moment  have  been  in  posses- 
sion of  everj'thing  which  he  ever  had ;  he  would  have  parted 
with  nothing,  and  defendant  would  have  acquired  neither  to 
himself  nor  to  any  one  else  anything  which  Proctor  previ- 
ously had.    And  if,  after  learning  of  the  fraud,  he  persisted 
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in  mailing  the  drafts,  his  parting  with  them  VKOuld  not  have 
been  in  reliance  on  the  false  pretenses.  If,  then,  we  could 
consider  the  delivery  to  the  postoffice  the  point  of  time  at 
which  Proctor  parted  with  something  to  defendant,  there 
would  still  be  no  obtaining  of  money,  but  merely  of  orders 
to  pay  money — an  entirely  different  article  of  property,  for 
the  obtaining  of  which  defendant  could  be  prosecuted  not- 
withstanding either  a  conviction  or  an  acquittal  of  obtaining 
money.  Comm.  v.  Coe,  115  Mass.  481.  Of  this  offense  de- 
fendant is  not  here  charged  and  cannot  be  convicted.  Very 
clearly,  then,  if  ;noney  was  obtained  at  all  by  defendant,  it 
was  when  it  was  paid  to  either  Haggerty  or  Bascom  by  de- 
fendant's direction,  through  the  medium  of  various  inter- 
vening steps  taken  by  Proctor  to  carry  out  that  direction. 
Whether  or  not  an  offense  of  obtaining  a  draft  or  check  is 
committed,  the  crime  of  obtaining  money  may  also  be  com- 
mitted when  such  order  is  paid.  Comm.  v.  Wood,  supra; 
State  V.  Palmer,  40  Kan.  474,  20  Pac.  270;  Burton  v.  U.  S. 
196  U.  S.  283,  25  Sup.  Ct.  243. 

There  is  no  evidence  that  the  Haggerty  draft  ever  was  paid, 
so  that  may  be  dismissed  from  further  consideration,  for 
proof  of  obtaining  part  of  the  money  or  property  described 
will  justify  conviction.  Comm.  v.  Howe,  supra.  There  is 
proof  that  Bascom  actually  received  money  by  virtue  of  these 
transactions.  Whether  that  was  accomplished  by  his  cashing 
a  draft  payable  to  him,  or  by  pajment  to  him  by  the  Bank 
of  Lansing  upon  delivery  by  him  of  title  deeds,  is  probably 
immaterial  here,  though  it  mi^ht  be  material  on  the  question 
whether  defendant  obtained  the  draft  The  latter  is  much 
more  probable,  for  the  draft  was  payable  to  the  bank,  and 
the  sending  of  money  to  a  stranger,  merely  accompanied  by 
request  for  title  deeds  in  his  possession,  would  not  accord  with 
the  ordinary  precautions  of  a  careful  business  man,  such  as 
Proctor  seems  to  be.  Whichever  method  was  adopted,  the 
payment  was  made  in  Iowa.     There,  for  the  first  time,  did 
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any  money  pass  to  the  defendant  or  to  any  one  for  him.  Ob- 
taining the  money  is  the  crime  charged,  of  which  the  false 
pretenses  are  only  the  means.  By  all  the  authorities  the  crime 
is  committed  and  must  be  prosecuted  where  the  property  was 
obtained.  State  v.  Shaeffer,  89  Mo.  271,  1  S.  W.  293 ;  Con- 
nor V.  State,  29  Fla.  455,  10  South.  891 ;  Graham  v.  People, 
181  111.  477,  55  N.  E.  179;  Comm.  v.  Schmunh,  supra; 
8  Ency.  PI.  &  Pr.  858 ;  Rex  v.  Buttery,  cited  1  Don.  C.  C. 
551.  Neither  a  conviction  nor  an  acquittal  here  of  the  crime 
of  obtaining  money  in  Vernon  county,  Wisconsin,  would  be 
any  defense  to  a  prosecution  for  obtaining  this  money  in 
Iowa.  We  are  convinced  that  the  evidence,  most  favorably 
considered,  wholly  fails  to  show  that  the  defendant  obtained 
from  Proctor  any  money  in  Vernon  county,  and  that  the  ver- 
dict of  guilty  upon  that  charge  cannot  stand. 

Under  two  of  the  assignments  of  error  it  is  claimed  that 
the  court  admitted  evidence  and  allowed  consideration  by  the 
jury  of  certain  facts — notably  that  the  defendant  overstated 
the  amount  he  paid  for  the  land — which  are  claimed  to  have 
no  relevancy  except  as  bearing  upon  the  value  of  the  prem- 
ises.  In  this  we  can  discover  no  error.  The  value  of  the 
premises  was  material  to  be  considered  by  Proctor  in  decid- 
ing whether  to  part  with  the  money.  Counsel  seems  to  con- 
fuse the  fact  of  value  with  defendant's  representations  as  to 
that  fact.  The  latter  are  deemed  immaterial  because  they  are 
mere  matter  of  opinion,  and  a  person  to  whom  they  are  made 
has  no  right  to  rely  thereon.  Quite  the  contrary  statements 
of  specific  facts,  although  their  effect  is  to  convince  the  hearer 
merely  of  the  value  of  the  property  which  he  buys  or  on 
which  he  loans.  Comm.  v.  \Yood,  142  Mass.  459,  8  X.  E.  432. 

It  is  claimed  that  the  court,  in  instructing  the  jury,  after 
they  had  gone  into  consultation,  as  to  the  representations 
which  they  must  find  in  order  to  convict,  omitted  all  the  quali- 
fications, including  that  of  materiality.  We  do  not  think  this 
error  well  assigned,  for  the  court's  statement  was  merely  that, 
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if  they  found  any  one  of  the  alleged  false  pretenses,  that 
•would  suffice,  with  the  qualifications  given  in  the  original 
charge.  We  do  not  think  the  jury  were  misled  from  their 
previous  information  that  the  misrepresentation  must  have 
been  material.        , 

Reference  to  H.  P.  Proctor  as  tiie  agent  of  Nicholas  Senn 
is  complained  of,  but  without  reason,  for  the  testimony  of 
Proctor  that  he  was  such  agent  was  wholly  uncontradicted. 

Further  error  is  assigned  on  the  contention  that  the  ver- 
dict is  not  specific,  being  general,  while  there  are  four  coimts ; 
two  charging  that  the  money  was  obtained  from  H.  P.  Proc- 
tor, and  two  that  it  was  obtained  from  H.  P.  Proctor  &  Son. 
This  objection  might  be  serious  if  all  four  counts  were  good, 
for  an  allegation  of  obtaining  money  from  one  person  is  ordi- 
narily inconsistent  with  obtaining  it  from  another;  but  we 
are  convinced  that  the  two  counts  which  charge  that  it  was 
obtained  from  H.  P.  Proctor  &  Son  are  bad  in  failing  to 
specify  any  person  who  was  deceived  or  from  whom  the  money 
was  obtained.  The  words  "H.  P.  Proctor  &  Son"  mean  no- 
body. Of  themselves  they  exclude  the  idea  of  an  individual, 
and  suggest  either  a  corporation,  which  would  be  a  legal  per- 
son, or  a  firm  or  copartnership,  which  is  not  a  legal  person. 
To  make  such  counts  good  it  should  have  been  charged  that 
the  representations  were  made  to,  and  the  money  obtained 
from,  the  persons  who  composed  that  firm,  although  the  alle- 
gation that  they  were  copartners  might  have  been  proper  to 
establish  the  agency  of  the  one  person  with  whom  the  trans- 
action was  had.  People  v.  Fish,  4  Parker,  Crim.  R.  (N.  Y.) 
206;  State  v,  Woodson,  5  Humph.  55;  Burd  v.  State,  39 
Tex.  509 ;  State  v.  McChesney,  90  Mo.  120,  1  S.  W.  841. 
A  general  verdict  of  guilty  will  ordinarily  be  ascribed  to  the 
good  counts,  nothing  appearing  in  instructions  or  otherwise 
to  indicate  probability  that  it  was  addressed  to  bad  counts. 
State  V.  Kube,  20  Wis.  238.    In  this  case  the  counts  referring 
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to  H.  P,  Proctor  &  Son  were  practically  eliminated  by  undis- 
puted proof  and  by  instruction  that  H.  P.  Proctor  was  the 
agent  of  Senn. 

No  other  assignments  of  error  seem  to  demand  considera- 
tion.    That  first  discussed  necessitates  a  new  trial. 

By  the  Court. — Order  denying  motion  for  a  new  trial  re- 
versed, and  cause  remanded  with  directions  to  grant  that 
motion. 

Mabshaxl,  J.  (dissenting).  To  constitute  the  crime  of 
obtaining  money  under  false  pretenses  these  circumstances 
are  essential:  First,  a  false  statement  of  past  or  existing, 
facts  by  one  person  to  another.  Second,  such  statement 
must  be  reasonably  calculated  to  deceive  that  other.  Third,, 
it  must  be  so  designed  and  induce  such  other  to  part  with  his 
money.  Fourth,  such  design  must  be  accomplished,  such 
other  relying  upon  such  false  statement  Fifth,  he  must 
part  with  his  money  within  the  jurisdiction  where  the  of- 
fense is  laid.  It  is  not  necessary  that  the  false  statement  of 
facts  be  made  directly  by  such  person  to  such  other.  It  may 
be  made  through  the  medium  of  an  innocent  agent  2  Bishop, 
New  Grim.  Law,  §  473.  It  is  not  necessary  that  the  guilty 
party  shall  receive  the  money  or  derive  any  benefit  therefrom. 
The  element  of  obtaining  the  money  designed  to  be  obtained 
is  accomplished  when  the  person  sought  to  be  defrauded  is 
actually  induced  to  part  absolutely  with  his  right  of  prop- 
erty in  the  object  of  the  deceit  Musgrave  v.  State,  133 
Ind.  297,  32  N.  E.  885 ;  Comm,  v.  Harley,  7  Met  462.  The 
element  of  parting  with  property  is  satisfied  the  instant  the 
person  designed  to  be  defrauded,  through  the  means  resorted 
to  to  accomplish  such  design,  actually  parts  with  his  prop- 
erty right  Parting  with  it  by  placing  the  property  beyond 
his  reach  and  under  the  control  of  the  guilty  party  or  his  ' 
agent  completes  the  offense, — completes  it  at  the  place  where 
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such  parting  with  control  occurs.  N orris  v.  State,  25  Ohio 
St  217 ;  State  v.  Lichliter,  95  Mo.  402,  8  S.  W.  720 ;  Comm. 
V.  Wood,  142  Mass.  459,  8  N.  E.  432. 

Delivery  of  property  to  a  common  carrier  consigned  so  that 
title  passes  at  the  point  of  such  delivery  to  the  consignee,  or 
delivery  of  money,  or  a  draft  representing  the  money  sought 
to  be  obtained,  in  the  United  States  postoffice,  so  that  the 
right  to  the  money  thereby  passes  from  the  control  of  the 
owner,  is  a  complete  deprivation  of  such  owner  thereof.  The 
means,  in  a  physical  sense,  by  which  the  money  is  obtained, 
«o  long  as  the  owner  thereof  voluntarily  parts  therewith,  is 
inunaterial.  If  he  is  induced  to  purchase  a  draft  with  the 
money  and  send  the  same  to  some  one  designated  by  the 
guilty  party  at  a  distant  point  by  means  of  the  United  States 
mail,  as  in  Comm.  v.  Wood,  supra,  or  is  induced  to  issue  an 
order  or  check  which  the  guilty  party  causes  to  be  presented 
and  paid,  as  in  Eoherts  v.  People,  9  Colo.  458,  13  Pac.  630 ; 
Staie  V.  Palmer,  40  Kan.  474,  20  Pac.  270,  the  design  by 
false  pretenses  to  obtain  the  money  and  the  accomplishment 
thereof  is  complete,  and  complete  at  the  point  where  the 
money  is  in  fact  parted  with. 

The  foregoing  to  my  mind  leaves  no  doubt  as  to  the  evi- 
dence in  this  case  establishing  the  offense  charged.  The  ac- 
cused made  false  representations  as  to  existing  facts  for  the 
purpose  of  defrauding  Senn  out  of  his  money.  Senn,  through 
his  agent,  relied  on  such  false  statements  and  was  thereby  in- 
duced to  part  with  the  money.  The  design  was  fully  accom- 
plished by  the  accused  inducing  Senn's  agent  to  use  the 
money  sou£]:ht  to  be  obtained  by  purchasing  two  drafts  there- 
with and  sending  the  same  through  the  United  States  mails 
to  two  persons  designated.  Such  agent  in  purchasing  the 
drafts  was  the  agent  of  the  accused  and  used  his  money  for 
that  purpose.  As  soon  as  Senn's  money  was  converted  into 
that  of  another  by  means  of  the  purchase  of  the  drafts  and 
the  deposit  thereof  in  the  United  States  postoflSce  and  thereby 
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placed  entirely  beyond  his  control,  it  was  obtained  from  him 
within  the  meaning  of  the  statute.  It  was  obtained  by  the 
accused.  It  was  obtained  through  false  pretenses.  It  was 
obtained  at  the  place  where  the  title  thereto  and  the  control 
thereof  was  parted  with  by  Senn,  through  his  agent.  The 
accused  obtained  the  money,  Senn  lost  it,  and  lost  it  within 
the  jurisdiction  where  the  offense  was  laid.  Upon  principle 
and  within  the  authorities  cited,  particularly  Comm.  v. 
Woodj  supra,  it  seems  to  me  the  accused  was  properly  con- 
victed and  that  the  judgment  should  be  aiBSrmed. 


Steward,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

March  20—ApHl  5,  1905. 

Criminal  law:  Evidence:  Rebuttal:  Discretion:  Insanity:  Special 
issue:  Form  of  verdict:  Sanity  at  time  of  trial:  Duty  to  make 
inquisition:  Instructions:  Court  and  jury. 

1.  Where  evidence  offered  as  rebuttal  is  not  strictly  such,  being 

upon  a  subject  fully  gone  Into  In  the  evidence  In  chief.  Its  ad- 
mission or  exclusion  rests  largely  In  the  discretion  of  the  trial 
court,  and  the  Judgment  will  be  reversed  only  for  abuse  of  such 
discretion. 

2.  Sec.  4697,  Stats.  1898,  does  not  prescribe  the  form  of  verdict  upon 

the  special  Issue  of  Insanity,  but  only  requires  that  the  question 
of  Insanity  or  reasonable  doubt  of  sanity  shall  be  submitted  In 
some  form.  Refusal  to  submit  a  form  of  verdict,  requested  by 
defendant,  that  there  was  reasonable  doubt  of  his  sanity  at  the 
time  of  the  alleged  offense  and  that  he  was  not  guilty  for  that 
reason,  was  not  error,  where  the  Jury  were  properly  Instructed 
as  to  the  burden  of  proof  and  as  to  reasonable  doubt  of  sanity, 
and  one  of  the  forms  submitted  to  them  was  In  effect  the  same 
as  that  requested. 

3.  Under  sec.  4700,  Stats.  1898,  It  is  the  duty  of  the  trial  court,  at 

any  stage  of  the  proceedings,  upon  proper  application,  If  in- 
formed that  there  is  a  probability  that  defendant  is  then  in- 
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sane,  to  make  inquisition  and  determine  that  question  before 
another  step  is  taken  in  the  trial,  even  though  delay  and  em- 
barrassment in  the  regular  proceedings  of  the  court  should 
thereby  result. 

4.  The  verdict  of  the  Jury  on  the  special  issue,  that  defendant  was 
sane  at  the  time  of  the  alleged  offense,  is  not  a  determination  of 
his  sanity  at  the  time  of  the  trial. 

6.  Denial  of  inquisition  as  to  defendant's  sanity  at  the  time  of  the 
trial  upon  the  ground  that  the  application  therefor  came  too 
late  is  not  a  determination  that  he  is  sane  at  that  time. 

6.  An  instruction,  in  a  criminal  case,  that  the  Jury  should  not  find 

defendant  Insane  on  the  ground  alone  that  he  had  been  in  the 
habit  of  telling  exaggerated  stories,  or  had  manifested  symp- 
toms of  melancholy,  moroseness,  mental  exaltation  or  depres- 
sion, or  for  any  mere  eccentricity  or  peculiarity,  was  an  inva- 
sion of  the  province  of  the  Jury;  and  the  error  was  not  cured 
by  the  statement  that  such  acts  and  symptoms  might  be  taken 
into  consideration  in  determining  the  question  of  insanity. 

7.  Bvidence  of  acts  and  symptoms  such  as  are  above  mentioned  is 

held  In  this  case  sufficient  to  sustain  a  verdict  of  insanity. 
Chafin  Will  Case,  32  Wis.  557,  distinguished. 

Ebbob  to  review  a  judgment  of  the  circuit  court  for  Chip- 
pewa county:  A.  J.  Vinje,. Circuit  Judge.     Reversed, 

On  the  28th  day  of  January,  1901,  at  the  city  of  Stanley, 
Chippewa  county,  while  the  wife,  two  daughters,  grandchild, 
and  son-in-law  of  plaintiff  in  error  were  seated  at  dinner  at 
the  home  of  the  son-in-law,  Fred  Miller,  the  plaintiff  in 
error,  then  about  sixty  years  of  age,  entered  the  rooms  so 
occupied  and  shot  and  mortally  wounded  said  Miller  with- 
out any  apparent  motive  therefor.  Plaintiff  in  error  was  ar- 
rested, and  the  information  charged  him  with  the  crime  of 
murder  in  the  first  degree.  A  special  plea  of  insanity  was 
interposed.  Upon  such  issue  the  jury  rendered  a  verdict 
that  at  the  time  of  commission  of  the  alleged  offense  plaintiff 
in  error  was  not  insane.  On  the  coming  in  of  such  verdict, 
counsel  for  plaintiff  in  error,  upon  information  received  from 
medical  experts  during  the  trial  on  the  insanity  issue,  im- 
mediately informed  the  court  that  there  was  probability 
plaintiff  in  error  was  then  insane  and  incapacitated  to  act 
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for  himself,  and  asked  for  an  inquisition,  as  provided  by  sec. 
4700,  Stats.  1898.  Thereupon  an  order  was  entered  deny- 
ing the  application  upon  the  ground  that  it  came  too  late. 
The  trial  then  proceeded  upon  the  information  charging 
murder  in  the  first  degree,  which  resulted  in  a  verdict  of 
guilty.  Motions  in  arrest  of  judgment  and  for  new  trial 
were  made  and  denied,  to  all  of  which  due  exceptions  were 
taken  by  plaintiff  in  error.  Thereafter  judgment  of  con- 
viction was  pronounced,  and  plaintiff  in  error  sentenced  to 
the  Wisconsin  state  prison  for  the  term  of  his  natural  life, 
from  which  judgment  and  conviction  a  writ  of  error  was 
sued  out  and  the  record  removed  to  this  court 

The  testimony  produced  on  the  trial  tended  to  show  that 
for  a  period  of  about  thirteen  years  immediately  subsequent 
to  1874  the  plaintiff  in  error  was  employed  at  Badger,  Wis- 
consin, in  a  mill,  and  while  so  engaged  was  struck  upon  the 
head  by  a  bursting  pulley  and  injured,  of  the  effects  of 
which  he  subsequently  complained ;  that  he  went  from  Badger 
to  Eau  Claire,  where  he  continued  in  the  same  line  of  em- 
ployment, as  a  sawyer  in  a  mill,  until  about  seven  or  eight 
years  prior  to  the  homicide.  While  working  in  said  mill  he 
complained  of  his  head  aching,  and  was  frequently  laid  off 
on  that  account,  complained  of  trouble  with  his  head,  and 
ceased  sawing  in  the  mill  on  account  of  difficulty  with  his 
head.  While  working  in  the  mill  he  had  family  troubles; 
would  tell  about  them  and  cry.  After  ceasing  work  in  mill 
at  Eau  Claire,  he  remained  there  about  a  year  and  a  half 
without  any  particular  employment;  then  went  to  New 
York;  remained  there  about  three  years.  While  in  New 
York  he  committed  so  many  insane  acts  that  a  party  wrote  to 
the  chief  of  police  at  Eau  Claire  relative  to  his  conduct  and 
requesting  that  he  be  taken  care  of.  He  returned  to  Eau 
Claire,  found  employment  working  in  the  woods  in  the  winter 
seasons,  and  other  seasons  upon  a  small  tract  of  land  near 
Eau  Claire.  At  times  he  would  sit  with  his  head  down,  ap- 
VoL.124  — 40 
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parently  in  deep  study,  jump  up  suddenly,  dance  on  the  floor, 
sit  down  again,  saying  nothing  unless  spoken  to,  the  expres- 
sion of  his  countenance  at  such  times  being  peculiar.  Al- 
though the  character  of  his  wife  was  beyond  reproach,  he  im- 
agined she  had  run  away  with  another  man  and  was  an  in- 
mate of  a  house  of  ill  repute;  imagined  she  was  dead,  and 
cried  about  it  People  said  he  was  crazy.  The  jwlice  offi- 
cers considered  him  insane  on  Saturday  preceding  the  homi- 
cide, which  occurred  on  the  following  Monday.  A  cousin  of 
his  -was  committed  to  an  insane  asylum,  and  one  of  his  broth- 
ers was  considered  insane.  He  was  formerly  lively,  bright, 
and  active.  His  condition  was  greatly  changed  during  a 
period  of  eight  or  ten  years  preceding  the  homicide.  He 
walked  with  his  head  down,  passed  people  without  noticing 
them;  sometimes  quiet,  other  times  very  talkative;  his  con- 
versations incoherent  aiiid  disconnected.  While  working, 
talked  to  himself.  Sat  around  at  times  as  though  brooding 
over  trouble,  and  had  peculiar  expression  in  his  eyes.  Would 
walk  the  streets  in  the  nighttime,  head  down,  talking  to  him- 
self. About  October,  1900,  he  went  to  Stanley,  where  he 
remained  imtil  a  week  before  the  homicide,  during  which 
time  he  Avorked  in  a  laundry  with  deceased,  lived  with  de- 
ceased, and  spoke  well  of  him.  He  and  his  wife,  and  de- 
ceased and  his  wife,  lived  in  the  same  home.  On  Saturday 
preceding  the  homicide  he  requested  an  officer  at  Eau  Claire 
to  lock  him  up. 

At  11  o'clock  on  day  of  the  homicide,  before  taking  the 
train  at  Eau  Claire  for  Stanley,  he  had  conversation  with 
police  officer,  shook  hands  with  him,  bade  him  good-by,  said 
he  was  going  away,  and  probably  officer  would  not  see  him 
again.  After  getting  on  the  train  he  stated  to  an  acquaint- 
ance that  he  was  going  to  New  York,  appeared  absent- 
minded,  dazed,  and  had  peculiar  expression  in  his  eyes. 
After  arrival  at  Stanley,  and  a  few  minutes  before  homicide, 
he  met  an  acquaintance,  to  whom  he  stated  he  would  see  him 
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later ;  appeared  to  be  in  a  hurry  and  nervous.  He  went  into 
the  house  of  deceased,  where  family  was  seated  at  dinner, 
and  said  to  deceased,  "Fred,  you  have  got  to  die.  You 
have  got  to  die,"  and  shot  him.  His  daughter,  wife  of  de- 
ceased, said,  "Now,  pa,  see  what  you  have  done,"  and  he  re- 
sponded, "Never  mind;  I  have  something  more."  After 
the  homicide,  and  when  the  officers  came  to  the  house  of  de- 
ceased to  arrest  him,  he  put  his  arms  aroimd  his  daughter's 
neck  and  said  he  wanted  to  kiss  her,  and  kissed  her.  Im- 
mediately after  the  homicide  he  was  cool,  acting  as  though 
nothing  had  happened,  made  no  effort  to  escape,  and,  when 
asked  why  he  did  the  shooting,  said,  "I  don't  know;  I  loved 
the  boy  and  loved  the  daughters."  Immediately  after  the 
homicide,  and  after  he  was  taken  to  the  police  station,  an  old 
acquaintance,  whom  he  met  and  called  by  name  a  few  min- 
utes prior  to  the  homicide,  saw  him,  and  he  failed  to  recog- 
nize him.  Wliile  at  the  station,  and  about  throe  hours  after 
the  homicide,  he  appeared  cool  and  collected,  and  remarked 
to  several  people  who  had  gone  to  the  station  to  see  him  that 
there  must  be  some  curiosity  that  people  collected  there,  and 
said  if  the  officer  would  take  him  out  on  the  street  he  woul(J 
exhibit  himself;  showed  no  remorse,  did  not  seem  to  be  ex- 
cited in  any  way,  and  did  not  seem  to  realize  that  he  had 
committed  any  crime. 

The  testimony  further  shows  that  he  had  exaggerated  de- 
lusions of  wealth,  of  being  a  detective,  of  being  the  owner  of 
large  properties,  offering^  to  pay  bills  of  others  in  whom  he 
had  no  interest,  claiming  he  had  large  amounts  of  money  on 
his  person  Avhen  he  had  none,  placing  exorbitant  values  on 
valueless  papers,  and  putting  them  in  a  safe  for  safe-keep- 
ing, manifestations  of  undue  and  abnormal  suspicions,  sus- 
picions that  he  was  being  robbed,  visionary  schemes,  want- 
ing to  rent  rooms  for  factory,  delusion  about  having  half  a 
million  dollars,  offering  to  buy  valuable  properties.  Medi- 
cal experts  testified  to  his  insanity,  based  upon  these  delu- 
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sionB  and  peculiarities  which  were  testified  to  upon  the  trial. 
Several  nonexperts  who  met  him  frequently,  knew  him  well, 
and  conversed  with  him  pronounced  him  insane. 

^Y.  B.  Stafford,  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney General  and  Walter  D.  Corrigan  and  Frank  T. 
Tucker,  assistant  attorneys  general,  and  oral  argument  by 
Mr,  Corrigan. 

Kerwin,  J.  1.  It  is  contended  that  the  court  erred  in  ex- 
.  eluding  the  testimony  of  Dr.  EUenson.  After  the  plaintiff 
in  error  had  proved  his  case  on  the  special  issue  of  insanity 
and  the  state  had  put  in  its  testimony  in  reply  and  rested, 
the  plaintiff  in  error  called  Dr.  EUenson  and  asked  him 
whether  the  plaintiff  in  error  was  sane  or  insane.  This  evi- 
dence was  objected  to  on  the  ground  that  it  was  not  rebuttal^ 
and  excluded,  and  the  plaintiff  in  error  claims  this  was  prej- 
udicial error.  It  appears  from  an  examination  of  the  evi- 
dence that  this  subject  had  been  fully  gone  into  by  the 
plaintiff  in  error  in  his  evidence  in  chief.  Several  wit- 
nesses were  called  on  the  question  as  to  whether  he  was  sane 
or  insane  for  some  time  before  and  up  to  the  time  of  tlie 
trial.  The  evidence  offered,  therefore,  was  not  strictly  re- 
buttal (Schissler  v.  State,  122  Wis.  365,  99  N.  W.  593),  and 
the  admission  or  exclusion  of  it  rested  largely  in  the  discre- 
tion of  the  trial  court,  and,  such  discretion  not  having  been 
abused,  no  reversible  error  was  committed  (ScJtissler  v.  State, 
supra;  Jones,  Evidence,  §§  809-811 ;  McDermott  v.  C.  &  N. 
W.  B.  Co.  85  Wis.  102,  55  N.  W.  179). 

2.  Error  is  assigned  because  the  court  refused  to  submit  a 
form  of  verdict  on  the  question  of  insanity  to  the  effect  that 
there  was  reasonable  doubt  of  the  sanity  of  plaintiff  in  error 
at  the  time  of  the  commission  of  the  alleged  offense,  and 
that  he  was  not  guilty  of  the  offense  charged  against  him  for 
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that  reason.     Counspl  relies  mainly  upon  the  portion  of  sea 
4697,  Stats.  1898,  which  reads  as  follows: 

"And  if  such  jury  shall  find  upon  such  special  issue  that 
6uch  accused  person  was  so  insane,  or  that  there  is  a  reason- 
able doubt  of  his  sanity  at  the  time  of  the  commission  of  such 
alleged  offense,  they  shall  also  find  him  not  guilty  of  such 
offense  for  that  reason." 

Counsel  cites  no  authority  upon  this  point  except  the  stat- 
ute, which  does  not  prescribe  the  form  of  verdict,  the  obvi- 
ous meaning  of  it  being  that  the  question  of  insanity  or 
reasonable  doubt  of  sanity  should  be  submitted  to  the  jury 
in  sonae  form.  The  jury  was  carefully  instructed  on  the 
question  of  burden  of  proof  and  of  reasonable  doubt  as  to 
the  sanity  of  accused  at  time  of  commission  of  the  alleged 
offense.  Besides,  it  appears  from  the  record  that  three  forms 
of  verdict  were  submitted  to  the  jury,  one  on  behalf  of  the 
state,  and  two  by  the  plaintiff  in  error ;  one  of  those  submit- 
ted by  plaintiff  in  error  presenting  the  issue  in  effect  the 
«ame  as  requested,  and  being  sufficient  in  form.  We  therefore 
find  no  error  in  the  submission  of  the  question  of  insanity  to 
the  jury. 

3.  Error  is  assigned  because  the  court  denied  application 
for  inquisition  as  to  sanity  of  plaintiff  in  error  at  the  time 
of  trial.  This  application  was  made  immediately  after  trial 
on  the  special  issue  of  insanity,  and  as  soon  as  counsel  for 
plaintiff  in  error  had  been  informed  that  there  was  a  proba- 
bility that  the  accused  was  then  insane  and  incapacitated  to 
act  for  himself.  The  application  was  denied  by  the  court  on 
the  ground  that  it  came  too  late.  Sec.  4700,  Stats.  1898, 
provides : 

"When  any  person  is  indicted  or  informed  against  for  any 
offense  if  the  court  shall  be  informed,  in  any  manner,  that 
there  is  a  probability  that  such  accused  person  is,  at  the  time 
of  his  trial,  insane  and  thereby  incapacitated  to  act  for  him- 
self, the  court  shall,  in  a  summary  manner,  make  inquisition 
thereof  by  a  jury  or  otherwise  as  it  deems  most  proper.  .  .  ." 
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This  statute  fixes  no  time  for  making  such  application,  nor 
can  it  be  gathered  from  it  that  the  legislature  intended  it 
should  be  made  at  any  particular  time.  In  tracing  the  his- 
tory of  the  law  from  early  times,  as  well  as  the  judicial  con- 
struction given  legislation  upon  this  subject,  it  seems  obvi- 
ous that  the  legislature  intended  by  the  broad  language  used 
that  the  application  might  be  made  at  any  time  during  the 
progress  of  the  trial  without  particular  formality.  In  the 
absence  of  statute  to  the  contrary,  application  for  inquisition 
to  determine  whether  accused  is  insane  at  time  of  trial  caji 
be  made  by  counsel  orally.  2  Bishop,  New  Crim.  Proc. 
§  666;  Reg.  v.  Southey,  4  Fost.  &  F.  864;  State  v.  Reed,  41 
La.  Ann.  681,  7  South.  132.  Blackstone  in  his  Commen- 
taries, book  4,  p.  24,  says : 

"Also  if  a  man  in  his  sound  memory  commits  a  capital 
offense,  and  before  arraignment  for  it  he  becomes  mad,  he 
ought  not  to  be  arraigned  for  it,  because  he  is  not  able  to 
plead  to  it  with  that  advice  and  cavtion  that  he  ought  And 
if,  after  he  has  pleaded,  the  prisoner  becomes  mad,  he  shall 
not  be  tried,  for  how  can  he  make  his  defense  ?  If,  after  he 
be  tried  and  found  guilty,  he  loses  his  senses  before  judg- 
ment, judgment  shall  not  be  pronounced ;  and  if,  after  judg- 
ment, lie  becomes  of  nonsane  memory,  execution  shall  be 
stayed ;  for  perad venture,  says  the  humanity  of  the  English 
law,  had  the  prisoner  been  of  sound  memory,  he  might  have 
alleged  something  in  stay  of  judgment  or  execution." 

The  most  distinguished  writers  on  criminal  jurisprudence 
concur  in  these  humane  views,  and  agree  that  no  person  in  a 
state  of  insanity  should  ever  be  put  upon  his  trial  for  an  al- 
leged crime,  or  tried  or  made  to  suffer  the  judgment  of  the 
law,  while  insane.  1  Hale,  P.  C.  34;  4  Bl.  Comm.  395;  1 
Chitty,  Crim.  Law  (ed.  1847)  760,  761;  1  Russell,  Crimes 
(ed.  1845)  14;  4  Harg.  State  Trials,  205;  2  Bishop,  ]^ew 
Crim.  Proc.  §  666.  Our  statute  is  an  affirmance  of  these  hu- 
mane principles  of  the  common  law,  and  the  reason  upon 
which  it  rests  makes  manifest  the  intention  of  the  legisla- 
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ture.  It  is  therefore  very  clear  that  the  legislature  in  enact- 
ing this  statute,  broad  and  general  as  it  is,  intended  to  place 
a  safeguard  around  the  accused,  so  that  at  any  time  during 
the  progress  of  the  trial,  when  it  appeared  there  was  reason- 
able doubt  as  to  his  sanity,  the  court  should  grant  inquisition 
and  determine  in  some  way  that  issue.  It  was  not  necessary 
that  the  issue  should  be  tried  by  a  jury.  It  was  within  the 
power  of  the  legislature  to  prescribe  the  mode  of  trial,  and, 
the  statute  having  left  it  to  the  court,  it  was  entirely  proper 
that  the  court  should  hear  and  determine  the  issue  without 
the  intervention  of  a  jury.  Nobles  v.  Georgia,  168  U.  S. 
398,  18  Sup.  Ct  87;  Crocher  v.  State,  60  Wis.  553,  19 
N.  W.  435.  The  authorities  appear  to  be  quite  uniform 
that  at  any  stage  of  the  proceedings  in  a  criminal  case,  when 
the  matter  of  the  present  insanity  of  the  accused  is  properly 
brought  to  the  attention  of  the  court,  the  question  should  be 
determined  before  another  step  is  taken  in  the  trial.  State 
v:  Arnold,  12  Iowa,  479;  Nobles  v,  Georgia,  168  U.  S.  398, 
18  Sup.  Ct.  87;  CrocTcer  v.  State,  60  Wis.  553,  19  K  W. 
435 ;  People  v.  Ah  Ying,  42  Cal.  18 ;  Staie  v.  Reed,  41  La. 
Ann.  581,  7  South.  132 ;  State  v,  Peacoclc,  50  X.  J.  Law,  34, 
11  Atl.  270 ;  Taffe  v.  State,  23  Ark.  34 ;  People  v.  Fan^ell 
31  Cal.  576 ;  Youtseij  v.  U.  S,  97  Fed.  937,  38  C.  C.  A.  562 ; 
Fritlis  Case,  22  How.  St.  Tr.  311.  We  are  therefore  of  the 
opinion  that  it  was  the  duty  of  the  court  to  grant  inquisition 
and  determine  whether  plaintiff  in  error  was  in  a  fit  state  to 
be  tried. 

It  is  claimed  on  the  part  of  counsel  for  the  state  that  the 
question  of  insanity  at  time  of  trial  was,  in  effect,  tried,  be- 
cause testimony  was  admitted  concerning  the  sanity  of  plaint- 
iff in  error  up  to  time  of  trial.  This  contention  cannot  be 
sustained.  The  application  on  the  part  of  plaintiff  in  error 
for  inquisition  was  made  after  the  evidence  was  in  on  the 
special  issue  of  insanity  and  as  soon  as  counsel  for  the  pris- 
oner discovered  that  there  was  a  probability  accused  was  at 
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the  time  of  trial  insane.  Besides,  it  cannot  be  said  that  the 
issue  of  insanity  at  the  time  of  trial  was  determined  by  the 
jury,  because  the  verdict  was  confined  specifically  to  insanity 
at  the  time  of  commission  of  the  alleged  offense.  It  would 
be  an  unsafe  rule  to  adopt  that  a  finding  of  sanity  at  a  time 
long  anterior  to  trial  should  determine  the  sanity  of  the  ac- 
cused at  the  time  of  trial 

It  is  also  claimed  on  behalf  of  counsel  for  the  state. that  to 
give  the  statute  a  construction  which  would  permit  the  trial 
of  such  an  issue  at  any  stage  of  the  proceeding  would  greatly 
obstruct  and  embarrass  the  administration  of  the  criminal 
law.  Since  this  matter  could  have  been  determined  by  the 
court  without  the  intervention  of  a  jury,  and  proceedings 
on  the  main  issue  suspended  pending  such  investigation,  it 
would  not  seem  that  there  are  strong  grounds  for  such  claim. 
And,  even  though  it  should  occasion  delay  and  some  embar- 
rassment in  the  regular  and  orderly  proceedings  of  the  court, 
yet  we  do  not  think  this  is  a  sufficient  answer  when  the  rights 
and  liberties  of  a  citizen  are  at  stake.  Delay  and  embarrass- 
ment in  the  ordinary  proceedings  of  a  criminal  trial  are  not 
suflScient  ground  to  deprive  a  citizen  accused  of  crime  of  his 
constitutional  right  to  be  heard  in  his  own  defense.  And  if 
he  be  insane,  he  is  incapacitated  under  all  the  authorities  to 
be  heard  or  to  make  a  defense.  We  are  convinced,  therefore, 
that  under  this  statute  the  court  was  bound  to  determine  in 
some  manner  the  question  of  the  insanity  of  the  plaintiff  in 
error  when  a  proper  application  was  made  for  such  purpose. 
It  appears  from  the  record  that  the  insanity  was  discovered 
during  the  trial,  and  a  proper  application  made  as  soon  as 
possible,  and  not  denied  because  it  was  insufficient,  but  be- 
cause the  court  ruled  it  came  too  late. 

It  is  further  contended  on  behalf  of  the  state  that  the  court 
did  determine  that  plaintiff  in  error  was  sufficiently  sane  to 
be  tried.  We  do  not  think  this  position  tenable.  It  is  true 
the  court  made  such  an  intimation,  but  decided  the  applica- 
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tion  for  inquisition  exclusively  upon  the  ground  that  it  came 
too  late,  placing  the  refusal  solely  upon  that  ground,  and  re- 
frained from  deciding  the  question  of  insanity  at  time  of 
triaL  We  are  therefore  of  the  opinion  that  the  plaintiff  in 
error  was  entitled  to  have  the  question  of  his  insanity  at  the 
time  of  trial  determined,  and  that  the  denial  of  inquisition 
for  that  purpose  was  error. 

4.  Error  is  assigned  because  of  the  following  instruction 
to  the  jury: 

'Ton  should  not  find  the  defendant  insane  on  the  ground 
alone  that  he  had  been  in  the  habit  of  telling  exaggerated 
stories,  or  that  he  has  manifested  symptoms  of  melancholy, 
moroseness,  mental  exaltation  or  depression,  or  for  any  mere 
mental  eccentricity  or  peculiarity." 

The  question  of  insanity  was  for  the.  jury.  It  was  an  infer- 
•ence  to  be  deduced  from  the  facts  and  circumstances  dis- 
closed by  the  evidence,  and  the  facts  and  circumstances  from 
which  the  jury  must  necessarily  have  determined  whether  or 
not  the  accused  was  insane  consisted  in  a  large  degree  of 
exaggerated  stories,  symptoms  of  melancholy,  moroseness, 
mental  exaltation  or  depression,  mental  eccentricity,  or  pe- 
culiarity. In  fact,  such  characteristics  were  the  controlling 
elements  from  which  the  jury  should  determine  the  sanity 
•or  insanity  of  the  accused.  Such  characteristics  might  have 
been  so  pronounced  as  to  warrant  the  jury  in  finding  the  ac- 
cused insane.  The  court  told  the  jury  that  they  could  not 
find  the  accused  insane  because  of  the  existence  of  such  char- 
acteristics, and,  in  effect,  took  from  them  the  principal  ques- 
tion in  the  case.  Counsel  for  the  state  contends  that  this 
instruction  was  cured  because  the  court  stated  in  the  same 
•connection  that  such  acts  and  symptoms  might  be  taken  into 
consideration  in  determining  the  insanity,  but  we  do  not 
think  this  cured  the  error.  It  was  clearly  the  province  of 
the  jury  to  determine  whether  or  not  such  characteristics, 
^vhich  in  this  case  constituted  the  main  evidence  of  insanity. 
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were  sufficient  to  warrant  them  in  finding  the  accused  insane- 
Counsel  for  the  state  reviews  at  length  the  entire  charge,  for 
the  purpose  of  showing  that,  taken  as  a  whole,  it  fairly  pre- 
sented the  question  of  insanity  to  the  jury,  but  we  are  un- 
able to  see  that  the  instruction  complained  of  was  not  prej- 
udicial to  the  accused.  It  told  the  jury  plainly  and  unequiv- 
ocally that  the  principal  facts  in  evidence  tending  to  show 
the  insanity  of  the  plaintiff  in  error  were  not  sufficient  for 
that  purpose,  and  that  they  could  not  find  him  insane  upon 
such  evidence.  Counsel  also  contends  that  such  facts  were 
not  sufficient  to  warrant  the  jury  in  finding  the  accused  in- 
sane under  the  decision  of  this  court  in  Chafin  WUl  Case,  32 
Wis.  557.  An  examination  of  the  Chafin  WUl  Case  will 
show  that  the  testimony  to  prove  insanity  there  was  very  dif- 
ferent from  the  testimony  in  the  case  at  bar.  It  was  there 
held  that  belief  in  spiritual  mediums,  faith  in  the  statements 
of  professed  clairvoyants,  belief  in  witchcraft,  and  profes- 
sions of  a  sinless  life  were  not  evidence  of  insanity.  Other 
peculiarities  proved  were  in  reality  no  stronger  evidence  of 
insanity.  Without  pursuing  the  subject  further,  it  may  be 
said  that  the  facts  in  the  Chafin  Will  Case  were  very  differ- 
ent from  the  facts  in  the  case  at  bar. 

After  a  careful  examination  of  the  record  we  are  satisfied 
that  the  evidence  was  ample  to  sustain  a  verdict  of  insanity. 
We  must  hold  that  the  court  erred  in  denying  inquisition  as 
to  sanity  of  plaintiff  in  error  at  the  time  of  trial,  and  in  the 
instruction  complained  of. 

By  the  Court. — The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  a  new  trial.  The  war- 
den of  the  state  prison  at  Waupim  is  directed  to  deliver  the- 
plaintiff  in  error  to  the  sheriff  of  Chippewa  county,  to  be  held 
in  custody  until  discharged  according  to  law. 
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MuBPHY,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 


March  20— April  5,  1905. 

Criminal  law:  Arrest  and  examination:  Complaint  on  inform^ition 
and  belief:  Bribery:  Official  action  of  common  councilor:  Orand 
jury:  Evidence  of  proceedings:  Immunity  of  witness:  Testimony 
of  accomplices:  Instructions  to  jury, 

1.  The  formal  written  complaint  under  sec.  4776,  Stats.  1898  (relat- 

ing to  the  arrest  and  examination  of  offenders),  may  be  upon 
information  and  belief,  even  when  the  offense  charged  therein 
is  a  felony. 

2.  Even  though  an  ordinance  pending  before  a  city  council  attempts 

to  grant  a  privilege  which  in  law  the  council  has  no  right  to 
grant,  yet  if  it  deals  with  a  subject  over  which  the  council  has 
Jurisdiction  and  the  members  of  the  council  have  a  right  to  vote 
thereon,  the  voting  on  such  ordinance  is  action  by  such  mem- 
bers in  their  official  capacity,  and  if  one  of  them  receives  money 
from  any  person  under  an  understanding  or  agreement  that  his 
vote,  Judgment,  or  action  on  the  matter  shall  be  influenced 
thereby,  he  is  guilty  of  an  offense  under  sec.  4475,  Stats.  1898. 

3.  Testimony  of  grand  jurors  and  of  the  district  attorney  as  to 

statements  made  before  the  grand  jury,  and  the  minutes  of  the 
grand  Jury's  proceedings,  are  admissible  as  original  evidence 
upon  a  subsequent  trial  in  court,  if  not  objectionable  under  the 
ordinary  rules  of  evidence,  whenever  the  court  deems  it  neces- 
sary for  the  ascertainment  of  truth  and  in  furtherance  of  Jus- 
tice; and  especially  is  a  defendant  entitled  to  introduce  such 
evidence  for  the  puri>ose  of  sustaining  a  claim  (under  sec.  4078, 
Stats.  1898,  as  amended  by  ch.  85,  Laws  of  1901)  to  immunity 
from  the  prosecution  because  of  his  having  testified  before  the 
grand  Jury  concerning  the  matter  for  which  he  is  being  prose- 
cuted. 

4.  The  statutes   (sees.  2553-2555,  Stats.  1898)   do  not  abrogate  the 

common-law  rules  as  to  the  competency  of  the  evidence  above 
mentioned. 

5.  Refusal  to  give  requested  instructions  is  not  error  where  the 

general  charge  sufficiently  and  properly  covers  the  points  em- 
braced in  them  and  correctly  informs  the  Jury  of  the  rules  of 
law  applicable  thereto. 
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6.  Refusal  to  Instruct  the  Jury  that  they  would  not  be  warranted  In 
convicting  defendant,  because  the  evidence  relied  on  to  establish 
guilt  is  the  uncorroborated  testimony  of  accomplices  in  crime, 
is  held  In  this  case  not  to  have  been  anabuse  of  discretion,  the 
testimony  being  amply  sufficient  to  sustain  the  verdict  of  guilty. 

Ebbob  to  review  a  judgment  of  the  circuit  court  for  Mil- 
waukee county:  Wabben  D.  Tabbant,  Circuit  Judge.  Re- 
versed. 

This  prosecution,  instituted  under  sec.  4476,  Stats.  1898, 
was  commenced  on  the  4:th  day  of  September,  1903,  by  com- 
plaint made  to  and  filed  with  the  district  court  for  Milwau- 
kee county,  charging  the  plaintiff  in  error — ^who  will  be 
designated  hereafter  as  the  defendant — ^with  the  offense  of 
bribery.  The  court  issued  the  warrant  upon  this  complaint, 
and  defendant  was  apprehended  and  brought  before  the  dis- 
trict court  Before  any  preliminary  examination  of  defend- 
ant was  held,  an  objection  was  interposed  to  any  further  pro- 
ceedings in  the  case,  and  a  motion  was  made  for  defendant's 
discharge  from  arrest  upon  the  ground  that  no  proper  and 
sufficient  complaint  had  been  made  in  the  case.  The  court 
overruled  this  objection  and  motion  and  proceeded  with 
the  preliminary  examination.  At  the  conclusion  the  court 
determined  that  an  offense  had  been  committed,  and  bound 
the  defendant  over  for  trial  before  the  municipal  court  for 
Milwaukee  county. 

Thereafter  an  information  was  filed  against  defendant 
charging  him  with  the  offense  of  bribery,  for  which  he  had 
been  held  for  trial.  To  this  the  defendant  pleaded  not 
guilty,  without  prejudice,  and  with  leave  to  change  his  plea 
if  he  was  so  advised.  Under  this  privilege  defendant  was 
given  leave  to  withdraw  his  plea  and  file  a  plea  in  abatement 
of  the  action,  alleging  that  no  proper  and  legal  preliminary 
examination  had  been  held,  for  the  reason  that  the  judge  of 
the  district  court  had  no  jurisdiction  of  the  person  of  the  de- 
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fendant  or  of  the  subject  matter  of  the  allied  cause,  and 
because  no  legal  and  sufficient  complaint  had  been  filed 
therein. 

An  affidavit  of  prejudice  having  been  filed  by  defendant^ 
alleging  that  the  judge  of  the  municipal  court  was  prejudiced 
in  the  matter,  an  order  v^as  made  changing  the  venue  to  the 
circuit  court  for  Milwaukee  county. 

After  a  demurrer  had  been  interposed  to  such  plea  in 
abatement,  on  May  11,  1904,  the  circuit  court  ruled  that  the 
merits  of  the  plea  should  be  considered,  and  thereupon  over- 
ruled the  plea.  On  the  same  day  defendant  demurred  in 
writing  to  the  information  upon  the  ground  that  it  appears 
upon  its  face  that  it  stated  no  offense,  in  that  the  ordinance 
with  reference  to  which  it  is  alleged  that  defendant  had  ac- 
cepted the  bribe  pertained  to  a  transaction  not  within  the 
power  and  jurisdiction  of  the  common  council  of  the  city  of 
Milwaukee,  of  which  defendant  was  a  member.  The  court 
overruled  this  demurrer,  and  on  October  10,  1904,  the  case 
being  called  for  trial,  defendant  moved  the  court  to  dismiss 
the  information  upon  the  grounds  that  defendant  had  ap- 
peared as  a  witness  before  the  grand  jury,  which  had  been 
called  for  the  December,  1901,  term  of  the  municipal  court 
for  Milwaukee  county,  and  had  given  testimony  before  thia 
grand  jury  with  reference  to  the  matter,  transaction,  and 
thing  alleged  in  the  information,  and  was  therefore  entitled 
to  the  immunity  provided  for  under  the  provisions  of  sec. 
4078,  Stats.  1898,  as  amended  by  ch.  85,  Laws  of  1901.  The 
court  denied  this  motion  upon  the  ground  that  the  matters 
covered  by  the  motion  should  be  alleged  by  a  special  plea  in 
bar.  Thereupon  defendant  filed  such  plea  setting  out  the 
matters  of  the  motion,  and  upon  his  refusal  to  further  plead 
the  court  ordered  a  plea  of  not  guilty  to  be  entered  for  him. 

A  jury  having  been  duly  impaneled,  the  cause  proceeded 
to  trial  before  the  jury.     The  issue  raised  by  the  special  plea 
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in  bar  was  tried  first.  The  defendant,  to  sustain  his  plea 
in  bar,  introduced  evidence  tending  to  show  that  a  grand  jury 
was  called  and  attended  upon  the  municipal  court  for  the 
December,  1901,  term,  and  that  he  was  subpoenaed  to  appear 
before  them,  and  that  he  did  so  appear  on  January  9,  1902 ; 
that  the  jury  made  a  report  to  the  municipal  court;  and  tliat 
the  clerk  of  this  jury  had  taken  minutes  of  the  proceedings 
of  the  jury,  as  required  by  law,  which  minutes  had  been 
given  to  the  district  attorney  for  Milwaukee  county.  The  dis- 
trict attorney  was  thereupon  sworn  as  a  witness,  and  asked 
to  produce  such  minutes  for  the  purpose  of  introducing  them 
as  evidence  to  show  upon  what  transaction,  matter,  and  thing 
this  defendant  gave  testimony  before  the  grand  jury  when  he 
so  appeared  and  testified  before  them.  Upon  objection  by 
the  state  to  such  demand  the  court  ruled  that,  upon  the  groimd 
that  all  proceedings  before  the  grand  jury  were  privileged, 
except  in  so  far  as  the  statute  permits  them  to  be  disclosed  and 
received  in  evidence,  the  witness  could  not  be  compelled  to 
produce  the  minutes  for  the  purpose  for  which  they  were 
sought  to  be  used,  and  that  grand  jurors  and  officers  in  at- 
tendance before  them  were  incompetent  as  witnesses  except 
to  contradict  or  sustain  a  witness  called  upon  the  trial.  No 
further  testimony  was  oflfered  on  the  special  plea  in  bar,  and 
the  court  directed  the  jury  to  find  against  the  defendant  on 
the  plea  interposed  by  him. 

The  trial  upon  the  general  issue  of  not  guilty  was  then 
proceeded  with.  The  state  produced  evidence  to  sustain  the 
issue  on  its  part  Defendant  declined  to  cross-examine  \vit- 
nesses,  and  when  the  prosecution  rested  its  case  a  motion 
was  made  for  the  discharge  of  the  defendant  because  of  fatal 
variance  between  the  evidence  adduced  and  the  allegations 
of  the  information.  This  motion  was  denied.  Defendant 
offered  no  evidence  in  the  case  and  submitted  no  argument 
to  the  jury. 

Before  the  case  was  submitted  the  following  instructions, 
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which  defendant  requested  to  have  given  to  the  jury,  were 
refused  : 

"(1)  Under  the  testimony  in  this  case  the  witnesses  Oscar 
F.  Davis  and  William  I.  Davis  are  what,  in  the  law,  is  known 
as  accomplices ;  that  is,  persons  aiding  or  assisting  in  the  com- 
mission of  a  crime.  Although  an  accomplice  is  a  competent 
witness,  yet  the  jury  ought  not  to  convict  the  defendant  upon 
the  testimony  of  any  accomplice  or  accomplices  unless  such 
testimony  is  corroborated  in  some  material  part 

"(2)  You  are  instructed  that  unless  the  testimony  of  the 
witnesses  Oscar  F.  Davis  and  William  I.  Davis  is  corrobo- 
rated in  some  material  matter  tending  directly  to  connect  the 
defendant  with  the  offense  charged — that  is,  tending  to  cor- 
roborate the  testimony  of  said  witnesses  that  the  defendant 
received  tlie  sum  of  eighty  ($80)  dollars,  with  the  intent 
that  defendant's  official  conduct  should  be  influenced  there- 
by— ^you  ought  not  to  convict  the  defendant,  and  your  verdict 
should  be  not  guilty. 

"(3)  You  are  instructed  that  unless  there  is  credible  tes- 
timony in  this  case  in  addition  to,  and  in  corroboration  of, 
the  testimony  of  the  witnesses  Oscar  F.  Davis  and  William  I. 
Davis,  which,  taken  in  connection  with  their  testimony, "  is 
sufficient  to  satisfy  your  minds  beyond  a  reasonable  doubt 
as  to  some  material  fact  tending  directly  to  prove  that  the 
defendant  on  the  day  in  question  corruptly  received  the  sum 
of  eighty  ($80)  dollars  under  an  agreement  and  understand- 
ing that  his  official  conduct  should  be  influenced  thereby,  you 
should  acquit  the  defendant. 

"(4)  The  offense  charged  in  the  information  consists  of 
two  elements,  viz. :  First,  an  agreement  or  imderstanding  be- 
tween the  witnesses  Oscar  F.  Davis  and  William  I.  Davis 
and  the  defendant  that  the  defendant  was  to  receive  eighty 
($80)  dollars,  with  the  intent  and  for  the  purpose  of  cor- 
ruptly influencing  him  personally  in  his  vote,  action,  and  de- 
cision with  reference  to  the  ordinance  in  question ;  and,  sec- 
ond, that  the  eighty  dollars  was  paid  and  accepted  in  pur- 
suance of  such  agreement  and  understanding. 

"(5)  You  are  instructed  that  if  you  find  from  the  evidence 
that  eighty  ($80)  dollars  was  paid  to  the  defendant  with  the 
imderstanding  or  agreement  that  such  money  was  to  be  used 
to  influence  the  vote,  action,  and  decision  of  other  members 
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of  the  common  council,  and  not  to  influence  the  defendant  in 
his  official  action  with  reference  to  the  ordinance  in  question, 
then  you  cannot  convict  the  defendant  under  this  informa- 
tion, and  your  verdict  must  be  *Not  guilty.^ 

"(6)  You  are  also  instructed  that,  in  order  to  find  a  ver- 
dict of  guilty,  you  must  be  convinced  beyond  a  reasonable 
doubt  that  the  money  was  paid  to  the  defendant  and  accepted 
by  him  for  the  purpose  of  influencing  him  in  his  own  official 
action  with  reference  to  the  ordinance  in  question. 

"(7)  If  you  find  that  the  money  was  paid  by  the  witness 
Oscar  F.  Davis  and  received  by  the  defendant,  this  fact  in 
itself  is  not  sufficient  to  establish  a  corrupt  agreement  and 
understanding  and  a  corrupt  acceptance  of  said  money  for 
the  purpose  of  influencing  the  official  action  of  the  defend- 
ant with  reference  to  the  ordinance  in  question. 

"(8)  In  addition  to  the  instructions  already  given  as  to 
the  necessity  of  the  testimony  of  an  accomplice  or  accom- 
plices being  corroborated,  you  are  further  instructed  that  the 
testimony  of  the  witness  William  I.  Davis  cannot  and  does 
not  corroborate  the  testimony  of  the  witness  Oscar  F.  Davis ; 
neither  does  the  testimony  of  the  mtness  Oscar  F.  Davis  cor- 
roborate the  testimony  of  the  witness  William  I.  Davis.  One 
accomplice  cannot  corroborate  the  testimony  of  another  ac- 
complice.'* 

The  case  was  submitted  to  the  jury  under  instructions 
from  the  court  and  upon  the  evidence  received.  The  jury 
found  defendant  guilty  as  charged  in  the  information.  A 
motion  for  a  new  trial,  made  in  due  time,  was  denied,  and 
judgment  was  awarded  on  th^  verdict  of  the  jury,  defendant 
being  sentenced  to  imprisonment  in  the  Milwaukee  house  of 
correction  for  the  term  of  one  year.  He  prosecutes  this  writ  of 
error,  directed  to  the  circuit  court  for  Milwaukee  county, 
for  a  review  of  the  proceedings  in  the  case,  and  asks  that  the 
judgment  be  reversed  upon  the  errors  assigned  in  the  record. 

For  the  plaintiff  in  error  there  was  a  brief  by  -4.  C.  Urn- 
breit  and  John  M.  Clarke,  attorneys,  and  Hoyt,  Doe,  Urn- 
breit  &  Olwell,  of  counsel,  and  a  supplemental  brief  by  J. 
M.  Clarke,  attorney,  and  Hoyt,  Doe,  Umbreit  &  Olwell,  of 
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counsel;  and  the  cause  was  argued  orally  by  A.  G,  Umbreit 
and  J.  M.  Clarke,  They  contended,  inter  alia,  that  when 
the  charge  in  a  complaint  is  the  commission  of  felony  no 
jurisdiction  is  acquired  by  the  court  where  the  complaint 
is  verified  merely  upon  information  and  belief.  Comm.  v. 
Certain  Lottery  Tickets,  5  Gush.  369 ;  Comm,  v.  Phillips, 
16  Pick.  211,  218;  Blodgett  v.  Race,  18  Hun,  132;  People 
ex  rel.  Kingsley  v.  Plait,  22  Hun,  300 ;  In  re  Blum,  30  N.  Y. 
Supp.  396 ;  Blythe  v.  Tompkins,  2  Abb.  Pr.  468 ;  Brown  v. 
Kelley,  20  Mich.  27;  People  ex  rel,  Hackett  v.  Judge,  36 
Mich.  334;  In  re  Way,  41  Mich.  299;  People  v.  Heffron, 
63  Mich.  527;  People  v.  Schottey,  66  Mich.  708;  Gumow 
V,  Kessler,  110  Mich.  10.  The  common  council  of  a  city 
has  .no  power,  right,  or  jurisdiction  to  grant  to  private  in- 
dividuals the  right  to  use  a  highway,  or  any  part  thereof,  for 
private  purposes.  St,  Vincent's  F.  0.  Asylwm  v.  Troy,  76 
X.  Y.  108 ;  Callanwn  v.  Oilman,  107  N.  Y.  360 ;  People  ex 
rel  Wooster  v.  Maker,  141  N.  Y.  330 ;  Adams  v.  Ohio  Falls 
C.  Go.  131  Ind.  375 ;  Glasgow  v.  St.  Lovis,  87  Mo.  678 ;: 
State  ex  rel.  St.  Louis  U.  S.  Go.  v.  Murphy,  134  Mo.  548 ;: 
Eeimer's  Appeal,  100  Pa.  St.  182 ;  Smith  v.  McDowell,  148. 
111.  51 ;  Field  v.  Barling,  149  HI.  556 ;  Hibbard,  S.  <£  B.  Co.. 
V.  Chicago,  173  HI.  91 ;  Mikesell  v.  Durkee,  34  Kan.  509 ;: 
Heath  v.  Des  Moines  &  St.  L.  R.  Go.  61  Iowa,  11 ;  Oustafson 
V.  Hamm,  56  Minn.  334,  22  L.  R.  A.  565 ;  Glaessner  v.  An-- 
heuser-Busch  B.  Asso.  100  Mo.  508 ;  Tilly  v.  Mitchell  <&  L. 
Go.  121  Wis.  1,  98  N.  W.  969.  The  council  having  no 
power,  right,  or  jurisdiction  to  pass  the  ordinance  in  ques- 
tion, defendant,  as  a  member  of  the  council,  could  not  be 
guilty  of  accepting  a  bribe  to  influence  his  officikl  action  with 
reference  to  such  void  ordinance.  State  v.  Builer,  178  Jfo, 
272,  77  S.  W.  574;  In  re  Yee  Gee,  83  Fed.  145;  U.  8.  v. 
Gibson,  47  Fed.  833 ;  U.  8.  v.  Boyer,  85  Fed.  425 ;  James  t% 
Bowmaai,  190  U.  S.  127;  Collins  v.  State,  25  Tex.  Supp.  202, 
204;  Moore  v.  State,  44  Tex.  Grim.  159,  69  S.  W.  521;  Gun- 
Vol.  124  —  41 
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7iin^  V.  People,  189  111.  165 ;  Comm.  v.  Reese  (Ky.)  29  S. 
W.  352;  Kirby  v.  State,  67  N.  J.  Law,  320,  31  Atl.  213; 
Old  V.  Comm.  18  Grat  915 ;  Newman  v.  State,  97  Ga.  367, 
23  S.  E.  831 ;  People  ex  ret  Pwrley  v.  Judge,  2  Cal.  564. 
Proceedings  before  a  grand  jury  can  be  disclosed  upon  a  trial 
before  a  jury  when  such  disclosure  is  in  furtherance  of 
justice,  for  the  ascertainment  of  truth,  and  the  protection 
of  the  rights  of  the  accused.  Under  such  circumstances 
grand  jurors  and  prosecuting  attorneys  are  competent  wit- 
nesses and  the  minutes  of  the  proceedings  competent  evidence. 
Hinshaw  v.  State,  147  Ind.  334 ;  Hunter  v.  Randall,  69  Me. 
183 ;  State  v.  Benner,  64  JVIe.  267 ;  Sands  v.  Robisan,  12  Sm. 
&  M.  (Miss.)  704;  Staie  v.  Broughton,  7  Ired.  Law,  96; 
State  V.  Moran,  16  Oreg.  262;  Jones  v,  Turpin,  6  Heisk. 
181;  People  v.  Naughton,  38  How.  Pr.  430;  State  v.  Oard- 
ner,  88  Minn.  130, 141,  92  N.  W.  529,  534;  Comm.  v.  Mead, 
12  Gray,  167;  Comm.  v.  Green,  126  Pa.  St.  531;  Comm.  v. 
McComb,  157  Pa.  St.  611;  Jenkins  v.  State,  35  Pla.  737; 
Izer  V.  State,  77  Md.  110 ;  People  v.  NoHhey,  77  Cal.  618 ; 
U.  S.  V.  Farrington,  5  Fed.  343;  Comm.  v.  Hill,  11  Cush. 
137 ;  N.  W.  F.  Ins.  Co.  v.  Healey,  151  Mass.  538 ;  State  v. 
WUl,  97  Iowa,  58;  1  Bishop,  Crim.  Proc  (1st  ed.)  §  730; 
4  Wigmore,  Evidence,  §§  2360-2363;  3  Eice,  Grim.  Ev. 
%  255,  p.  410,  and  cases  cited;  Wharton,  Crim.  Ev.  (8th  ed.) 
§§  510,  512.  A  bribe  giver  is  an  accomplice  of  a  bribe  taker 
and  the  jury  ought  to  be  so  instructed  and  at  least  cautioned 
as  to  the  danger  of  convicting  an  alleged  bribe  taker  upon 
the  uncorroborated  testimony  of  a  bribe  giver.  3  Eice, 
Crim.  Ev.  §  319;  U.  S.  v.  Ybanez,  53  Fed.  536,  540;  State 
V.  Smalls,  11  S.  C.  262 ;  People  v.  Northey,  77  Cal.  618 ; 
State  V.  Carr,  28  Oreg.  389;  People  v.  Bisseri,  71  App. 
Div.  118;  fif.  C.  affirmed,  172  N.  Y.  643;  People  v.  Winant, 
24  Misc.  (N.  Y.)  361,  363;  State  v.  Rufjin,  36  Tex.  Crim. 
565,  38  S.  W.  169;  People  v.  Fielding,  36  App.  Div.  401; 
Morawietz  v.  State  (Tex.)   80  S.  W.  997;  Comm.  v.  Bos- 
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worth,  22  Pick.  397 ;  Comm.  v.  Brooks,  9  Gray,  299 ;  Comm. 
V.  Price,  10  Gray,  472;  Comm.  v.  Scott,  123  Mass.  222; 
Comm.  V.  Holmes,  127  Mass.  424. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
tomey  General  and  Walter  D.  Corrigan,  first  assistant  attor- 
ney general,  and  F.  E.  McGovem,  of  counsel,  and  oral  argu- 
ment by  Mr.  Corrigan.     They  argued,  among  other  things, 
that  if  an  application  for  a  special  privilege  is  pending  be- 
fore a  common  council  and  within  its  jurisdiction  to  consider, 
even  though  the  utmost  that  the  common  council  can  lawfully 
do  would  be  to  deny  the  application,  a  member  of  the  com- 
mon council  who  accepts  money  to  influence  his  action  on  the 
question  is  within  the  briber^.'  statute  and  may  be  convicted  of 
that  offense.     State  v.  Ellis,  33  K  J.  Law,  102,  97  Am.  Dec. 
707;  People  v.  McGardy  (Mich.)  99  N.  W.  147;  Glover  v. 
State,  109  Ind.  391,  10  N.  E.  282;  State  v.  McDonald,  106 
Ind.  233;  Shircliff  v.  State,  96  Ind.  369;  State  v.  Potts,  78 
Iowa,  656;  State  v.  Gardner,  54  Ohio  St.  24,  42  X.  E.  999, 
31  L.  E.  A.  660;  Std;e  v.  Butler,  178  Mo.  272,  77  S.  W. 
560;  4  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  908,  and  cases 
cited;  People  v.  Salshury,  134  Mich.  537,  96  JST.  W.  936. 
Where  a  statute  expressly  states  in  what  cases  a  grand  juror 
may  disclose  evidence  which  he  has  heard,  he  can  do  so  in  no 
other.  People  v.  Lauder,  82  Mich.  109 ;  People  v.  Thompson, 
122  Mich.  411;  Underbill,  Grim.  Ev.  §  182;  People  v.  Tin- 
der, 19  Cal.  530,  81  Am.  Dec.  77;  Tindle  v.  Nichols,  20  Mo. 
326;  Gutgesell  v.  State  (Tex.)  43  S.  W.  1016;  Comm.  v. 
Scow  den,  92  Ky.  120 ;  State  v.  II  ay  den,  45  Iowa,  11 ;  State 
V.  Gibhs,  39  Iowa,  318;  State  v.  Ostrander,  18  Iowa,  435; 
People  V.  Hulbut,  4  Denio,  133 ;  State  v.  McPherson,  114 
Iowa,  492,  87  N.  W.  421 ;  9  Am.  &  Eng.  Ency,  of  Law  (1st 
ed.)  17,  18.     To  the  contrsLTj:  Jenkins  v.  State,  35  Fla.  737 ; 
Ilinshaw  v.  State,  147  Ind.  334;  Thrawley  v.  State,  153  Ind. 
375;  1  Greenl.  Ev.  (16th  ed.)  §  252,     See  Crocker  v.  State, 
Meigs  (Tenn.)  127 ;  Beam  v.  Link,  27  Mo.  261 ;  State  v.  Fas- 


644  SUPREME  COURT  OF  WISCONSIN.       [Apr. 

Murphy  v.  State,  124  Wis.  635. 

set,  16  Conn.  457;  U.  8.  v.  Cobb<m,  127  Fed.  713;  State  v. 
Logan,  1  Nev.  609,  and  cases  cited;  State  v.  Lewis,  38  La. 
Ann.  680 ;  McLellan  v.  Richardson,  13  Me.  82 ;  ChUchell  v. 
People,  146  111.  175;  State  v.  Hamlin,  47  Conn.  114,  and 
cases  cited;  Hall  v.  State,  134  Ala.  90,  32  So.  750;  Peoph 
V.  Diamond,  76  K  Y.  Siipp.  57 ;  Pritchett  v.  Frisby,  112  Ky. 
629,  66  S.  W.  503;  Himes  v.  State  (Tex.)  39  S.  W.  935; 
Loveland  v.  Cooley,  59  Minn.  259 ;  State  v.  Brewster,  70  Vt.. 
341.  A  bribe  giver  is  not  an  accomplice  of  a  bribe  taker. 
State  V.  Durnam,  73  Minn.  150,  75  N.  W.  1127;  Comm,  v. 
Wood,  11  Gray,  85 ;  Beg.  v,  Boyes,  1  Best  &  S.  311 ;  State 
ex  rel.  Thurston  v.  Sargent,  71  Minn.  28,  73  N.  W.  626; 
Wharton,  Crim.  Ev.  (9th  ed.)  §  440;  State  v.  Roberts,  15 
Oreg.  187;  1  Bishop,  New  Crim.  Proc.  §  1159;  State  v. 
Renswick,  85  Minn.  19,  88  N.  W.  22.  That  the  instruc- 
tions as  to  testimony  of  accomplices  were  properly  refused  ^ 
see  Bla^k  v.  State,  59  Wis.  471 ;  Porath  v.  State,  90  Wis. 
527. 

SiEBECKER,  J.  The  plea  in  abatement,  alleging  that  the 
court  had  no  jurisdiction  of  the  person  or  of  the  subject 
matter  of  the  transaction,  is  based  upon  the  ground  that  na 
sufficient  and  valid  complaint  had  been  filed  before  the  de- 
fendant was  arrested  and  the  preliminary  examination  was 
held.  The  complaint  states  facts  which,  in  eflFect,  set  forth 
the  necessary  elements  constituting  the  alleged  offense.  The 
complainant  in  form  deposes  and  states  that  he,  "being  first 
duly  sworn,  on  oath  complains  to  the  district  court  of  the 
coimty  of  Milwaukee,  and  states  that  he  has  good  reason  ta 
believe  and  does  believe"  that  the  defendant,  while  acting  in 
his  official  capacity  as  an  alderman  of  the  city  of  Milwaukee, 
did  corruptly  receive  money  to  influence  him  in  his  official 
action,  vote,  and  judgment  in  respect  to  matters  then  pend- 
ing wherein  he  was  by  law  required  to  act.  The  contention 
is  that  a  complaint  upon  information  and  belief  does  not 
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meet  the  requirement  of  sec.  4Y76,  Stats.  1898,  which  pro- 
vides that:  "Upon  complaint  being  made  to  any  magistrate 
that  a  criminal  ofFense  has  been  committed,  he  shall  examine, 
on  oath,  the  complainant  and  any  witnesses  produced  by 
him,  and  shall  reduce  the  complaint  to  writing  and  shall 
cause  the  same  to  be  subscribed  by  the  complainant;  and  if 
it  shall  appear  that  any  such  ofFense  has  been  committed  the 
magistrate  shall  issue  a  warrant  reciting  the  substance  of  the 
accusation,"  for  the  apprehension  of  the  accused,  and  there- 
upon require  an  officer  to  execute  it.  This  section  and  sec. 
4740,  Stats.  1898,  contain  the  provisions  for  making  com- 
plaints and  the  issuance  of  warrants  for  the  apprehension  of 
offenders.  These  two  sections,  in  so  far  as  they  bear  on  the 
inquiry  before  us,  are  alike,  and  any  construction  which  has 
been  given  by  this  court  to  the  terms  of  either  of  these  stat- 
utes will  be  pertinent  and  material  in  passing  on  the  question 
raised  by  the  plea  in  abatement. 

In  StaJte  ex  rel.  Long  v.  Keyes,  75  Wis.  288,  44  K  W.  13, 
it  is  declared  that  sec.  4776,  adopted  as  early  as  1839,  was 
taken  from  the  statutes  of  New  York  .as  it  had  there  stood  for 
some  time.  The  claim  that  a  good  and  sufficient  complaint 
under  this  statute  must  state  in  positive  and  direct  terms  that 
the  offense  charged  has  been  committed  was  fully  considered 
and  determined  in  the  case  of  State  v.  Davie,  62  Wis.  305, 
22  N.  W.  411.  True,  that  was  a  complaint  charging  a  simple 
misdemeanor,  upon  which  the  accused  was  tried,  convicted, 
and  sentenced;  but,  as  above  indicated,  the  requirements  of 
the  statute  now  before  us  and  the  one  before  the  court  in  that 
case  are  alike  in  providing  what  proceedings  shall  be  had  in 
making  complaint  for  the  apprehension  of  offenders.  In  that 
case,  as  in  this,  the  constitutional  provisions  which  prohibit 
persons  from  being  held  to  answer  for  criminal  offenses  with- 
out due  process  of  law  were  appealed  to.  Upon  a  full  con- 
sideration of  this  question,  then  presented,  and  in  view  of 
the  adjudications  in  other  jurisdictions  seemingly  in  conflict 
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on  the  subject,  it  was  determined  that  tinder  our  statutes  a 
formal  complaint  which  states  th^t  the  complainant  was  "in- 
formed and  has  good  reason  to  believe  and  does  verily  be- 
lieve" that  the  ofFense  described  had  been  committed  (naming 
the  offender)  meets  the  particularity  and  certainty  required 
in  charging  the  offense  by  the  terms  of  this  statute.  It  is 
pointed  out  that  the  statute  requires  that  an  oral  complaint 
be  first  made  to  the  magistrate,  and  he  thereupon  is  required 
to  put  the  person  complaining  and  the  other  witnesses  pro- 
duced by  him  under  oath;  and  the  complaint  shall  then  be 
reduced  to  writing,  but  need  not  have  a  written  verification 
on  oath  appended  to  it,  but  it  must  be  based  on  the  sworn 
oral  statements  of  the  complainant  and  witnesses,  if  any  are 
produced,  made  to  the  magistrate  on  examination  by  him. 
If,  after  such  proceeding,  the  magistrate  is  satisfied  that  an 
offense  has  been  committed  and  that  the  i)erson  accused  is  the 
probable  offender,  he  is  authorized  to  issue  a  warrant  reciting 
the  substance  of  the  complaint  and  directing  his  apprehen- 
sion. Under  the  proceeding  thus  provided  it  was  held  that 
the  statute  did  not  contemplate  that  the  formal  written  com- 
plaint could  be  made  in  positive  terms  only,  but  that  a  formal 
complaint  on  information  and  belief  is  sufficient.  It  is  sup- 
posed that  the  facts  disclosed  to  the  magistrate  upon  his  ex- 
amination on  oath  of  the  complainant  and  the  witnesses,  if 
any,  satisfies  him  that  an  offense  has  been  committed  and  that 
a  warrant  should  issue  for  the  apprehension  of  the  person 
charged.  This  practice  was  upheld  in  the  case  of  State  v, 
Uohhs,  39  ^le.  212,  which  was  expressly  approved  in  the 
Davie  Case.  This  construction  of  the  statute  fulfils  the  con- 
stitutional requirements  of  due  process  of  law,  in  that  the 
proceeding  results  in  an  adjudication  by  the  magistrate  that 
good  grounds  are  shoAvn  for  the  apprehension  of  the  accused. 
State  V.  Bielby,  21  Wis.  204.      " 

Counsel  concede  that  the  practice  of  trying  persons  upon 
complaint  on  information  and  belief  in  misdemeanor  cases  is 
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sanctioned  and  approved,  but  assert  that  such  practice  is  un- 
authorized in  the  case  of  felonies.  The  grounds  for  such  a  dis- 
tinction are  not  apparent  because  of  any  difference  in  effect 
on  the  legal  rights  of  persons  involved  in  the  two  proceed- 
ings, for  each  subjects  the  party  to  an  accusation,  arrest,  and 
inquisition  as  to  whether  or  not  he  is  guilty  as  charged.  If 
any  difference  in  strictness  of  procedure  should  be  indulged, 
then  less  particularity  and  certainty  should  be  required  in 
proceedings  for  tha  arrest  for  a  preliminary  examination 
before  an  inferior  tribunal  to  determine  whether  a  party 
should  be  held  for  trial  than  in  cases  where  persons  are  ar- 
rested and  tried  upon  complaint  which  may  result  in  con- 
viction and  sentence.  Comm.  v.  Phillips,  16  Pick.  211.  For 
other  cases  on  the  subject,  see  State  v.  Dale,  3  Wis.  795; 
State  V.  Bielhy,  supra;  State  ex  rel.  De  Puy  v.  Eva/as,  88 
Wis.  255,  60  N.  W.  433. 

This  construction  of  the  statute,  we  believe,  has  been  fol- 
lowed since  its  adoption,  and  has  the  sanction  of  long  years 
of  acquiescence  in  the  trial  courts,  and  has  not  been  ques- 
tioned in  this  court  except  in  the  instances  above  mentioned. 
We  must  hold  that  the  complaint  is  sufficient  under  sec. 
4475,  and  that  the  plea  in  abatement  was  properly  overruled. 

2.  The  information  charges  that  the  defendant,  pursuant 
to  an  imderstanding  and  agreement  with  one  Oscar  F.  Davis, 
corruptly  received  money  to  influence  him  in  the  casting  of 
his  vote  as  a  member  of  the  common  council  of  the  city  of 
Milwaukee  for  the  passage  of  an  ordinance  pending  before 
the  common  council,  whereby  it  was  sought  to  grant  to  the 
Davis  Bros.  Manufacturing  Company  the  right  to  lay  a  rail- 
road track  along  and  across  a  public  street  of  the  city.  The  * 
charge  is  alleged  with  sufficient  particularity  to  meet  the  re- 
quirements of  sec.  4475,  Stats.  189S.  The  defendant  de- 
murred to  the  information  upon  the  ground  that  it  appeared 
upon  the  face  thereof  that  the  ordinance  described  therein 
could  not,  by  law,  be  then  pending,  nor  be  brought  before 
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the  commoii  council  for  action  or  for  a  vote,  because  the  ordi- 
nance was  void,  in  that  it  was  thereby  attempted  to  grant  to 
the  Davis  Bros.  Manufacturing  Company  a  right  and  priv- 
ilege which  the  common  council  had  no  power  or  authority  to 
grant,  and  in  that  any  action  thereon  by  the  common  council 
would  be  wholly  void  and  of  no  effect.  It  is  contended  that 
the  privilege  or  license  which  the  common  council*  attempted 
to  grant  by  this  ordinance  is  void,  because  it  attempts  to 
grant  the  manufacturing  company  the  u^e  of  a  public  street 
for  private  purposes.  It  may  be  assumed  that  the  privilege 
attempted  to  be  given  by  this  ordinance  was  a  private  one, 
and  that  the  use  of  the  street  authorized  by  the  ordinance 
was  one  which  the  common  council  had  no  right  to  grant  to 
individuals.  The  question  then  arises.  Do  the  facts  allied 
in  the  information  constitute  an  offense  under  sec.  4475, 
Stats.  1898  ?     This  section  provides  that : 

"Any  person  who  shall  corruptly  give,  offer  or  promise  to 
any  .  .  .  legislative  .  .  .  officer  of  .  .  •  [a]  city  .  .  .  any 
gift  or  gratuity,  or  any  money,  goods,  thing  in  action,  per- 
sonal or  real  property,  or  anything  of  value,  .  .  .  with  in- 
tent to  influence  his  vote,  opinion,  judgment  or  action  upon 
any  question^  matter,  cause  or  proceeding  which  may  then  be 
pending,  or  which  may  by  law  come  or  be  brought  before  him 
in  his  ofjficial  capacity,  and  any  such  officer  who  shall  cor- 
ruptly accept  or  receive  any  such  gift,  [etc]  under  any  agree- 
ment or  imderstanding  that  his  vote,  opinion,  judgment  or 
action  should  be  thereby  so  influenced  shall  be  punished"  as 
prescribed. 

The  language  of  the  statute  makes  it  plain  that  the  acts 
charged  as  criminal  must  arise  out  of  a  transaction  which 
pertains  to  a  question,  matter,  cause,  or  proceeding  which  is 
pending,  or  which  may  by  law  come  or  be  brought,  before 
such  officer  in  his  official  capacity.  It  is  claimed  that  since 
the  ordinance  attempted  to  bestow  on  the  members  of  the 
company  a  privilege  which  in  law  it  had  no  right  to  grant, 
it  must  be  held  that  the  act  of  voting  on  the  passage  or  re- 
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jection  of  the  ordinance  was  wholly  beyond  and  outside  of 
the  official  power  and  duty  of  the  defendant  as  a  member  of 
the  common  council,  and  therefore  bribery  cannot  be  predi- 
cated on  his  action  in  relation  thereto.  It  is  without  dispute 
that  the  common  council  is  given  the  right  to  control,  regu- 
late, and  repair  the  streets  of  the  city,  to  regulate  the  man- 
ner of  using  the  streets  and  pavements,  and  to  protect  them 
from  injury.  This  power  not  only  authorizes  the  council  to 
regulate  the  public  use  of  the  streets,  but  imposes  upon  it  the 
duty  of  preventing  unlawful  uses  of  them,  and  to  do  this  the 
members  of  the  common  council  are  empowered  to  prescribe 
by  ordinance  what  are  deemed  proper  and  what  are  improper 
uses  of  the  streets.  Whenever  they  pass  their  opinion  or 
judgment  or  when  they  take  action  upon  such  questions  they 
are  in  the  exercise  of  powers  and  duties  pertaining  to  their 
official  capacity.  Whether  the  act  of  v/'ting  on  this  ordinance 
by  a  member  of  the  common  coimcil  was  an  act  relating  to  his 
official  capacity  cannot  be  tested  by  the  validity  or  invalidity 
of  the  privilege  sought  to  be  granted,  but  depends  upon  the 
question  of  whether  or  not  the  ordinance  was  one  which  dealt 
with  a  subject  over  which  the  common  council  had  jurisdic- 
tion, and  upon  which  the  members  of  the  common  council 
had  a  right  to  vote.  The  subject  of  the  ordinance  clearly 
related  to  the  proper  regulation  of  the  street  in  question.  It 
was  an  application  to  the  council  for  a  certain  use  of  a  street, 
concerning  which  the  common  coimcil  had  power  to  act,  and 
the  members  were  called  upon  to  ascertain  and  determine 
whether  or  not  the  use  which  was  sought  to  be  sanctioned 
and  authorized  by  this  ordinance  was  a  proper  one,  and  in 
passing  on  this  question  it  was  the  right  and  duty  of  the 
members  of  the  common  council  to  vote  when  the  ordinance 
came  before  them  for  passage  and  adoption.  If  the  ordinance 
attempted  to  grant  an  unlawful  use,  then  it  was  the  duty  of 
the  members  of  the  common  council  to  vote  against  its  adop- 
tion.    In  view  of  the  right  they  had  and  the  duty  imposed 
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upon  them,  the  question  is  not  whether  or  not  the  ordinance 
granted  a  valid  privilege,  but  whether  the  members  of  the 
common  council  had  the  right  to  vote  on  the  question  of  its 
passage  and  adoption.  In  view  of  the  powers  and  duties 
imposed  upon  them  by  the  city  charter,  it  is  clear  that  under 
the  powers  given  them  to  control  and  regulate  the  manner  of 
using  the  public  streets  they  had  the  right  to  deal  with  the 
subject  matter  of  the  ordinance.  The  power,  therefore,  em- 
braces the  right  and  imposes  the  duty  on  members  of  the  com- 
mon council  of  refusing  to  sanction  an  improper  and  illegal 
use  of  such  streets  under  cover  of  authority  from  them.  The 
voting  on  such  an  ordinance  is  action  by  members  of  the  com- 
mon council  within  their  official  capacity,  and  if  a  member 
receives  money  from  any  person  under  an  understanding  or 
agreement  that  his  vote,  judgment,  or  action  should  be  in- 
fluenced thereby,  then  he  offends  against  the  terms  of  the 
statute. 

We  are  cited  to  the  cases  of  James  v.  Bowman,  190  U.  S. 
127,  23  Sup.  Ct  678 ;  f7.  8.  v.  Boyer,  85  Fed.  425 ;  Collins 
V.  State,  25  Tex.  Supp.  202 ;  and  State  v.  Butler,  178  Mo. 
272,  77  S.  W.  5G0,  among  others,  as  sustaining  the  position 
that  bribery  cannot  be  predicated  upon  the  action  of  the  de- 
fendant in  voting  on  the  ordinance  in  question  because  the 
privilege  sought  to  be  bestowed  is  invalid.  An  examination 
of  these  decisions  shows  that  they  do  not  support  the  conten- 
tion, but  that,  in  so  far  as  they  deal  with  the  subject  in  hand, 
they  support  the  conclusion  above  stated.  In  those  instances 
wherein  it  was  ruled  that  no  offense  had  been  shown,  it  was 
upon  the  ground  that  the  act  charged  as  corrupt  official  con- 
duct pertained  to  some  matter  over  which  the  law  neither  ex- 
pressly nor  by  implication  granted  the  officers  involved  any 
authority.  Such  cases  differ  from  the  instant  case,  which 
presents  one  wherein  the  accused  is  charged  with  having  re- 
ceived money  corruptly  to  influence  him  in  his  vote  and  action 
upon  a  matter  and  proceeding  over  which  the  common  council 
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had  been  given  jurisdiction  and  power,  under  which  a  matter 
was  legally  pending  before  him  in  his  official  capacity. 
These  circimistances  furnish  a  proper  basis  on  which  to 
found  the  charge  of  bribery.  This  conclusion  is  sustained 
by  numerous  cases,  of  which  we  cite  the  following:  State  v. 
Ellis,  33  N.  J,  Law,  102 ;  People  v.  McGaary  (Mich.)  99  N. 
W.  147 ;  Glover  v.  State,  109  Ind.  391, 10  N.  E.  282 ;  People 
V.  Salsbury,  134  Mich.  537,  96  N.  W.  936;  and  State  v. 
Potts,  78  Iowa,  666,  43  N.  W.  534. 

3.  Error  is  assigned  upon  the  ruling  of  the  trial  court  to 
the  effect  that  the  proceedings  before  a  grand  jury  are  privi- 
leged from  being  adduced  before  it  as  evidence  by  the  defend- 
ant for  the  purpose  of  showing  his  immunity  under  sec. 
4078,  Stats.  1898,  as  amended  by  ch.  85,  Laws  of  1901.  The 
amended  section  provides  that  no  witness  or  party  in  the 
actions,  proceedings,  or  examinations  therein  specified 

"shall  be  excused  from  testifying  on  the  ground  that  his  tes- 
timony may  expose  him  to  prosecution  for  any  crime,  mis- 
demeanor or  forfeiture.  But  no  person  shall  be  prosecuted 
or  be  subjected  to  any  penalty  or  forfeiture  for  or  on  ac- 
count of  any  transaction,  matter  or  thing  concerning  which 
he  may  testify,  or  produce  evidence,  documentary  or  other- 
wise, in  such  action,  proceeding  or  examination,  except  a 
prosecution  for  perjury  committed  in  giving  such  testimony." 

It  is  not  questioned  but  that  this  statute  gives  the  defend- 
ant an  important  right,  in  that  he  may  assert  a  statutory  ex- 
emption from  punishment  by  way  of  defense  in  a  criminal 
prosecution.  An  act  of  Congress  of  like  import  was  held 
valid  legislation,  and  it  was  decided  that  under  its  terms  wit- 
nesses and  parties  could  be  compelled  to  give  testimony  of  a 
self-incriminating  character,  if  the  provisions  of  the  statute 
afforded  immunity  from  prosecution  for  the  offense  to  which 
the  testimony  related.  Brown  v.  Walker,  161  17.  S.  591, 
16  Sup.  Ct.  644.  The  defendant  interposed  a  plea  in  bar 
claiming  immunity  from  punishment  for  the  offense  charged 
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in  the  information  npon  the  ground  that  h#  appeared  before 
the  grand  jury  of  Milwaukee  county  while  it  was  in  session 
in  the  month  of  January,  1902,  and  gave  testimony  as  to  the 
transaction,  matter,  and  things  alleged  in  the  information. 
Upon  the  trial  of  the  special  issue  raised  by  this  plea  he  at- 
tempted to  compel  the  production  of  the  minutes  of  the  pro- 
ceedings of  the  grand  jury  for  the  purpose  of  offering  them 
as  original  evidence  to  sustain  the  allegations  of  his  plea  in 
bar,  but  the  court  ruled  these  minutes  as  well  as  the  testimony 
of  members  of  the  grand  jury  and  the  district  attorney  to  be 
privileged  under  the  rule  of  secrecy  applied  to  proceedings 
before  a  grand  jury.  The  purpose  of  such  secrecy  is  em- 
bodied in  the  terms  of  their  oath  of  oflSce^  and  was  designed 
to  further  an  efficient  and  effective  administration  of  the 
-criminal  law.  The  authorities  as  to  whether  testimony  of  the 
proceedings  before  a  grand  jury  is  competent  as  original  evi- 
dence upon  a  trial  in  court  are  not  uniform.  They  unite  in 
declaring  that  it  can  at  no  time  be  shown  how  the  individual 
jurors  voted,  or  what  was  said  by  them  during  their  delibera- 
tions, for  the  reason  that  a  disclosure  thereof  could  not  serve 
any  purpose  of  justice.  In  Comm.  v.  Mead,  12  Gray,  167, 
the  court,  speaking  on  this  subject,  through  Justice  Bigelow 
•declares : 

"The  reasons  on  which  the  sanction  of  secrecy  which  the 
common  law  gives  to  proceedings  before  grand  juries  is 
founded  are  said  in  the  books  to  be  three-fold :  One  is  that  the 
utmost  freedom  of  disclosure  of  alleged  crimes  and  offenses 
by  prosecutors  may  be  secured.  A  second  is  that  perjury  and 
subornation  of  perjury  may  be  prevented  by  withholding  the 
knowledge' of  facta  testified  to  before  the  grand  jury,  which, 
if  known,  it  would  be  for  the  interest  of  the  accused  or  their 
confederates  to  attempt  to  disprove  by  procuring  false  testi- 
mony. The  third  is  to  conceal  the  fact  that  an  indictment  is 
found  against  a  party  in  order  to  avoid  the  danger  that  he 
may  escape  and  elude  arrest  upon  it  before  the  presentment 
is  made." 
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All  of  the  reasons  practically  disappear  after  the  arrest  of 
the  accused,  when  he  is  put  upon  his  trial  in  court.  The  only, 
one  of  these  grounds  which  could  possibly,  in  a  measure,  sub- 
sist is  the  danger  of  subornation,  and  this  is  quite  effectually 
disregarded  in  modem  criminal  law,  which  approves  the 
right  and  the  procedure  by  which  the  accused,  in  fairness,  is 
informed  before  trial  of  the  witnesses  the  state  relies  upon 
to  establish  the  case.  An  examination  of  the  adjudications 
leads  us  to  the  conclusion  that  evidence  by  grand  jurors  of 
the  statements  made  before  them  by  witnesses  and  parties  is 
competent  upon  trials  in  courts,  and  that  the  weight  of 
authority  sustains  the  practice  whenever  the  trial  court  deems 
it  necessary  for  the  ascertainment  of  truth  and  in  furtherance 
of  justice.  Of  the  leading  authorities  on  this  subject  we 
cite  the  following:  StcUe  v.  Benner,  64  Me.  267 ;  Izer  v.  State,. 
77  Md.  110,  26  Atl.  282 ;  Comm.  v.  Mead,  12  Gray,  167 ; 
Comm.  V.  Hill,  11  Cush.  137;  People  v.  Navz/hton,  38  How. 
Pr.  430;  4  Wigmore,  Evidence,  §§  2360-2363;  3  Eice,  Evi- 
dence, 412. 

It  is  urged  that  the  rule  of  the  common  law  as  to  the  com- 
petency of  this  class  of  evidence  cannot  control,  because  the 
subject  is  regulated  by  statute,  which  excludes  it  except  as 
therein  made  competent.  The  statutory  provisions  on  the 
subject  are  embodied  in  sees.  2553-2555.  An  examination  of 
these  sections  shows  that,  when  the  court  so  orders,  grand 
jurors  and  officers  attending  on  them  are  forbidden  to  make 
disclosure  of  the  fact  that  an  indictment  for  felony  has  been 
found  until  the  arrest  of  the  offender ;  that  the  jurors  are  not 
allowed  to  state  or  testify  in  what  manner  they  may  have 
voted,  or  what  opinion  was  expressed  by  any  of  them,  on  any 
question  before  them ;  and  that  the  members  of  the  jury  may 
l>e  required  to  testify  as  to  whether  the  testimony  of  a  witness 
examined  before  them  is  consistent  with  or  differs  from  his 
evidence  before  a  court;  and  in  prosecutions  for  perjury  of 
the  person  who  appeared  and  testified  before  them  they  may 
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be  required  to  disclose  the  testimony  given  before  them.  It 
will  be  observed  that  the' statutes  are  declaratory  in  part  of 
the  rules  which  had  been  established  by  the  courts  as  to  the 
competency  of  such  evidence  in  the  administration  of  the 
criminal  law,  but  they  in  no  way  indicate  that  it  was  thereby 
intended  to  interfere  with  the  established  practice,  which 
was  to  the  effect  that  it  is  proper  to  examine  a  grand  juror 
upon  a  trial  in  court  as  to  what  a  witness  testified  to  before 
the  grand  jury,  when  not  objectionable  under  the  ordinary 
rules  of  evidence,  and  when  the  ends  of  justice  require  it. 
The  supreme  court  of  the  state  of  Florida,  in  construing  their 
statute  on  this  subject,  which  is  the  same  in  terms  and  phrase- 
ology as  the  sections  above  mentioned,  held  that  they  in  no 
way  abrogated  the  common-law  rules  which  prevailed  when 
the  statute  was  adopted.  See  Jenkins  v.  State,  35  Fla.  737, 
18  South.  182,  and  cases  cited;  Hinshaw  v.  State,  147  Ind. 
T534,  47  N.  E.  157.  Upon  these  grounds  we  must  hold  that 
the  court  erred  in  holding  that  the  evidence  of  grand  jurors, 
the  district  attorney,  and  the  minutes  of  the  grand  jury's  pro- 
ceedings could  not  be  received  as  original  testimony,  when  it  is 
material  to  the  issues  involved  upon  this  trial. 

But  an  additional  and  very  strong  and  cogent  reason  for 
holding  this  evidence  material  and  competent  is  foimd  in  ap- 
plying the  provisions  of  ch.  85,  Laws  of  1901,  quoted  above. 
As  stated,  this  statute  takes  from  the  defendant  a  very  im- 
portant right,  in  that  he  may  be  compelled  to  give  testimony 
before  the  grand  jury,  and  for  the  deprivation  of  this  con- 
stitutional privilege  has  granted  him  complete  immunity 
from  prosecution  or  subjection  to  any  penalty  or  forfeiture 
for  or  on  account  of  any  transaction,  matter,  or  thing  concern- 
ing which  he  testified  or  produced  evidence.  If  the  defend- 
ant can  establish  that  he  is  entitled  to  such  immunity,  it  will 
be  a  complete  defense  to  any  further  proceeding  and  entitle 
him  to  a  discharge  from  further  prosecution.  In  its  legal 
aspect  this  right  is  as  important  to  the  defendant  as  any 
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legal  defense  to  the  accusation.  No  grounds  are  suggested 
why  he  should  not  be  awarded  the  usual  and  ordinary  meth- 
ods recognized  by  the  law  for  showing  the  facts  necessary  to 
establish  this  defense,  nor  do  any  valid  reasons  suggest  them- 
selves to  us  for  holding  that  he  should  be  deprived  of  thi.'^ 
right  given  him  in  the  law.  We  are  of  the  opinion  that  thio 
evidence,  if  otherwise  unobjectionable,  is  competent  as  orig- 
inal evidence  on  the  question  involved  in  the  issue  raised  by 
defendant's  plea  in  bar,  and  should  have  been  received,  re- 
gardless of  whether  or  not  defendant  testified  as  a  witness 
upon  the  trial.  It  is  the  policy  of  the  state  not  to  compel 
persons  charged  with  crimes  to  testify  in  their  own  behalf. 
This  privilege  should  not  be  imperiled  by  denying  them  the 
right  to  employ  any  legal  means  to  establish  their  defenses. 

4.  It  is  contended  that  the  court  erred  in  directing  a  ver- 
dict against  defendant  on  the  special  issue  raised  by  this  plea 
in  bar.  The  evidence  before  the  court  upon  this  issue  seems 
to  permit  of  no  inferences  tending  to  sustain  defendant's 
plea.  Under  these  circumstances  the  court  was  warranted  in 
instructing  the  jury  that  there  was  no  proof  before  them 
^fhich  could  support  defendant's  plea,  and  that  they  must  so 
find  upon  the  special  issue. 

5.  It  is  further  alleged  that  there  was  a  fatal  variance  be- 
tween the  evidence  and  the  allegations  of  the  information, 

"  and  that  the  court  improperly  refused  to  give  the  instructions 
requested  on  this  point.  We  deem  it  sufficient  to  state  as  to 
this  assignment  of  error  that  we  do  not  find  a  fatal  variance 
between  the  proof  and  the  charge.  The  facts  in  evidence 
were  such  that  a  jury  might  reasonably  infer  that  defend- 
ant was  the  recipient  of  a  part  of  the  money  paid  by  Oscar 
F.  Davis,  and  that  he  received  it  under  an  understanding 
that  it  was  received  for  the  purpose  of  influencing  his  vote 
or  action  in  reference  to  the  ordinance  in  question.  State  v, 
Dunn,  125  Wis.  181,  102  N.  W.  935.  Defendant's  requests 
for  instructions  to  the  jury  on  this  branch  of  the  case  do  not 
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require  separate  attention,  because  the  charge  of  the  court 
sufficiently  and  properly  covers  the  points  embraced  in  them 
and  correctly  informs  the  jury  of  the  rules  of  law  applicable 
thereto. 

The  defendant  submitted  several  instructions  requesting 
the  court,  in  effect,  to  inform  the  jury  that  they  would  not 
be  warranted  in  law  in  convicting  the  defendant,  because 
the  evidence  relied  on  to  establish  guilt  is  the  xmcorroborated 
evidence  of  accomplices  in  crime.  In  the  case  of  Black  v. 
State,  59  Wis.  471,  18  K  W.  457,  this  court  held  that: 
"When  there  is  no  evidence  against  the  accused,  except  the 
uncorroborated  testimony  of  an  accomplice,  it  is  discretion- 
ary with  the  trial  court  whether  to  direct  an  acquittal  or 
not;"  and  that  "a  judgment  will  not  be  reversed  for  refusing 
to  set  aside  a  verdict  founded  upon  such  testimony  alone.'' 
The  rule  thus  adopted  was  approved  in  State  v.  Juneau,  88 
Wis.  180,  59  ISr.  W.  580,  and  in  Porath  v.  State,  90  Wis. 
527,  63  N.  W.  1061.  In  the  latter  case,  speaking  on  this 
subject,  it  is  said : 

"It  was  discretionary  with  the  trial  court  whether  to  di- 
rect an  acquittal  or  not,  and  a  judgment  founded  on  such 
uncorroborated  testimony  alone  ^vill  not  be  reversed.  The 
trial  court  was  not  required  to  direct  an  acquittal  on  that 
groimd,  or  to  give  any  instruction  to  the  jury  as  to  the  effect 
of  the  testimony  of  the  prosecutrix"  (if  she  be  regarded  as 
an  accomplice). 

This  ruling  is  supported  by  the  established  practice,  upon 
the  principle  that  the  trial  court  acts  within  the  field  of  its 
discretion  as  to  whether  a  verdict  of  acquittal  should  be  di- 
rected, or  admonitory  instructions  cautioning  them  again.st 
finding  a  verdict  of  guilty  upon  such  testimony  only  should 
be  given  to  the  jury.  An  examination  of  the  evidence  in 
this  case  shows  clearly  that  the  court  did  not  abuse  its  discre- 
tion in  refusing  to  give  the  requested  instructions,  in  that  the 
testimony  is  amply  sufficient  to  sustain  the  verdict;  but  the 
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judgment  of  the  court  cannot  stand  on  account  of  the  error 
in  excluding  proof  of  the  proceedings  before  the  grand  jury. 
By  the  Court, — The  judgment  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial.  The  inspector  of  the  Milwaukee 
house  of  correction  will  deliver  the  plaintiff  in  error  to  the 
sheriff  of  Milwaukee  county,  who  is  directed  to  keep  the  said 
Murphy  in  his  custody  until  he  is  duly  discharged  therefrom, 
or  imtil  otherwise  ordered  according  to  law. 


The  Equitable  Life  Assukancb  Society  of  the  TJnited 
States,  Appellant,  vs.  Host,  Commissioner  of  Insur- 
ance, Respondent 

December  19,  1904 — May  2,  1905, 

Life  insturanoe:  Distribution  of  surpliis:  Periods:  Statutes  construed: 
"May"  and  "shall, ^*  Revocation  of  license:  Judgment:  Yaliditu 
of  policies. 

1.  Under  sees.  87  and  83  of  the  Insurance  laws  of  New  York  (ch.  118^ 

Gen.  Laws  N.  Y.  1868.  and  ch.  100,  Gen.  Laws  N.  Y.  1872)  an 
Insurance  corporation  of  that  state  has  authority  to  Issue  de- 
ferred-dividend policies  by  the  terms  of  which  accumulated  sur- 
plus is  not  to  be  distributed  except  in  periods  longer  than  five- 
years. 

2.  Sec.  1952,  Stats.  1898  (providing  that  mutual  life  insurance  cor- 

porations may  distribute  their  surplus  annually,  or  once  in  two^ 
three,  four,  or  five  years  as  the  directors  may  determine,  and 
that  in  determining  the  amount  of  surplus  to  be  distributed 
there  sliall  be  reserved  an  amount  not  less  than  the  aggregate 
net  value  of  all  the  outstanding  policies,  etc.),  does  not  require 
the  distribution  to  be  made  at  least  once  in  every  five  years. 
That  the  word  "may"  was  intended  to  be  permissive  only  is 
shown,  by  the  use  of  the  mandatory  word  "shall"  in  the  same 
section  with  reference  to  the  amount  to  be  reserved,  and  also 
by  the  history  of  the  section  and  by  the  practical  construction 
given  to  it  by  all  parties  concerned  for  more  than  thirty  years 
after  its  enactment  as  sec.  14,  ch.  59,  Laws  of  1870. 
You  124—42 
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3.  Where  the  words  "may"  and  "shall"  both  occur  In  the  same  stat- 

ute, it  is  presumed  that  they  were  used  advisedly  by  the  legis- 
lature and  that  each  was  intended  to  be  given  its  distinctive 
meaning. 

4.  In  an  action  to  restrain  the  commissioner  of  insurance  from  re- 

voking the  license  of  a  life  insurance  company,  it  should  not 
be  adjudged  that  policies  issued  by  the  company  were  unlawful, 
where  the  holdero  of  such  oolicies  are  not  in  any  way  parties  to 
the  action. 


Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  B.  F.  Dunwiddie,  Judge.     Reversed. 

This  is  an  action  to  restrain  the  commissioner  of  insur- 
ance from  revoking  the  license  issued  to  the  plaintiflF  to  do 
business  in  this  state.  The  facts  are  mostly  undisputed. 
The  complaint  alleges,  in  eflFect,  that  the  plaintiff  was  incor- 
porated in  1859  under  the  Laws  of  New  York  of  1853,  and 
the  amendments  thereto,  for  the  incorporation  of  life  and 
health  insurance  companies;  that  by  sec.  87  of  the  general 
insurance  laws  of  the  state  of  Xew  York,  first  enacted  as  ch. 
118  of  the  General  Laws  of  IvTew  York  for  the  year  1868,  it 
is  provided  that: 

"Any  domestic  life  insurance  corporation  which  by  its 
charter  or  articles  of  association  is  restricted  to  making  a  div- 
idend only  once  in  two  or  more  years  may  hereafter,  notwith- 
standing anything  to  the  contrary  in  such  charter  or  articles, 
make  and  pay  over  dividends  annually,  or  at  longer  inter- 
vals,  in  the  manner  and  proportions  and  among  the  parties 
[)rovided  for  in  such  charter  or  articles." 

That  by  sec.  83  of  the  general  insurance  laws  of  the  state 
of  New  York,  first  enacted  as  ch.  100  of  the  General  Laws  of 
1872,  it  was  provided  that: 

"Any  domestic  life  insurance  corporation  may  ascertain 
at  any  given  time,  and  from  time  to  time,  the  proportion  of 
surplus  accruing  to  each  policy  from  the  date  of  the  last  to 
the  date  of  the  next  succeeding  premium  payment,  and  may 
distribute  the  proportion  found  to  be  equitable,  either  in 
cash,  in  reduction  of  premium  or  in  reversionary  insurance. 
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payable  with  the  policy,  and  upon  the  same  conditions  as 
therein  expressed  at  the  next  succeeding  date  of  such  pay- 
ment, notwithstanding  anything  in  the  charter  of  such  cor- 
poration to  the  contrary." 

And  the  complaint  further  alleges  that  all  of  its  policies 
issued  by  it  since  its  organization  and  now  outstanding  were 
executed  in  the  state  of  New  York,  and  are  payable  at  the 
home  ofiSce  of  the  plaintiff  in  the  state  of  New  York. 

The  complaint  further  alleges,  in  effect,  that  for  several 
years  prior  to  the  commencement  of  this  action  the  plaintiff 
had  done  business  in  this  state  under  licenses  issued  by  the  - 
several  commissioners  of  insurance;  that  December  12,  1902, 
one  L.  A.  Brunckhorst,  as  a  citizen  and  resident  of  this  state, 
presented  to  the  commissioner  of  insurance  a  petition  or 
complaint  wherein  he  alleged,  in  effect,  that  the  plaintiff  was 
a  foreign  life  insurance  company  doing  business  in  this  state 
on  the  mutual  plan,  being  (hily  licensed  by  the  insurance  de- 
partment; and  further  alleged  that  the  plaintiff  "is  now  vio- 
lating, and  has  for  many  years  knowingly  and  wilfully  vio- 
lated, the  insurance  statute"  of  this  state  known  as  sec.  1952 
and  the  acts  amendatory  thereof,  "to  the  great  damage,  loss, 
and  detriment  of  the  people  of  the  state  of  Wisconsin,  in  that 
said  company  has  failed  to  comply  with  the  provisions  of 
said  sec.  1952  ...  in  failing  to  make  distribution  of  the 
surplus  funds  of  said  company  among  the  policy-holders  of 
said  company  as  provided  in  and  by  said  section ;  .  .  .  that 
by  reason  of  such  violation  thousands  of  citizens  of  the  state 
of  Wisconsin  have  been  deprived  of  moneys  justly  due  them 
by  forfeitures  imposed  by"  the  plaintiff,  "and  are  now  and 
continue  to  be  deprived  of  money  justly  due  them  from  said 
company;"  and  prayed  that  the  plaintiff  be  summoned  to 
{appear  before  the  insurance  commissioner  to  show  cause 
why  its  license  should  not  be  revoked  in  accordance  with  sec. 
1955  of  the  Statutes  of  1898  and  acts  amendatory  thereof. 
The  complaint  alleges  that  pending  the  hearing  of  that  peti- 
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tion,  and  on  March  1,  1903,  the  commissioner  issued  a  li- 
cense to  the  plaintiff  for  one  year,  similar  to  such  former  li- 
censes held  by  the  plaintiff;  that  a  hearing  was  had  upon  such 
petition  June  16,  1903,  and  the  defendant,  as  such  conmiis- 
sioner,  made  his  decision  thereon  July  31,  1903,  wherein, 
among  other  things,  he  decided  as  follows:  "I  further  de- 
cide that"  the  plaintiff  "has  violated  said  sec.  1952,  as 
charged"  by  the  complainant,  L.  A.  Brunckhorst,  "by  not 
complying  with  the  provisions  of  said  section.  Therefore  1 
hereby  notify  the  Equitable  Life  Assurance  Society  of  the 
'  United  States  that  if  a  statement,  signed  by  the  proper 
officers  of  the  company,  that  there  will  be  a  compliance  with 
sec  1952,  as  herein  decided,  be  not  filed  with  this  department 
within  the  period  of  thirty  days  from  the  date  hereof,  tlie 
license  of  the  company  to  transact  business  in  this  state  will 
be  revoked  at  the  expiration  of  that  time." 

The  complaint  herein  further  alleges,  in  effect,  that  the 
defendant,  acting  or  assuming  to  act  as  such  commissioner, 

"threatens  to  and  will  at  the  expiration  of  thirty  days  from 
July  31,  1903,  revoke  the  license  of  this  plaintiff  to  transact 
business  in  Wisconsin,  unless  within  that  period  this  plaint- 
iff file  with  said  defendant  a  statement  in  writing  that  it  will 
comply  witli  sec.  1952  as  construed  by  said  defendant  (which 
construction  said  plaintiff  alleges  was  and  is  erroneous),  and 
threatens  to  and  will  thereafter  revoke  the  license  of  the 
plaintiff  to  transact  business  in  Wisconsin  unless  this  plaint- 
iff distribute  among  its  policy-holders ,  regardless  of  the  terms 
of  their  policies,  the  amount  so  erroneously  found  by  the  said 
defendant  to  be  a  surplus  as  aforesaid,  in  accordance  "vfrith  his 
said  construction  of  said  statute,  and  unless  the  plaintiff 
shall  otherwise  comply  with  said  statute  as  so  erroneously 
construed  by  the  defendant." 

The  defendant's  answer  to  the  complaint  herein  admits 
that  the  plaintiff  is,  and  for  more  than  forty  years  past  has 
been,  a  corporation  organized  and  existing  under  the  laws  of 
the  state  of  New  York,  engaged  in  the  business  of  life  insur- 
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ance  on  the  mutual  plan,  and  that  for  many  years  past  it  had 
been  duly  licensed  under  the  laws  of  the  state  of  Wisconsin 
to  transact  such  business  within  this  state ;  that  the  plaintiff 
was  incorporated  in  1859  under  the  general  act  of  the  legis- 
lature of  the  state  of  New  York  passed  June  24,  1853 ;  that 
ch.  118  of  the  General  Laws  of  New  York  for  the  year  18 68, 
sec.  87,  was  duly  enacted  and  became  and  was  and  is  the  law 
of  the  state  of  New  York,  as  set  forth  in  the  complaint ;  that 
ch.  100  of  the  General  Laws  of  1872,  see.  83,  of  the  state  of 
New  York,  was  enacted,  became,  was,  and  is  the  law  of  the 
state  of  New  York,  as  alleged  in  the  complaint;  that  the 
policies  issued  by  the  plaintiff  since  its  organization  and  now 
outstanding  were  all  executed  in  the  state  of  New  York  and 
are  payable  at  the  liome  office  of  the  plaintiff  in  said  state. 
The  answer  further  alleges,  among  other  things,  in  effect, 
that  the  surplus  funds  which  this  defendant  determined  to 
be  in  possession  of  the  plaintiff  subject  to  distribution  un- 
der sec.  1962,  and  which,  imder  the  defendant's  decision, 
must  be  distributed  among  the  policy-holders  of  the  plaintiff 
annually  or  once  in  every  two,  three,  four,  or  five  years,  pur- 
suant to  sec.  1952,  was  composed  in  large  part  of  earnings 
and  accumulations  derived  from  payments  made  by  policy- 
holders of  the  plaintiff  under  such  deferred-dividend  policies ; 
that  the  total  amount  of  outstanding  insurance  of  the  plaintiff 
at  the  date  of  the  decision  of  the  commissioner  was  in 
excess  of  $1,300,000,000;  that  the  total  value  of  its  assets 
at  said  time  and  now  docs  not  exceed  $400,000,000 ;  that 
during  tlie  last  ten  years  the  plaintiff  has  paid  in  dividends 
$28,847,371.31 ;  that  such  amount  was  paid  as  alleged  and 
shown  in  the  complaint;  that  the  petitioner 'was  not  a  policy- 
holder of  the  plaintiff;  that  the  defendant,  acting  as  such 
commissioner,  "had  he  not  been  enjoined  by  the  writ  issued 
in  this  action,  would  have  revoked  the  license  of  the  plaintiff 
to  transact  business  in  Wisconsin  within  thirty  days  after 
July  31,  1903,  if  the  plaintiff  had  not  within  such  time  filed 
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a  statement  in  writing  that  it  would  comply  with  sec  1952 
as  construed  by  this  defendant;  and  that  this  defendant  in- 
tends^ unless  restrained  by  the  order  of  this  court,  to  revoke 
the  license  of  the  plaintiff  to  transact  business  in  Wisconsin, 
unless  plaintiff  complies  with  the  provisions  of  sec.  1952,  and 
distributes  among  its  policy-holders  at  least  once  in  five  years 
the  surphis  earnings  which  have  been  shown  to  be  in  the 
plaintiff's  possession ;  that  the  plaintiff  has  many  thousands 
of  policy-holders  within  the  state  of  Wisconsin ;"  that  March 
1,  1903,  the  defendant  issued  to  the  plaintiff  a  license  to  do 
business  in  Wisconsin  for  the  ensuing  year  because  the  plaint- 
iff had  otherwise  complied  with  the  requirements  of  the  laws 
of  this  state,  and  this  defendant  was  under  restraint,  as  men- 
tioned ;  that  the  insurance  contracts  of  the  plaintiff  issued  to 
Wisconsin  citizens  now  in  force  on  December  31,  1902, 
amounted  to  $14,014,692,  the  annual  premiums  being  paid 
thereon  amounting  to  $428,100 ;  that  more  than  eighty-four 
per  cent  of  the  insurance  contracts  and  policies  aforesaid 
now  in  force  issued  to  and  held  by  Wisconsin  citizens  and 
policy-holders  are  upon  what  is  known  as  the  ten,  fifteen,  and 
twenty  year  deferred-dividend  plan,  by  which  no  dividends 
are  to  be  paid  or  apportioned  to,  nor  is  any  surplus  divided 
between  or  among,  such  policies  and  insurance  contracts  until 
the  end  of  the  deferred-dividend  period,  and  not  then  if  a  for- 
feiture is  imposed  upon  death  or  the  failure  to  pay  pre- 
miums. 

The  issues  thus  joined  were  tried  by  the  court,  and  at  the 
close  of  the  trial  the  court  made  findings  of  fact  and  conclu- 
sions of  law,  and,  among  other  things,  found,  in  effect: 
(4)  That  the  defendant,  on  July  31,  1903,  in  a  proceeding 
theretofore  commenced  and  heard  before  him  as  such  com- 
missioner for  the  revocation  of  the  license  of  the  plaintiff 
upon  the  ground  that  the  plaintiff  was  issuing  a  form  of  life 
insurance  policy  containing  provisions  contrary  to  the  require- 
ments of  sec.  1952  of  the  Statutes,  as  such  "commissioner 
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made  a  ruling  in  which  he  held  that  said  plaintiff  was  issu- 
ing such  policies  in  violation  of  the  requirements  of  said  sec- 
tion, and  giving  said  plaintiff  notice  that,  unless  within  thirty 
days  from  the  date  of  said  ruling  it  filed  in  said  insurance  de- 
partment a  statement  that  it  would,  comply  with  said  section 
as  interpreted  by  him  in  said  ruling,  he  would  revoke  said 
plaintiff's  license  to  do  business  in  this  state."  (5)  That  the 
plaintiff  did  not  comply  with  said  ruling  and  is  not  comply- 
ing therewith,  but,  on  the  contrary,  has  commenced  this  ac- 
tion to  restrain  the  commissioner  from  enforcing  his  ruling. 
(12)  That  the  plaintiff  has  assets  in  the  total  amount  of 
$381,226,035.53,  of  which  $73,354,138.03  is  a  surplus  over 
and  above  the  amount  of  the  legal  reserve  and  the  amount  re- 
quired by  the  company  for  the  purpose  of  discharging  all  its 
liabilities  as  they  may  occur  in  the  future ;  that  the  amount 
of  such  legal  reserve,  together  with  the  premiums  becoming 
due  and  payable  upon  present  contracts  issued,  are  sufficient 
to  discharge  all  obligations  of  the  plaintiff  association  as  they 
mature ;  that  the  plaintiff  has  not  made  distribution  of  such 
suri)lu8  according  to  sec.  1952,  "but  has  for  many  years  vio- 
lated, and  does  now  violate,  the  provisions  of  said  section  by 
failing,  neglecting,  and  refusing  to  distribute  or  apportion 
at  least  every  five  years  the  surplus  profits  and  earnings  of 
tlie  plaintiff  company  among  its  policy-holders,  residents  of 
the  state  of  Wisconsin,  holding  and  representing  policies  and 
contracts  to  the  amount  of  twelve  million  dollars  and  up- 
wards." 

And  as  conclusions  of  law  the  court  held,  in  effect:  (1) 
Tliat  the  issue  of  deferred-dividend  policies  by  which  tho 
distribution  of  dividends  is  deferred  beyond  a  period  of  five 
yonrs  to  the  citizens  of  tliis  state  is  contrary  to  the  first  pro- 
vision of  sec.  1952,  and  is  unlawful;  (2)  that  imless  the 
l)laintiff  signifies  its  consent  to  discontinue  the  issue  in  this 
state  of  deferred-dividend  policies,  the  commissioner  of  in- 
surance "may  and  should,  under  the  requirement*^  of  ppos. 
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1955,  1972a,  and  1978  of  the  Statutes  of  1898,  revoke  the 
plaintiff's  license  to  do  business  in  this  state;"  (3)  that  there 
has  been  no  practical  construction  of  sec.  1952  as  permitting 
the  issue  in  this  state  of  said  form  of  policy  now  binding 
upon  the  court;  (4)  that  the  defendant  is  entitled  to  judg- 
ment dissolving  said  preliminary  injunction,  dismissing  this 
action,  and  for  his  taxable  costs  and  disbursements;  and 
ordered  judgment  to  be  entered  accordingly.  From  the  judg- 
ment 80  entered  the  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Winklerj  Flanders, 
Smith,  Bottum  &  Vilas,  attorneys,  and  BainbHdge  Colby 
and  Charles  F.  Fawsett,  of  counsel,  and  oral  argument  by  F. 
C.  Winlcler,  /,  (?.  Flanders,  C.  F.  Fawsett,  Bainbridge  Colby, 
and  D.  T.  Watson. 

The  Attorney  General  and  Julius  E.  Boehf,  of  counsel, 
for  the  respondent. 

The  following  opinion  was  filed  February  21,  1905 : 

Cassoday,  C.  J.  The  facts  in  tiiis  case  are  practically 
undisputed  and  largely  stipulated.  The  plaintiff  was  incor- 
porated in  1859,  under  the  laws  of  New  York  then  in  force, 
as  a  domestic  life  insurance  corporation.  It  continued  to  do 
such  business  under  such  laws  and  the  several  amendments 
thereto  from  that  time  down  to  the  controversy  in  question, 
which  arose  about  two  years  ago,  and  has  also  continued  such 
business  since.  For  more  than  thirty  years  prior  to  the  con- 
troversy in  question  the  plaintiff  had  been  doing  such  insur- 
ance business  in  this  state,  and  issuing  to  the  citizens  thereof 
"deferred-dividend  insurance,"  wherein  the  accumulated  as- 
sets or  surplus  was  not  to  be  distributed  except  in  longer 
periods  than  five  years.  Each  of  such  policies  was  executed 
in  the  state  of  New  York  and  payable  at  the  home  office  of 
the  plaintiff  in  that  state.  Eleven  other  life  insurance  com- 
panies, named,  each  and  all  doing  business  in  Wisconsin 
during  the  time  mentioned,  had  adopted  and  issued  similar 
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policies  as  to  the  periods  for  the  distribution  of  such  accumu- 
lated assets  or  surplus.  The  plaintiff  alone  has  issued  and 
has  outstanding  in  the  United  States  at  least  $1,000,000,000 
in  such  form  of  insurance,  of  which  at  least  $12,000,000  was 
so  issued  and  is  outstanding  in  Wisconsin.  It  is  conceded 
that  during  each  and  every  year  of  the  thirty  mentioned  the 
-commissioners  of  insurance  of  this  state  issued  to  the  plaintiff 
a  license  to  transact  the  business  of  life  insurance  in  this 
«tate,  reciting  in  each  such  license  that  the  plaintiff  had  "com- 
plied with  the  laws  of  this  state  relative  to  life  insurance 
<*ompanies,"  and  that  until  the  controversy  in  question  "no 
formal  or  official  objection  of  any  kind  was  ever  brought  to 
the  attention  of  the  plaintiff  by  any  insurance  commissioner 
<}£  the  state  of  Wisconsin,  or  by  any  other  official  of  said 
state;"  and  that  during  that  period  neither  the  right  of  .the 
plaintiff  nor  any  other  company  to  transact  such  form  of 
business  was  ever  "challenged  by  or  on  behalf  of  the  state  of 
Wisconsin."  The  controversy  in  question  was  not  instituted 
by  any  policy-holder  of  the  plaintiff,  but  by  an  individual 
solely  as  "a  citizen  and  resident"  of  this  jatate.  The  sub- 
stance of  the  complaint  of  such  "citizen  and  resident"  upon 
which  the  revocation  of  the  license  so  issued  to  the  plaintiff 
was  prayed,  anc^  the  hearing  and  decision  of  the  commissioner 
thereon,  are  set  forth  in  the  foregoing  statement.  That  de- 
cision of  the  conmaissioner,  so  made  July  31,  1903,  held 
that  the  issuing  of  such  policies  by  the  plaintiff  was  in  viola- 
tion of  the  statutes  of  this  state,  and  that,  unless  the  plaintiff 
filed  a  statement  in  his  office  within  thirty  days  from  the 
date  thereof  that  it  would  comply  with  the  statutes  as  inter- 
preted by  the  commissioner,  he  would  revoke  the  plaintiff's 
license  to  do  business  in  this  state.  Before  the  expiration 
of  the  thirty  days  so  fixed  by  the  commissioner  this  action 
was  commenced  to  restrain  him  from  revoking  the  plaintiff's 
license,  as  mentioned  in  the  statement  of  facts.  The  sub- 
stance of  the  complaint  and  answer,  and  the  findings  of  fact 
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and  conclusions  of  law  made  by  the  trial  court,  and  the  judg- 
ment dismissing  the  action  are  suflSciently  set  forth  in  the 
foregoing  statement. 

It  is  claimed  that  the  decision  of  the  commissioner  of  in- 
surance, as  affirmed  by  the  trial  court,  should  be  sustained 
upon  either  of  two  grounds :  (1)  The  first  ground  upon  which 
it  is  so  claimed  naturally'  calling  for  consideration  is  that  the 
plaintiff  is  not  authorized  by  the  laws  of  New  York  to  issue 
such  "deferred-dividend  insurance,''  wherein,  by  the  terms 
of  the  contract,  the  accumulated  assets  or  surplus  was  only 
to  be  distributed  in  longer  periods  than  five  years — ^usually 
ten,  fifteen,  or  twenty  years.  True,  as  stated  by  the  com- 
missioner and  found  by  the  trial  court,  the  provisions  of  the 
original  charter  of  the  plaintiff,  issued  under  the  laws  of 
New  York  in  1859,  declared,  in  effect,  that  the  insurance 
business  of  the  company  should  be  "conducted  upon  the 
mutual  plan;"  that  "within  sixty  days  from  the  expiration 
of  the  first  five  years,  .  .  .  and  within  the  first  sixty  days  of 
every  subsequent  period  of  five  years,"  the  officers  of  the  com- 
pany should  "c^iise  a  balance  to  be  struck  of  the  affairs  of 
the  company,  which"  should  "exhibit  its  assets  and  liabili- 
ties," and  also  its  "net  surplus,  after  deducting  a  sufficient 
amount  to  cover  all  outstanding  risks,  and  other  obligations;" 
and  that  each  policy-holder  should  "be  credited  with  an 
equitable  share  of  the  said  surplus ;"  and  that  "such  equitable 
share"  should  "be  applied  to  the  purchase  of  an  additional 
amount  of  insurance,"  or  "to  the  purchase  of  an  annuity,"  asr 
therein  provided.  The  trial  court  also  found,  in  effect,  that 
prior  to  1868  the  plaintiff,  pursuant  to  such  charter  pro- 
visions and  to  law,  did  so  distribute  among  all  its  dividend 
participating  policy-holders  its  surplus  funds;  that  in  1868 
the  plaintiff  devised  a  form  of  policy,  now  known  as  "de- 
ferred-dividend policies,"  as  already  mentioned;  that  the 
plaintiff  began  the  issue  in  Wisconsin  of  such  deferred-divi- 
dend policies,  wherein  the  apportionment  of  dividends  was 
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deferred  for  more  than  five  years,  in  1871.  But  it  is  alleged 
in  the  complaint,  and  is  expressly  admitted  in  the  answer,  that 
by  sec.  87  of  the  general  insurance  laws  of  the  state  of  'New 
York,  first  enacted  as  ch.  118  of  the  General  Laws  of  New 
York  for  the  year  1868,  it  was  provided  that: 

''Any  domestic  life  insurance  corporation  which  by  its 
charter  or  articles  of  association  is  restricted  to  making  a 
dividend  only  once  in  two  or  more  years  may  hereafter,  not- 
withstanding anything  to  the  contrary  in  such  charter  or  arti- 
cles, make  and  pay  over  dividends  annually,  or  at  longer  in- 
tervals, in  the  manner  and  proportions  and  among  the  parties 
provided  for  in  such  charter  or  articles." 

By  sec.  83  of  the  general  insurance  laws  of  the  state  of  New 
York,  first  enacted  as  ch.  100  of  the  General  Laws  of  1872, 
it  was  provided  that: 

"Any  domestic  life  insurance  corporation  may  ascertain 
at  any  given  time,  or  from  time  to  time,  the  proportion  of 
surplus  accruing  to  each  policy  from  the  date  of  the  last  to 
ihe  date  of  the  next  succeeding  premiiun  payment,  and  may 
distribute  the  proportion  found  to  be  equitable  either  in  cash,, 
in  reduction  of  premium  or  in  reversionary  insurance,  pay- 
able with  the  policy,  and  upon  the  same  conditions  as  therein 
expressed  at  the  next  succeeding  date  of  such  payment,  not- 
withstnnding  anything  in  the  charter  of  such  corporation  to 
the  contrary."    R.  S.  K  Y.  (Birdseye's  ed.)  pp.  1849,  1852. 

Those  provisions  of  the  New  York  statutes  were  all  con- 
sidered bv  the  court  of  appeals  in  Greejf  v.  Equitable  L.  A. 
Soc,  160  X.  Y.  19,  26,  27,  31,  54  N.  E.  712.  That  was  an 
action  by  a  policy-holder  to  recover  $7,087.38  as  the  alleged 
unpaid  balance  of  the  defendant's  net  surplus,  to  which  the 
plaintiflF  claimed  to  be  entitled  under  the  statutes  mentioned. 
The  policy  in  that  case  was  issued  July  1,  1882,  and  payable 
May  2,  1897,  or  upon  the  death  of  the  assured  if  it  occurred 
before,  in  the  sum  of  $20,000.  .Tune  23,  1897,  the  company 
paid  to  the  plaintiff  $23,932  as  the  total  amount  due  to  the 
plaintiff  in  accordance  "svith  the  express  terms  of  the  contract 
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as  written.  In  the  opinion  of  the  court  it  was  there  said 
•that: 

"The  plaintiff's  claim  that  the  whole  surplus  should  be 
•distributed  cannot  be  sustained  if  it  is  in  conflict  with  the 
provisions  of  the  contract  between  the  parties,  without  mak- 
ing a  new  contract  for  them,  which  the  court  will  not  do. 
Therefore  this  question  depends  for  its  solution  upon  a 
proper  interpretation  of  the  provisions  of  the  policy.  The 
parties  agreed  that  the  plaintiff  should  participate  in  the  dis- 
tribution of  the  surplus  according  to  the  methods  and  prin- 
<5iples  adopted  by  the  company.  It  is  to  be  observed  that  the 
agreement  was  that  the  plaintiff  should  partujipate,  not  in  the 
whole  surplus,  but  in  the  distribution  of  the  surplus,  or,  in 
-other  words,  in  the  surplus  which,  according  to  the  defend- 
ant's methods  and  principles,  was  to  be  distributed." 

Thus  it  appears  that  such  "deferred-dividend  insurance" 
is  not  only  expressly  authorized  by  the  statutes  of  New  York 
in  question,  but  enforcible  by  the  courts  of  New  York.  As 
-conceded  by  the  commissioner  and  his  counsel,  "the  charter 
of  the  company  is  the  source  of  its  very  existence."  Cer- 
tainly, the  plaintiff  "derives  its  existence,  powers,  and  rights 
solely  from  the  laws"  of  New  York.  13  Am.  &  Eng.  Ency. 
of  Law  (2d  ed.)  837.  The  courts  of  that  state  are  abun- 
<iantly  able  to  enforce  and  administer  such  laws.  But  that 
fact  did  not  prevent  this  state  from  imposing  such  conditions 
and  restrictions  upon  corporations  of  other  states  transacting 
business  in  this  state  as  the  legislature  saw  fit  to  impose. 
This  was  forcibly  declared  in  Pwul  v.  Virginia,  8  Wall.  168, 
and  has  frequently  been  sanctioned  by  the  same  court  since, 
and  has  repeatedly  been  followed  by  this  court.  Staie  v. 
U,  8.  Mut.  Ace.  Asso.  67  Wis.  629,  630,  31  N.  W.  229,  and 
cases  there  cited;  Ashland  L.  Co.  v.  Detroit  S.  Co.  114  Wis. 
78,  89  N.  W.  904,  and  cases  there  cited.  There  is  nothing 
in  the  record  indicating  that  such  deferred  insurance  policies 
were  issued  in  violation  of  any  statute  of  New  York,  and 
Tience  the  revocation  of  the  license  cannot  be  justified  o.n  that 
ground. 


2]  JANUARY  TERM,  1905.  669* 

Equitable  Life  Ass.  Society  v.  Host,  124  Wis.  657. 

2.  But  the  principal  ground  urged  in  support  of  the  judg- 
ment of  the  trial  court  is  that  the  issuance  of  such  deferred 
insurance  policies  to  citizens  of  this  state  by  the  plaintiff  and 
such  other  companies  was  in  violation  of  the  statutes  of  this- 
state,  and  particularly  the  section  which  declares  that : 

"Every  life  insurance  corporation  doing  business  in  this, 
state  upon  the  principle  of  mutual  insurance,  or  the  members 
of  which  are  entitled  to  share  in  the  surplus  funds  thereof,. 
7nay  make  distribution  of  such  surplus  as  they  may  have  ac- 
cumulated annually,  or  once  in  two,  three,  four  or  five  years 
as  the  directors  thereof  may  from  time  to  time  determine. 
In  detennining  the  amount  of  the  surplus  to  be  distributed 
there  shall  be  reserved  an  amount  not  less  than  the  aggregate- 
net  value  of  all  the  outstanding  policies,  said  value  to  be  com- 
puted by  the  American  experience  tal)Ie  of  mortality  with  in- 
terest not  exceeding  four  and  one-half  per  cent."  Sec.  1952^ 
Stats.  1898. 

There  can  be  no  doubt  that  during  the  period  mentioned 
the  plaintiff  was  an  "insurance  corporation  doing  business  in 
this  state  upon  the  principle  of  mutual  insurance,"  within  the- 
meaning  of  that  section.  The  charter  of  the  plaintiff  de- 
clared that  such  business  of  the  company  should  "be  con- 
ducted upon  the  mutual  plan ;"  and  that  it  was  so  conducted 
is,  in  effect,  conceded.  So  the  members  of  the  plaintiff  cor- 
poration, imder  that  section  of  the  statute,  were  undoubtedly 
"entitled  to  share  in  the  surplus  funds  thereof"  whenever  the- 
"distribution"  of  the  same  should  be  made.  The  controversy 
is  as  to  whether,  under  that  section,  it  was  competent  for  the 
plaintiff,  by  contract  with  citizens  of  this  state,  to  defer  such 
"distribution"  for  a  longer  period  than  five  years. 

The  language  of  the  section  is  that  such  corporation  ''may 
make  distribution  of  such  surplus  .  .  .  annually,  or  once 
in  two,  three,  four  or  five  years  as  the  directors  thereof  may 
from  time  to  time  determine."  The  word  "may,"  in  its 
ordinary  and  common  use,  is  certainly  permissive  and  not 
mandatory.     But  it  is  claimed  with  much  plausibility  that^ 
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if  the  purpose  of  the  section  was  to  make  it  optional  with 
the  directors  of  such  corporation  whether  such  distribution 
should  be  "annually"  or  "from  time  to  time/'  as  they  might 
"determine,"  then  the  use  of  the  words  "once  in  two,  three, 
four  or  five  years"  is  without  significance.  Such  language, 
however,  is  immediately  followed  in  the  section  by  the  state- 
ment that  "in  determining  the  amount  of  the  surplus  to  be 
distributed  there  shall  he  reserved  an  amount  not  less  than 
the  aggregate  net  value  of  all  the  outstanding  policies,  said 
value  to  be  computed"  as  therein  stated.  There  can  be  no 
question  but  that  the  words  "shall  be  reserved,"  as  thus  used, 
are  mandatory;  and,  since  no  distribution  can  be  made  ex- 
cept from  such  "surplus  funds,"  nor  from  such  funds  until 
the  amount  thereof  so  "reserved"  shall  at  least  be  equal  to 
the  "aggregate  net  value"  mentioned,  it  is  obvious  that  such 
distribution  might  thereby  be  wholly  prevented  during  such 
five  years.  The  two  parts  of  the  section  relate  to  the  same 
subject,  and  both  must  be  considered  in  construing  the  same. 
Such  use  of  the  words  "may"  and  "shall"  in  the  same  section 
has  been  said  to  afford  a  very  forcible  indication  of  the  inten- 
tion of  the  legislature.  Sutherland,  Stat  Constr.  §  462; 
2  Lewis's  Sutherland,  Stat.  Constr.  (2d  ed.)  §  640.  It  is 
there  said  that  "the  use  of  words  that  are  plainly  compulsory 
in  one  aspect,  and  the  use  of  others  which  literally  are  per- 
missive in  another,  necessarily  leads  to  an  inference  that  the 
primary  meaning  is  to  be  retained."  Thus,  in  a  New  York 
case,  it  is  said  by  the  court  and  held  that : 

"The  words  ^may'  and  ^shall'  are  both  used;  the  former  to 
confer  a  privilege,  the  latter  as  a  mandate.  It  is  presumed 
that  the  attention  of  Congress  was  drawn  to  the  distinction 
between  the  ordinary  import  of  the  two  words,  and  that  they 
were  used  with  reference  to  that  distinction,  and  hence  that, 
if  it  had  been  designed  to  limit  prosecutions  to  the  specified 
courts,  the  same  word  would  have  been  employed  as  in  limit- 
ing a  particular  proceeding  to  a  specified  court."  Cooke  v. 
State  Nat.  Bank,  52  N.  Y.  06,  105,  106.    To  the  same  effect: 
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People  ex  rel,  Comstock  v,  Syracuse,  59  Him,  258,  267,  12 
X.  Y.  Supp.  800 ;  Reynolds  v.  Board  of  Education,  33  App. 
Div.  88,  53  N.  Y.  Supp.  75. 

So  the  Indiana  court  has  said  that,  where  *Hhe  -words 
*9hall'  and  'may'  are  used  in  different  connections,  it  very 
strongly  indicates  that  the  terms  were  so  used  deliberately, 
and  with  a  due  sense  of  discrimination,  ascribing  to  each  its 
literal  signification.  Statutory  provisions  upon  the  same  sub- 
ject should  be  construed  wth  reference  to  each  other  and  as 
parts  of  the  general  system  of  jurisprudence,  with  a  view  of 
promoting  harmony  and  symmetry  in  such  system."  Budd 
V.  Rutherford,  4  Ind.  App.  390,  30  K  E.  1112.  So  Mr. 
Justice  Mitchell,  speaking  for  the  Minnesota  court,  said 
that: 

"In  the  body  of  the  act  it  will  be  observed  that  the  legisla- 
ture has  in  every  instance  used  the  words  'may'  and  'shall' 
in  such  a  manner  as  to  clearly  show  an  intention  to  give  to 
each  its  common  meaning.  The  word  'may'  is  always  used 
with  reference  to  the  granting  of  the  extension,  while  the 
word  'shall'  is  uniformly  used  with  reference  to  the  condi- 
tions on  which  it  is  to  be  granted,  as  well  as  the  acts  to  be 
performed  by  different  officials,  including  the  city  council, 
after  the  extension  has  been  granted."  Slate  ex  rel.  Bell  v. 
City  CovnriJ,  65  Minn.  299,  68  K  W.  31;  Minor  v.  Me- 
chanics Bank,  1  Pet.  46,  63,  64;  Rothschild  v.  New  York 
L.  Ins.  Co,  97  111.  App.  547. 

These  cases  will  again  be  referred  to  later.  Certainly  a 
<;onstruction  which  would  make  the  two  clauses  repugnant  to 
■each  other  should  not  be  indulged  unless  absolutely  required 
by  the  context.  True,  there  are  numerous  cases  where  the 
word  "may"  has  been  construed  to  mean  "must,"  but,  as  held 
in  cases  cited  by  counsel  for  the  defendant,  "the  word  m<iy 
means  must  or  shall  only  in  cases  where  the  public  rights  or 
interests  are  concerned,  or  where  the  public  or  third  persons 
have  a  claim  de  jure  that  the  power  should  be  exercised." 
'Cutler  V.  Howard,  9  Wis.  309 ;  Market  Nat,  Ba/nk  v.  Ilogan, 
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21  Wis.  318.  See,  also,  State  ex  rel,  Burnett  v.  Pierpont, 
29  Wis.  608;  State  ex  rel.  McDUl  v.  Boao'd  of  Canvassers, 
36  Wis.  498,  506;  Butcher  v.  Dutch&r,  89  Wis.  666.  But 
as  said  by  Dixon,  C.  J.,  in  the  first  of  these  cases,  "when  the 
act  to  be  done  is  not  clearly  beneficial  to  the  public  or  third 
persons,  the  exercise  of  the  power  is  held  to  be  discretionary." 
The  ruling  in  that  case  follows  what  is,  perhaps,  the  leading 
case  in  this  country  upon  the  subject — Newburgh  T.  Co.  v. 
Miller,  5  Johns.  Ch.  101,  112,  113,  Chancellor  Kent  there 
reviews  the  English  cases  on  the  subject  with  his  usual  learn- 
ing and  ability,  and  deduces  the  rule  as  mentioned.  As  indi- 
cated in  some  of  those  cases,  where  the  word  "may"  is  used 
in  a  statute  which  directs  the  doing  of  a  thing  for  the  sake  of 
justice  or  the  public  good,  or  imposes  a  duty  enforcible  as 
such,  it  is  to  be  construed  as  being  mandatory.  While  sanc- 
tioning the  ruling  in  that  case,  it  was  held  in  a  more  recent 
case  in  that  state  that : 

"When  a  statute  declares  that  an  individual  or  individuals 
shall  or  may  do  certain  acts,  or  have  a  certain  remedy,  which 
is  intended  for  his  or  their  own  benefit,  he  or  they  have  a 
discretion  to  do  the  act  or  pursue  the  remedy  or  not."  Mal- 
com  V,  Rogers,  5  Cow.  188. 

See,  also.  Mayor  of  N.  Y.  v.  Furze,  3  Hill,  612 ;  Buffalo 
&  B,  P.  R.  Co.  V.  Comm'rs,  10  How.  Pr.  237 ;  People  ex  rel. 
Conway  v.  Livin-gston  Co.  6  Hun,  572;  Medbury  v.  Swan, 
46  N.  Y.  200;  State  v.  Sweetsir,  53  Me.  438;  BroJcaw  v. 
Cominrs,  130  111.  482,  22  N.  E.  596 ;  Seiple  v.  Elizabeth, 
27  N.  J.  Law,  407, 

The  general  rule  mentioned  has  long  been  recognized  by 
the  supreme  court  of  the  United  States.  Minor  v.  Mechamcs 
Bank,  1  Pet.  46,  64.  In  that  case  Mr.  Justice  Stoey,  speak- 
ing for  the  court,  adds,  what  may  be  instructive  here,  as  fol- 
lows : 

"Without  question,  such  a  construction  is  proper  in  all 
cases  where  the  legislature  mean  to  impose  a  positive  and 
absolute  duty,  and  not  merely  to  give  a  discretionary  power. 
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But  no  general  rule  can  be  laid  do^vn  upon  this  subject  fur- 
ther than  that  that  exposition  ought  to  be  adopted  in  this,  as 
in  other  cases,  which  carries  into  effect  the  true  intent  and 
object  of  the  legislature  in  the  enactment.  The  ordinary 
meaning  of  the  language  must  be  presumed  to  be  intended 
unless  it  would  manifestly  defeat  the  object  of  the  provi- 
sions.'' 

In  a  late  case  construing  a  statute  of  the  state  of  Louisiana 
and  expressly  sanctioning  the  language  just  quoted  it  was 
held  that : 

"The  provision  .  .  .  that  the  surplus  of  the  revenues  of 
parishes  and  municipal  corporations  for  any  year  may  be  ap- 
plied to  the  payment  of  the  indebtedness  of  former  years  is 
not  mandatory,  but  only  permissory,  and  creates  no  contract 
right  in  a  holder  of  such  indebtedness  of  former  years  which 
can  be  enforced  by  mandamus"  U.  8.  ex  rel.  Siegel  v. 
Thom^n,  156  U.  S.  353, 15  Sup.  Ct  378. 

Mr.  Justice  White,  writing  the  opinion  of  the  court  in 
that  case,  adds,  by  way  of  quotation'  and  otherwise,  that: 

"It  is  only  where  it  is  necessary  to  give  effect  to  the  clear 
policy  and  intention  of  the  legislature  tiiat  such  a  liberty  can 
be  taken  with  the  plain  words  of  the  statute."  "In  the  law 
to  be  construed  here  it  is  evident  that  the  word  'may'  is  used 
in  special  contradistinction  to  the  word  'shall,'  and  hence- 
there  can  be  no  reason  for  taking  such  a  liberty.  The  leg- 
islature first  imposes  an  imperative  duty — the  application  of' 
the  revenue  of  each  year  to  the  expenses  thereof — and  then 
makes  provision  for  the  case  of  an  excess  of  revenue  over  ex- 
penses. In  the  first  the  word  'shall'  and  in  the  latter  pro- 
vision the  word  'may*  is  used,  indicating  command  in  the 
one  and  permission  in  the  other."  Pages  359,  360  (15  Sup.. 
Ct.  380). 

The  facts  in  that  case  are,  in  some  respects,  similar  to  the 
facts  in  this  case. 

8.  It  is  claimed  by  botjh  parties  that  the  history  of  the 
section  in  question  shows  the  intention  of  the  legislature  in 
passing  it  Sec.  1962,  Stats.  1898.  That  section  is  the  samo 
Vol.  124  — 43 


674  SUPREME  COURT  OF  WISCONSIN.       [May 

Equitable  Life  Ass.  Society  v.  -Host,  124  Wis.  657. 

as  sec  14,  ch.  59,  Laws  of  1870,  and  sec  1952,  R.  S.  1878, 
except  that  up  to  the  enactment  of  ch.  309,  Laws  of  1887, 
it  also  included  accident  insurance.  It  is  pointed  out  by  the 
defendant  that  the  bill  for  the  enactment  of  ch.  59,  Laws  of 
1870,  was  reported  by  a  committee  under  instructions  "to 
inquire  what  legislation"  was  ''necessary  in  regard  to  the 
business  of  insurance  in  this  state,  in  order  to  afford  proper 
protection  to  policy-holders,  and  more  systematically  to  estab- 
lish the  regulation  of  insurance  business  in  this  state."  It 
is,  moreover,  stated  by  the  defendant  and  alleged  in  the 
answer,  in  effect,  that  prior  to  "1870  all  life  insurance  com- 
panies doing  business  on  the  mutual  plan  in  the  United 
States  had  made  provision  for  the  distribution  of  profits  or 
surplus  among  their  policy-holders  at  periods  of  five  years  or 
less,"  or,  as  so  alleged,  in  "one,  two,  three,  four,  or  five  years." 
It  was  expressly  conceded  by  the  defendant  on  the  trial  "that 
at  the  time  of  the  passage  of  this  act  in  1870  the  longest 
X)eriod  for  which  dividends  were  deferred  in  mutual  com- 
panies was  five  years."  It  is  argued  by  the  plaintiff  that  this 
of  itself  shows  that  the  evil  sought  to  be  guarded  against  by 
that  enactment  was  not  an  over-accumulation  of  assets  and 
a  failure  to  distribute  dividends,  but  the  lack  of  protection 
against  insolvency.  In  other  words,  it  is  claimed  that  the 
object  of  such  enactment  was  "to  afford  proper  protection  to 
policy-holders"  by  safeguarding  the  solvency  of  such  insure 
ance  companies ;  that  prior  to  that  time  the  only  requirement 
in  that  regard  in  this  state  was  that  such  companies  must 
have  a  paid-up  capital  of  $100,000  without  providing  for  any 
reserve,  and  requiring  that  an  annual  statement  should  be 
made  to  the  secretary  of  state.  That  the  purpose  was  to 
safeguard  the  solvency  of  such  companies  is  apparent  from 
the  fact  that  the  accumulation  of  reserve  fund  mentioned  in 
section  14  of  the  act  of  1870  (sec.  1952)  is  provided  for  in 
sec.  10  of  the  act  of  1870  (sec.  1949).     Up  to  the  time  of  that 
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enactment  the  statute  of  Massachusetts  on  the  sub jec1>  used  the 
permissive  word  "may"  in  tjonnection  with  the  distribution  of 
the  surplus  fimd,  and  the  mandatory  word  "shall"  in  connec- 
tion with  such  reserve  fund.  The  same  was  true  with  the  act 
of  March  26, 1869*  of  Illinois,  from  which  our  ch.  59,  Laws  of 
1870,  was  largely  taken,  and  from  which  the  tenth  and  four- 
teenth sections  were  almost  literally  copied.  The  only  direct 
afljudication  upon  the  language  contained  in  sec.  1952,  Stats. 
1898,  which  is  in  substance  the  same  as  sec.  14,  ch.  59,  Laws 
of  1870,  is  an  Illinois  case.  Rothschild  v.  New  York  L.  Ins. 
Co.  97  HI.  App.  547.  That  case  is  in  harmony  with  the  ad- 
judications mentioned,  and  expressly  held  that  sec.  14  of  that 
act  "is  not  a  grant  of  power,  but  is,  perhaps,  a  limitation  on 
the  power  of  such  companies  to  distribute  their  surplus  fimds 
of  tener  than  once  a  year.  In  the  absence  of  such  a  provision 
the  time  of  distribution  would  depend  on  the  directors,  ex- 
cept so  far  as  limited  by  the  charter  of  the  company  or  valid 
by-laws."  After  discussing  the  rules  of  construction  gen- 
erally, the  court  used  this  language : 

"Applying  these  rules  to  the  words  'may^  and  ^shall'  in 
sec.  14,  the  former  must  be  regarded  as  permissive  and  the 
latter  as  imperative.  We  can  conceive  of  no  good  reason, 
nor  are  we  aware  of  any  rule  of  interpretation,  which  would 
warrant  the  holding  that  the  words  'may'  and  'shall'  are  used 
In  the  same  sense  in  the  section,  and  that  imperative.  There- 
fore we  cannot  sustain  the  contention  that  the  section  requires 
distribution  of  surplus  at  least  once  in  every  five  years,  or 
that  the  contracts  between  the  company  and  appellant,  as- 
suming that  such  contracts  contain  the  charter  provision  in 
regard  to  distribution  of  surplus,  are  in  violation  of  sec  14." 
Page  555. 

We  see  no  escape  from  the  conclusion  thus  reached.  For 
more  than  thirty  years  prior  to  the  controversy  in  question  the 
language  of  the  statute  has  remained  substantially  the  same. 
During  that  time  it  has  seemed  to  be  the  consensus  of  opinion 
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on  the  part  of  state  officials  and  legislators,  as  well  as  such 
insurance  companies,  that  Ihe  time  of  distribution  was  per- 
missive, but  that  the  amount  of  the  reserve  fund  was  manda- 
tory. Apparently  upon  the  faith  of  such  opinion  the  vast 
aggregate  amount  of  deferred-dividend  insurance  policies 
mentioned  was  issued.  That  such  was  the  consensus  of 
opinion  is  manifest  from  the  fact  that  the  insurance  commis- 
sioner attempted  in  1901  and  again  in  1903  to  have  the  secti^ 
of  the  statute  in  question  amended  so  as  to  make  the  time  of 
such  distribution  mandatory  instead  of  being  permissive,  as 
indicated.     But  such  efforts  failed. 

Thus  it  appears  that  the  history  of  the  section  and  the  prac- 
tical construction  given  to  it  are  in  harmony  with  the  per- 
missive meaning  of  the  word  "may''  and  the  mandatory  mean- 
ing of  the  word  "shall"  as  ordinarily  understood,  and  we 
find  nothing  in  the  context  of  the  section,  nor  any  of  the 
rules  of  law  mentioned,  requiring  us  to  give  to  those  words 
a  different  meaning.  There  is  nothing  in  the  record  to  indi- 
cate that  the  plaintiff  has  failed  to  comply  with  any  provision 
of  law  of  this  state,  much  less  that  it  has  violated  any  law  of 
this  state,  within  the  meaning  of  the  statutes  authorizing  a 
revocation  of  such  license  to  do  business  in  this  state.  Sees* 
1955, 1968,  1972a. 

4.  It  should  be  observed  that  the  trial  court  not  only  af- 
firmed the  decision  of  the  insurance  commissioner  in  revok- 
ing the  plaintiff^s  license  to  do  business  in  this  state,  but  also 
found,  as  a  conclusion  of  law,  that  the  issue  of  such  dividend 
policies  by  the  plaintiff,  in  which  the  distribution  was  de- 
ferred beyond  a  period  of  five  years,  was  "unlawful;"  and 
judgment  was  entered  thereon  accordingly.  Thus  it  was  ad- 
judged in  this  action  that  the  numerous  policies  issued  by  the 
plaintiff  to  citizens  of  this  state,  aggregating  several  millions 
of  dollars,  as  found  by  the  trial  court,  were  all  unlawful,  and 
that,  too,  without  any  of  the  holders  of  such  policies  having 
been  made  parties,  or  given  a  hearing,  or  having  appeared  in 
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the  action.     Such  gratuitous  finding  and  adjudication  must 
have  escaped  the  notice  of  the  learned  trial  judge. 

By  the  Covrt. — The  judgment  of  the  circuit  court  is  re- 
versed;  and  the  cause  is  remanded  with  direction  to  grant  the 
relief  prayed  for  in  the  complaint. 

A  motion  for  a  rehearing  was  denied  May  2, 1905. 

KsswiNy  J.y  took  no  part  in  the  decision. 
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ABATEMENT  AND  RBVIVAU 
See  Spegifio  Pebfobmance,  2. 

1.  Upon  an  application  to  revive  and  continue  an  action  against  rep- 

resentatives of  a  deceased  defendant  the  question  of  laches  is 
not,  as  in  the  case  of  a  limitation,  a  mere  matter  of  time,  but  is 
principally  a  question  of  the  inequity  of  permitting  the  claim 
to  be  enforced — an  inequity  founded  upon  some  change  in  the 
condition  or  relation  of  the  property  or  parties.  Fleming  v. 
Ellison,  86 

2.  In  an  action  for  specific  performance  of  a  contract  to  convey  land, 

it  is  held  that  there  was  no  laches  and  that  it  was  an  abuse  of 
discretion  to  deny  an  application  to  revive  aga4nst  defendant's 
administrator  upon  a  supplemental  complaint  electing,  because 
defendant  had  conveyed  to  a  third  person,  to  take  damages  in- 
stead of  specific  performance,  although  the  application  was  made 
after  the  time  for  presenting  claims  against  defendant's  estate 
had  expired,  and  no  claim  for  damages  had  been  presented. 

Ibid. 

Abuttino  Ownebs.    See  Municipal  Gobfobationb,  2-16. 

Acceptance.  See  Contbacts,  11.  13.  Railboads,  9,  10.  Refobma- 
TiON  OF  Insteuments,  3.    Specific  Pebfobmance,  3,  4. 

Accomplices.    See  Cbiminal  Law,  11. 

Accounting.    See  Coxtbts,  1.    Pabtnebship,  7-13. 

ACTION. 

Cause  of  action:  What  constitutes.    See  Action,  2,  3. 

Same:  When  accrues.    See  Pabtnebship,  10. 

Same:  Where  accrues:  Local  action.    See  Limitation  of  Actions,  3. 

Same:  Change  from  equity  to  law.    See  Specific  Pebfobmance,  2. 

Joinder  of  causes  of  action. 

1.  The  terms  of  sec.  2647,  Stats.  1898,  "The  plaintiff  may  unite  in 

the  same  complaint  several  causes  of  action,  whether  they  be 
such  as  were  formerly  denominated  legal  or  equitable,  or  both, 
where  they  arise  out  of  the  same  transaction  or  transactions 
connected  with  the  same  subject  of  action,"  should  be  liberally 
construed  according  to  the  rule  as  to  remedial  laws.  Emerson 
V.  Nash,  369  . 

2.  To  constitute  a  cause  of  action  there  must  be  a  right  possessed 

by  one  or  more  persons  and  a  violation  thereof  by  another 
or  others.  The  basic  element  is  commonly  called  a  "primary 
right"  Ibid. 

3.  The  "primary  right"  spoken  of  is  not  the  transaction  of  the  stat- 

ute. That  is  distinct  from  the  immediate  elements  of  the  cause 
of  action,  since  the  latter  arise  out  of  the  former.  Ibid. 
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4.  A  circumstance  in  which  two  or  -more  persons  are  concerned, 

involving  two  or  more  remediable  rights,  constitutes  the  point 
of  unity  at  which  several  possible  causes  of  action  may  unite. 
Two  or  more  causes  of  action  may  arise  therefrom  by  violations 
of  two  or  more  of  such  rights,  each  right  being  primary  in  the 
sense  that  when  violated  the  two  essential  elements  of  a  cause 
of  action  constituting  a  wrong  to  be  remedied  exist.  Ibid, 

5.  When  several  such  violated  primary  rights  have  such  proximate 

relation  to  a  major  circumstance  that  it  may  reasonably  be  said 
that  in  the  regular  course  of  events  the  latter  is  the  source  of 
the  former,  then  several  causes  of  acnon  arise  out  of  such  cir- 
cumstances, within  the  meaning  of  the  statute,  and  such  circum- 
stance is  the  transaction  of  the  statute.  Ibid. 

6.  Any  event  in  which  two  or  more  persons  are  actors,  inyolving  , 

a  right  which  may  presently,  or  by  what  may  proximately  occur 
in  respect  thereto,  be  violated,  creating  an  actionable  wrong, 
is  a  transaction  within  the  meaning  of  the  statute.  All  such 
wrongs,  which  in  the  regular  course  of  events  through  the  rights 
violated  have  such  proximate  relation  to  that  transaction  that 
it  may  be  legitimately  said  they  arise  out  of  it,  are  redressible 
in  one  action  regardless  of  the  form  of  the  remedy  requisite  as 
to  each,  providing  they  afTect  all  the  parties  and  do  not  require 
different  places  of  trial.  Ibid. 

7.  The  term  ''transactions  connected  with  the  same  subject  of  ac- 

tion" refers  to  a  different  situation  than  "causes  of  action  aris- 
ing out  of  the  same  transaction."  The  former  applies  generally, 
if  not  exclusively,  to  matters  which  might  constitute  a  source 
of  independent  causes  of  action,  yet  is  so  germane  to  the  pri- 
maj7  matter,  the  suit  being  in  equity,  as  to  be  regarded  really 
a  part  thereof.  Ibid, 

8.  The  term  "primary  right"  used  as  a  designation  of  that  which, 

when  violated,  will  constitute  a  ground  for  judicial  redress,  may 
in  an  equitable  action  include  other  rights  which  are  also  pri- 
mary In  the  sense  that  they  might  constitute  separate  grounds 
of  complaint,  but  which  by  reason  of  their  relation  to  the  domi- 
nant purpose  of  the  suit  are  deemed  to  be  embodied  therein. 

Ibid. 

9.  When  a  contract  between  two  or  more  persons  on  one  side  and 

two  or  more  persons  on  the  other  creates  a  situation  involving 
presently  or  proximately  separate  rights  upon  one  side,  each 
of  which,  with  a  violation  thereof  by  the  other  side,  would  con- 
stitute a  complete  ground  of  complaint  for  judicial  redress,  the 
initial  circumstance, — the  making  of  the  contract, — ^is  a  "trans- 
action," within  the  meaning  of  the  statute,  and  such  grounds 
of  complaint,  should  they  arise,  would  be  separate  "causes  of 
action  arising  out  of  the  same  transaction,"  within  the  mean- 
ing of  the  statute.  Ibid. 

By  whom  action  may  be  brought  or  maintained.  See  Deeds,  3.  Ix- 
BUBANCE,  6.  Municipal  Corporations,  16.  Partnership,  8,  10, 
13. 

lAmitations,    See  Limitation  of  Actions. 

Abatement  and  revival  of  action.    See  Abatement  and  Revival. 

Consolidation  of  actions  for  trial:  Order  of  trial. 

10.  Refusal  to  consolidate  an  action  against  a  city  to  recover  for  in- 
jury to  plaintiff's  lot  by  the  cutting  down  of  the  street  in  front 
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thereof  with  an  action  against  the  city,  Its  treasurer,  and  the 
contractor,  to  set  aside  a  special  assessment  certificate  Issued 
for  such  work  to  said  contractor,  and  for  other  relief.  Is  held 
not  to  have  been  error;  nor  was  It  error  to  direct  the  trial  of 
the  action  at  law  first.  Immediately  followed  by  that  of  the  suit 
in  equity,  the  court  having  control  of  both  cases  at  the  same 
time.    Hauhner  v.  Milwaukee,  153 

-  ADJOINING  LANDOWNERS 

See  Advebbb  Possession. 

1.  An  encroachment  by  one  person  into  the  domain  of  another,  that 

other  not  being  prejudiced  In  the  occupancy  of  his  land  up  to 
the  boundary  line  between  the  two,  as  for  example  by  such 
person  projecting  the  eaves  of  his  building  over  the  boundary 
line.  Is  remediable  at  the  suit  of  such  other  to  enjoin  as  a  con- 
tinuous trespass.    Huber  v.  Stark,  359 

2.  It  is  no  ground  for  mitigation  of  damages  caused  to  the  property 

of  one  person  by  a  trespass  thereon  that  if  such  property  had 
been  in  a  good  state  of  repair  the  wrongful  invasion  would  not 
have  damaged  It.  *  IMd, 

3.  If  one  person  without  consideration  verbally  grants  the  use  of 

his  land  to  another,  regardless  of  whether  when  the  permission 
is  given  the  parties  contemplate  that  the  privilege  will  be  per- 
manent, and  whether  such  other  enters  upon  the  land  and  ex- 
pends money  thereon  to  facilitate  the  enjoyment  of  such  privi- 
lege, the  transaction  creates  only  a  mere  license  revocable  at 
the  pleasure  of  such  person.  Ihid. 

4.  "No  one  has  a  right,  by  an  artificial  structure  of  any  kind  upon 

his  own  land,  to  cause  the  water  which  falls  and  accumulates 
there(Mi  in  rain  or  snow  to  be  discharged  upon  the  land  of  an 
adjacent  proprietor.  Such  an  erection,  if  it  occasions  the  water 
to  flow  either  in  the  form  of  a  current  or  stream,  or  only  In 
drops,  works  a  violation  of  the  adjoining  proprietor's  right  of 
property,  and  cannot  be  justified,  unless  a  right  is  shown  by 
express  grant  or  by  prescription."  Ihid, 

Adjoubuments.    See  Ousts,  2,  3. 

AoMi:visTBATOBS.    See  Execittobs  and  Administbatobs. 

Admissions.    See  Evidence,  3,  4. 

ADVERSE  POSSESSION. 

1.  According  to  the  courses  and  distances  In  two  conveyances  by  the 
same  grantor  to  different  grantees,  there  remained  a  strip  be- 
tween the  two  tracts  conveyed,  but  one  deed  described  the  tract 
thereby  conveyed  as  bounded  on  the  south  by  the  other  tract, 
and  the  other  deed  referred  to  a  corner  of  the  first  tract  as  being 
on  the  north  boundaiT  line  of  the  second.  There  was  a  rail 
fence  upon  what  was  understood  to  be  the  line  between  the 
tracts,  but  in  fact  this  was  at  one  end  about  ten  feet  and  at  the 
other  about  eighteen  feet  south  of  the  north  line  of  the  south- 
ern tract  as  described  by  courses  and  distances.  The  grantees 
and  those  claimins:  under  them  respectively  occupied  up  to  this 
line  uninterruptedly  and  without  dispute  for  more  than  twenty 
years,  and  during  that  time  built  a  new  division  fence  on  such 
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line,  each  building  one  half  thereof.  Held,  that  this  established 
title  by  adyerse  possession  up  to  said  line  in  the  owners  of  the 
northern  tract    Off  v.  Heinricha,  440 

2.  After  the  title  was  so  established,  L.,  the  owner  of  the  northern 
tract,  conveyed  by  the  same  description  as  in  the  original  deed 
of  that  tract,  and  a  plat  was  made  and  recorded,  which,  as  to 
Its  south  boundary,  was  in  accordance  with  the  courses  and 
distances  in  said  description,  leaving  a  strip  between  such  plat 
and  the  old  fence  line.  Afterwards  the  southern  part  of  th» 
tract  was  reconveyed  to  L.  by  deed  designating  the  southern 
boundary  as  the  north  line  of  the  southern  tract,  the  same  a» 
in  the  original  deed — ^and  L.  thereupon  resumed  possession  and 
occupancy  up  to  the  old  fence  line.  Held,  that  the  title  up  to 
such  old  fence  line  thereby  became  revested  in  L.,  although  in 
the  meantime  the  owner  of  the  southern  tract  had  recorded  a 
plat,  making  the  north  line  thereof  the  same  as  the  south  line 
of  the  plat  above  mentioned.  Ihid. 

Advicb  of  Counsel.    See  Malicious  Pbosecutioit. 

Agenct.    See  Pbincipal  and  Agent. 

Ambiguitt  in  deed.    See  Deeds,  5. 

Amendment. 
Of  pleading.    See  Contbacts,  12.    Neguoenob,  2. 
Of  statutes.    See  Bastabdt,  1.    Counties,  3.    Municipal  Cobpoba- 
TiONB,  6,  7,  9.    Rajlboads,  7. 

APPEAL  AND  ERROR. 

DediUms  revietoable:  Appealable  orders.    See  New  Tbial,  1. 

1.  An  order  appointing  a  referee  under  sec.  3,  ch.  300,  Laws  of  1899* 

(providing  for  a  special  proceeding  for  the  sale  of  future  con- 
tingent interests  in  lands),  is  not  a  "final  order"  within  the- 
meaning  of  subd.  2,  sec.  3069,  Stats.  1898.   Kingston  v.  Kingston. 

26'^ 

2.  The  provision  in  sec.  3047,  Stats.  1898,  that  appeals  may  be  taken 

from  "interlocutory  judgments/'  has  no  application  to  inter- 
locutory orders  in  special  proceedings.  Ibid. 

3.  An  order  striking  out,  as  irrelevant,  portions  of  a  complaint  Is  not 

appealable.  It  does  not  determine  the  action  or  prevent  a  Judg- 
ment from  which  an  appeal  might  be  taken,  within  the  mean- 
ing of  subd.  1,  sec.  3069,  Stats.  1898.    Wiesmann  v.  Shanley,  431 

4.  An  appeal  from  a  discretionary  order  will  be  dismissed  if  there- 

was  no  abuse  of  discretion.    Eg  gen  v.  Fox,  534 

Exceptions  in  court  below.    See  Jubt,  11. 
Bill  of  exceptions.    See  Juby,  11. 

5.  Neither  the  charge  of  the  trial  court  nor  its  rulings  in  respect 

thereto  being  preserved  in  a  bill  of  exceptions,  alleged  errors  in 
such  charge  cannot  be  reviewed  on  writ  of  error.   James  v.  State. 

130 

6.  Exceptions  to  instructions  not  preserved  in  a  bill  of  exceptions- 

cannot  be  reviewed  upon  appeal.    Ullman  v.  State,  602 

Dismissal  of  appeal.     See  Appeal,  4,  13.     Counties,  4.     Justices* 

COUBTS,  4. 

7.  In  the  absence  of  statutory  provisions  to  the  contrary  the  dis- 

missal of  an  appeal  removes  the  case  from  the  appellate  court 
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and  places  the  parties  in  the  same  condition  as  they  were  before 
the  appeal  was  taken.  Silverman  v.  Fidelity  d  C.  Co.  459 
Conclusiveness  of  former  decision:  Res  fudicata.  See  Judqmsitt,  6v 
Afflrm>ance  and  reversal:  Material  and  immaterial  errors.  See  Abate- 
ioJnt,  2.  Action,  10.  Bastardy,  2-5.  Conversion.  Cbihinal 
Law,  2,  ^11,  14.  E\^DENCE,  5.  Fish  and  Game,  3,  4.  Guar- 
anty, 1,  4.  Homicide,  7-9,  12,  13.  Judgment,  1.  Master  anp 
Servant,  1-3,  5-7,  15,  17,  18.    Negligence,  2-7.    Trial,  1,  2. 

8.  Affirmance  on  equal  division  of  court.    Francisco  v.  Hatch,    220 

9.  Rejection  of  evidence  offered  to  impeach  immaterial  testimony 

elicited  from  the  opposite  party  on  cross-examination,  is  not 
a  material  error.    Madler  v.  Pozorski,  477 

10.  An  erroneous  instruction  is  not  cured,  nor  the  presumption  of 

prejudice  therefrom  overcome,  by  a  correct  statement  of  the 
law  on  the  same  subject  elsewhere  in*  the  charge.  Schmidt  v. 
State,  61& 

11.  A  statement  by  counsel  for  the  plaintiff  that  an  insurance  com- 

pany had  undertaken  to  pay  any  Judgment  recovered  against  de- 
fendant in  the  action,  made  In  the  presence  of  Jurors  In  the 
course  of  a  .colloquy  between  the  court  and  counsel  on  both 
sides  respecting  a  question  asked  of  a  Juror  upon  his  voir  dire, 
is  held,  under  all  the  circumstances  and  in  view  of  the  Instruc- 
tions to  the  Jury  to  disregard  any  such  statements,  not  to  have 
constituted  prejudicial  error.  Faher  v.  C.  Reiss  Coal  Co.  554 
Judgment  after  reversal:  Power  of  trial  court. 

12.  Under  sec.  3071,  Stats.  1898,  where  the  supreme  court  reversed  the 

Judgment  of  the  trial  court  and  remanded  the  cause  "with  di- 
rections to  enter  Judgment  dismissing  the  complaint,"  the  trial 
court  had  no  power  to  enter  any  different  Judgment  in  the  ac- 
tion, even  though  the  parties  made  no  objection  or  voluntarily 
submitted,  as  prescribed  in  sec.  2788,  a  matter  in  controversy 
arising  out  of  an  order  relative  to  the  rents  and  profits  of  the 
land  in  suit,  made  prior  to  the  Judgment  appealed  from.  Kuenzli 
V.  Burnham,  480 

Appeal  from  county  court:  Dismissal:  Judgment. 

13.  Sec.  ^037,  Stats.  1898,  does  not  authorize  the  circuit  court,  upon 

dismissing  an  appeal  from  the  county  court,  to  remand  the 
cause  for  further  proceedings  in  accordance  with  the  findings 
of  the  circuit  court,  especially  where  such  proceedings  would 
necessitate  the  vacation  of  the  Judgment  appealed  from.  Silver- 
man V.  Fidelity  d  C.  Co.  45» 

Appeal  from  justices*  courts.    See  Justices'  Courts,  4. 

Appeal  from  county  hoard.    See  Counties,  4.    Taxation,  13. 

Appealable  Orders.    See  Appeal,  1-4. 

Apportionment  of  Indebtedness  on  division  of  town.    See  Towns. 

Arrest  and  Examination:  Complaint.    See  Criminal  Law,  1. 

Assault. 
With  Intent  to  rape.    See  Criminal  Law,  12. 
With  Intent  to  kill.    See  Homicide,  3-13. 

Assessments  for  street  Improvements.    See  Municipal  Corporations^ 
2-lG. 

Assessors.    See  Taxation,  4-7,  11. 
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ASSIGNMENT. 

Of  fund  not  yet  in  existence:  Equitable  lien, 

A  writing  given  by  H.  to  K.,  authorizing  one  M.  to  pay  to  K.  all 
sums  to  become  due  upon  subsequent  sales  of  milk  by  H.  to  M. — 
there  being  an  expectation  that  such  sales  would  be  made,  but 
no  binding  contract  between  H.  and  M.  to  that  effect — did  not 
pass  any  legal  interest  in  any  such  sum  not  actually  paid  over 
to  K.,  or  give  him  any  equitable  lien  thereon,  as  against  a  sub- 
sequent garnishment  of  M.  by  another  creditor  of  K.  0*Niel  v. 
Wm.  B.  H.  Kerr  Co.  234 

Of  check.    See  Banks  and  Banking. 
Of  note  and  mortgage:  Fraud.    See  Gabnishment. 
Of  insurance  policy:  Married  women.    See  Insukange,  3,  4. 
Of  judgment.    See  Judgment,  2. 

Assumption  of  Risk.    See  Master  and  Sebvant,  11,  14,  15,  19. 
Attobneys. 

Improper  statements  before  jury.    See  Appeal,  11. 
Advice  of.    See  Malicious  Prosecution. 
Purchase  at  tax  sale.    See  Tax  Titles,  1,  2. 

BANKS  AND  BANKING. 
See  Garnishment.    Taxation,  2-4.    Tax  Titles,  1-3. 

1.  Where  a  check  upon  another  bank  is  indorsed  by  the  payee  and 

deposited  in  the  bank  in  which  he  keeps  an  account,  and  the 
latter  banks  accepts  it  and  credits  the  amount  as  cash  to  the  de- 
positor's account,  to  be  checked  against  as  he  sees  fit,  these  acts 
indicate,  prima  facie,  the  completed  transfer  of  the  check,  by 
whic'h  the  bank  accepting  it  becomes  the  owner  thereof  and  not 
a  mere  agent  to  collect.    Aebi  v.  Bank  of  Evanaville,  73 

2.  In  such  a  case  the  payee  of  the  check  is  'chargeable  only  as  an 

indorser,  and  to  charge  him  as  such  the  check  must  be  pre- 
sented for  payment  within  a  reasonable  time.  Ibid. 

3.  The  bank  receiving  the  check  in  such  a  case  mailed  it  on  the 

same  day  (Sept.  21)  to  the  drawee  bank,  located  in  a  city  seven- 
teen miles  distant.  It  gave  the  matter  no  further  attention 
until  about  Oct.  1,  when  it  learned  that  the  check  had  not 
reached  its  destination  and  was  lost.  It  did  not  notify  the 
payee  until  Oct.  19,  and  presentment  of  a  duplicate  was  not 
made  until  Oct.  26,  when  payment  was  refused,  the  drawer  hav- 
ing then  no  funds  in  the  drawee  bank,  although  at  several  times 
after  Sept.  21,  including  Oct.  1-3,  he  had  had  a  balance  there 
exceeding  the  amount  of  the  check,  and  up  to  Oct.  23  was  in 
apparent  credit  at  the  bank  to  an  amount  more  than  sufficient 
to  satisfy  the  demand.  Held,  that  prior  to  Oct.  19  the  payee  had 
been  discharged  from  liability  as  indorser.  Ibid. 

4.  The  payee  having  been  absolutely  discharged,  any  renewal  of  his 

liability  must  be  by  new  contract;  and  his  co-operation  with' 
the  indorsee  bank  in  obtaining  and  indorsing  a  duplicate  check, 
at  the  request  of  such  indorsee  and  to  enable  it  to  obtain  the 
money  from  the  drawee,  did  not  amount  to  a  waiver  of  the  pre- 
vious omissions  of  the  indorsee  or  to  an  agreement  to  assume 
a  new  liability.  Ibid. 
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5.  Only  when  an  indorser  was  informed  of  all  the  material  facts  re- 
sulting in  his  discharge  from  liability,  will  a  new  promise  of 
liability  be  implied  from  acts  which  otherwise  might  justify 
such  implication.  Ibid.. 

BASTARDY. 

1.  Sec.  1535,  Stats.  1898  (under  which  one  found  guilty  of  bastardy 

is  to  be  charged  in  the  Judgment  with  the  future  maintenance 
of  the  child  and  also  "for  the  care  and  support  of  such  child 
since  its  birth"),  does  not  change  the  rule  which  obtained  prior 
to  the  revision  of  1878  (under  statutes  providing  for  the  main- 
tenance of  the  child)  that  defendant  is  to  be  charged  with  such 
maintenance  from  the  birth  of  the  child  onward.  8onnenherg  v. 
State,  124 

2.  An  instruction  that  before  the  jury  could  find  defendant  guilty 

they  must  be  satisfied  that  he  had  sexual  intercourse  with  the 
complainant  during  a  time  in  which,  in  the  ordinary  course  of 
nature,  the  child  could  be  begotten,  was  not  erroneous.         Ihid, 

3.  An  instruction  that  the  guilt  of  defendant  must  be  proved  beyond 

a  reasonable  doubt,  but  if  the  jury  believe  the  testimony  of  the 
complainant  and  her  statement  that  she  did  not  have  intercourse 
with  any  other  man,  and  that  it  is  proved  beyond  a  reasonable 
doubt  that  the  defendant  is  the  father  of  the  child,  they  should 
find  him  guilty,  was  not  erroneous.  Ihid. 

4.  A  Judgment  in  bastardy  proceedings  requiring  defendant  to  pay 

the  costs  "forthwith,"  means  as  soon  as  they  are  taxed,  and  de- 
lay in  the  taxation  for  two  weeks  is  not  prejudicial.  Ihid, 

5.  Allowing  defendant  twenty  days  In  which  to  give  the  bond  re- 

quired by  the  judgment  is  not  error  of  which  he  can  complain. 

Ihid. 
BENEFrr  Associations.    See  Insurance,  7,  8. 

Bnx  OF  Exceptions.    See  Appeal,  5,  6.    Jubt,  11. 
Bill  of  Sale.    See  Sales,  1,  2. 

Bills  and  Notes.    See  Banks  and  Banking.    Qabnishment.    Quab-^ 
antt,  2.    Judgment,  2. 

Boabd  op  Health.    See  Health.    Justices'  CJoubts,  2. 
Boabd  of  Review.    See  Depositions.    Taxation,  6-10. 
Bonds. 

For  maintenance,  etc.    See  Bastabdt,  5. 

Of  guardian.    See  Guardian  and  Wabd. 
Boundaries.    See  Adverse  Possession.    Ejectment. 

BRIBERY. 

Even  though  an  ordinance  pending  before  a  city  council  attempts 
to  grant  a  privilage  which  in  law  the  council  has  no  right  to 
grant,  yet  If  it  deals  with  a  subject  over  which  the  council  has 
jurisdiction  and  the  members  of  the  council  have  a  right  to  vote 
thereon,  the  voting  on  such  ordinance  is  action  by  such  mem- 
bers in  their  official  capacity,  and  if  one  of  them  receives  money 
from  any  person  under  an  understanding  or  agreement  that  his 
vote,  judgment,  or  action  on  the  matter  shall  be  influenced 
thereby,  he  is  guilty  of  an  offense  under  sec.  4475,  Stats.  1898. 
Murphy  V.  State,  635> 

Bridges.    See  Highways  and  Bridges,  2-4. 
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BROKERS. 
See  CoNTBACTS,  3. 

1.  Where  plaintiff,  having  authority  to  offer  certain  land  for  sale 

and  to  submit  bids  therefor  to  the  own^r,  agreed  with  defend- 
ant that  if  the  latter  should  ilnd  a  purchaser  the  profits  should 
be  equally  divided,  but  no  exclusive  agency  was  transferred  to 
defendant,  it  was  not  inconsistent  with  such  contract  for  plaint- 
iff to  endeavor  to  make  a  sale  to  defendant's  customer.  'Metier 
V.  Pozorski,  All 

2.  Such  an  agreement  by  plaintiff  was  not  inconsistent  with  his 

duty  to  the  owner  of  the  land,  if  there  was  no  fraud,  deception, 
or  unfair  dealing  in  his  relations  with  such  owner.  Ibid, 

3.  Unfair  dealing  by  defendant  with  the  owner,  in  which  plaintiff 

did  not  participate,  would  not  affect  plaintiff's  right  to  recover 
his  share  of  the  profits  made  by  defendant  on  a  sale  of  the  land. 

Ibid. 

4.  In  an  action  to  recover  for  sei*vices  in  negotiating  an  exchange  of 

lands,  the  evidence  being  conflicting  as  to  the  terms  of  the  oral 
contract  under  which  plaintiff  claimed,  it  is  held  that  it  was  a 
question  for  the  jury  whether  he  had  earned  the  agreed  com- 
mission.   8chults:  V.  Eherle,  594 

BuiLDTNo  CoNxaACTS.    See  Contracts,  4--13.    Damages. 

Burden  of  Proof.     See  Fisk  and  Game,  8.    Husband  and  Wife,  3. 
'  Taxation,  3. 

Capital  of  Bank.    See  Taxation,  2-4. 

Carriers.    See  Railroads^  9,  10. 

Cause  of  Action.    See  Action,  2-9. 

CERTIORARI. 
See  Taxation,  10. 

The  petition  for  a  writ  of  certiorari  should  specify  the  Jurisdic- 
tional defects  relied  upon,  and  defects  not  so  pointed  out  will 
not  be  considered.    Tourville  v.  8.  D.  8eavey  Co,  5t> 

Challenge  to  the  array.    See  Juar,  5-12. 
Change  of  Grade.    See  Municipal  Corporations,  2-10. 
Chattel  Mortgages.    See  Sm.es,  1,  2. 
Checks.    See  Banks  and  Banking. 
Circuit  Courts.    See  Appeal,  12,  13.    Courts,  1. 
Cities.    See  Municipal  Corporations. 
Claims. 

Against  decedents.    See  Abatement.    Partnership,  12. 

Against  counties.    See  Counties,  2-4.    Taxation,  12-18. 
Co-employees.    See  Master  and  Servant,  8-10.    Rah^roads,  14. 

COMMERCE. 

JL.  Interstate  commerce  conducted  by  corporations  organized  within 
different  states  stands  upon  the  same  footing  under  the  federal 
constitution  as  interstate  commerce  conducted  by  individuals. 
Oreek-American  8.  Co.  v.  Richardson  D,  Co.  469 
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2.  A  contract  for  the  sale  of  a  lawful  article  of  commerce  in  Its 

original  package  while  it  was  an  article  of  interstate  commerce 
is  not  governed  by  sec.  1770&,  Stats.  1898,  prescribing  conditions 
upon  which  foreign  corporations  may  transact  business  in  this 
state  and  depriving  them  in  certain  cases  of  the  right  to  re- 
cover upon  contracts  made  before  compliance  with  its  provis- 
ions. IHd. 

3.  By  the  terms  of  an  agreement  for  the  sale  of  a  bale  of  sponges 

by  plaintiff,  a  foreign  corporation,  to  defendant,  a  domestic  cor- 
poration, two  bales  were  to  be  shipped  from  Chicago  to  Mil- 
waukee for  inspection  and  defendant  was  to  have  the  right  to 
choose  one  or  to  reject  both.  The  bales  were  shipped  accord- 
ingly, with  other  goods,  to  plaintiff's  agent  in  Milwaukee,  who 
at  defendant's  request  opened  the  bales  and  examined  their  con- 
tents and  then,  after  refastenlng  them  as  they  were  before,  de- 
livered one  to  defendant.  Held,  that  the  goods  delivered  had  not 
lost  their  character  as  articles  of  interstate  commerce,  and  that 
the  right  of  plaintiff  to  enforce  payment  therefor  was  not  af- 
fected by  sec.  1770&,  Stats.  3898.  '  Jhid, 

Commissions  on  Sales.    See  Bbokebs.    Contracts,  3. 

Common  Cabbiebs.    See  Railboads,  9,  10. 

Complaint.  See  Action,  1-9.  Appeal,  3.  Criminal  Law,  1.  Eject- 
ment. Fish  and  Game,  2.  Negligence,  2.  Pabtnebshif,  1,  d, 
13.    Pleading,  1-3. 

Condemnation  of  Land.    See  Railroads,  3-8. 

Conditions. 

Precedent.    See  Counties,  2.    Highways,  3,  4. 

Subsequent.    See  Deeds,  1,  2. 
Confessions.    See  Rape,  2. 

Considebation.    See  Deeds,  2,  3.    Guaranty,  1-3. 
Consolidation  of  actions.    See  Action,  10. 
Constables.    See  Counties,  2-4. 
Constitutional  Law. 

Interstate  commerce.    See  Commebce. 

Preservation  of  fish,  etc.    See  Fish  and  Game,  1. 

Vested  rights.    See  Municipal  Cobpobations,  9. 
Contagious  Diseases.    See  Health. 
Contingent  Intebests  in  land:  Sale.    See  Appeal,  L 

CONTRACTS. 

See  Bbokebs.    Pabtnebship. 

Validity:  Statutes  construed.    See  Commerce.    Health.    Insurance, 

1-4. 
Same:  Statute  of  frauds.    See  Fbauds,  Statute  or.    Spegifio  Pbr- 

FOBMANCE,  3-5. 

Fraud:  Illegality.    See  Tax  Titles,  1. 

Parties:  Infants.    See  Infants.    Mabteb  and  Sebvant,  1-7. 

Same:  Married  women.    See  Inbubance,  3,  4. 

Made  through  agents.    See  Pbincipal  and  Agent.    Refobmatiok,  4. 

SPEcnno  Pebfobmance,  3. 
Made  hy  public  officers.    See  Health. 
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O^er  and  acceptance.    See  Specific  Performance,  3,  4. 

Consideration.    See  Deeds,  2,  3.    Quahantt,  1-3.    Judgheitt,  2. 

Implied  contracts:  Necessaries  furnished  to  wife.    See  Husband  and 
Wife,  2,  3. 

Bame:  Services  of  minor.    See  Master  and  Servant,  1-7. 
Construction.    See  Deeds.    Reex>bmation,  4.    Sales.    Towns. 
Bame:  Parol  or  extrinsic  evidence.    See  Deeds,  4,  5.    Reformation,  4. 
Sales,  2. 

Modification:  Ratification.    See  Ouarantt,  3. 
Reformation  for  mistake.    See  Deeds,  3.    Reformation. 
Assignment,    See  Assignment.    Banks,  1.    Judgment,  2. 
Performance:  What  constitutes. 

1.  Where  one  of  the  issues  to  be  determined  by  a  Jury  Is  whether 

the  plaintiff  substantially  performed  his  contract,  they  should 
be  made  to  understand  what  constitutes  such  performance.  ^Man- 
ning V.  School  District,  84 

2.  Substantial  performance  means  full  performance  in  all  those 

essentials  necessary  to  the  accomplishment  of  the  entire  pur- 
pose of  the  contract.  Failure  as  to  any  of  such  essentials, 
whether  in  good  faith  or  bad  faith,  or  any  defect  so  essential 
as  that  the  object  which  the  parties  intended  to  accomplish,  to 
have  a  specified  amount  of  work  performed  in  a  particular  man- 
ner, is  not  accomplished,  is  inconsistent  with  substantial  per- 
formance. Ibid. 

8.  If  a  person  contracts  with  another  to  obtain  options  for  that  other 
to  purchase  real  estate  in  case  he  shall  upon  examination  thereof 
elect  to  do  so,  and  such  person,  pursuant  to  his  obligation,  nego- 
tiates with  a  third  person  to  obtain  such  an  option  and  thereby 
brings  to  such  other's  attention  the  subject  of  the  transaction 
In  aid  of  enabling  him  to  obtain  the  land  if  he  desires  to  do  so, 
and  before  a  formal  option  shall  have  been  obtained  such  other 
concludes  to  make  the  purchase  and  does  so,  he  thereby  becomes 
liable  to  such  person  as  upon  a  full  performautce  of  his  agree- 
ment   Emerson  v.  Nash,  369 

Acceptance  of  deed  as  fulfilling  contract.    See  Reformation,  3. 

Substantial  and  partial  performance:  Measure  of  recovery.    See  Dam- 
ages. 

4.  It  is  error  to  Instruct  that  the  measure  of  the  contractor's  right 

to  recover  on  a  contract  which  he  has  in  good  faith  substan- 
tially performed  is  the  contract  price.  Manning  v.  School  Dis- 
trict, 84 

5.  If  one  only  substantially  performs  his  contract  to  improve  an- 

other's property,  the  circumstances  being  such  that  it  would  be 
impracticable  for  such  other  to  reject  the  incomplete  work,  that 
one  can,  nevertheless,  if  his  failure  to  fully  perform  is  not 
characterized  by  bad  faith,  recover  on  the  contract,  but  the 
measure  of  his  recovery  is  the  contract  price  less  such  deduc- 
tions therefrom  as  will  measure  the  difference  between  full  and 
partial  performance.  Jhid. 

6.  The  right  to  recover  on  a  contract  for  substantial  performance 

does  not  involve  any  Judicial  modification  of  the  contract  to 
the  prejudice  of  the  proprietor.  While  he  may  be  made  to  re- 
spond thereon  for  substantial  performance  he  is  entitled  to  such 
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reduction  from  the  contract  price  as  will,  in  effect,  render  to 
him  that  full  performance  called  for  hy  the  contract.  Ibid, 

7.  The  rule  for  measuring  the  modification  of  the  contract  price  so 

as  to  account  for  the  difference  between  substantial  and  full 
performance  is  this:  So  far  as  the  imi>erfectibns  can  be  rem- 
edied without  any  great  sacrifice  of  work  and  material  wrought 
into  the  subject  of  the  contract,  the  reasonable  cost  of  actually 
making  good  such  defects  is  to  be  allowed,  and  so  far  as  it  is 
otherwise  the  proper  allowance  is  the  diminished  value  of  the 
subject  of  the  contract  by  reason  thereof.  Ibid, 

8.  When  one  contracts  with  another  to  perform  a  stipulated  service 

for  such  other  for  a  stipulated  price,  the  sum  to  be  paid  when 
the  work  shall  be  satisfactorily  done,  such  other  is  the  one  to 
be  satisfied,  and  until  the  happening  of  that  event,  so  long  as 
he  acts  reasonably,  the  contract  price  is  not  collectible.        Ibid. 

9.  The  rule  which  permits  of  a  recovery  on  a  contract  for  substan- 

tial performance  thereof,  without  any  other  acceptance  of  the 
results  than  such  as  is  unavoidable,  does  not  apply  to  mere  par- 
tial performance.  Ibid. 

10.  Where  the  property  and  labor  of  a  person  has  been  wrought  into 

the  property  of  another  resulting  in  a  good-faith  part  perform- 
ance of  a  contract,  but  not  substantial  performance  thereof,  the 
circumstances  being  such  that  the  former  situation  cannot 
practicably  be  restored,  that  other  is  not  liable  at  all  to  the  con- 
tractor merely  because  he  is  enriched  to  the  latter's  loss.      Ibid, 

11.  To  make  one  liable  on  a  contract  under  the  circumstances  stated 

in  the  last  rule,  there  must  be  the  additional  element  of  accept- 
ance of  the  work  other  than  that  appropriation  and  use  thereof 
necessarily  involved  in  the  use  of  the  property  of  which  it  forms 
a  part  Ibid. 

12.  If  one  sues  on  a  contract,  he  cannot  recover  quantum  meruit  with- 

out an  amendment  to  the  complaint  setting  forth  a  cause  of 
action  of  that  character.  Ibid,. 

13.  In  case  of  mere  part  performance  of  a  contract  and  such  accept- 

ance of  the  result  as  to  entitle  the  contractor  to  recover  quan- 
tum meruit,  the  measure  of  his  recovery  is  the  reasonable  value 
of  the  part  performance  upon  a  quantum  meruit  pro  rata  basis, 
i.  e.,  on  the  basis  of  the  value  of  full  performance  at  the  con- 
tract rate.  Ibid,. 

Part  performance  as  ground  for  relief.  See  Specifio  Pebfobmance^ 
4,5. 

Negligent  performance.    See  Railroads,  9. 

Right  to  recover  on  sale:  Effect  of  state  statute.    See  Coumsbce. 

Compelling  sped/lc  performance.    See  Abatement,  2.    Sfechto  Peb- 

FOBMAJNCE. 

Rescission.    See  Deeds,  2.    Pleading,  5. 

Wrongful  declaration  of  forfeiture.    See  Insttbance,  6,  6. 

Release  of  sureties:  New  bond.    See  Guabdian  and  Wabd. 

Discliarge  of  indorser:  Renewal  of  liability.    See  Banks,  4,  5. 

Several  causes  of  action  arising  from  one  contract:  Joinder,  See 
Action,  9. 

Contbibutobt  Nbolioence.  See  Hiohwatb,  6,  9.  Masteb  and  Sebv- 
ANT,  10, 11, 14, 15, 19. 
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CONVERSION  OF  PERSONALTY. 
See  Fraud,  2.    Guabdian  and  Ward,  2. 

1.  In  an  action  against  a  sheriff  and  undersheriff  for  the  conyersion 

of  personlBU  property  contained  in  a  houseboat  levied  upon  by 
the  officers,  it  was  not  error  to  instruct  the  jury  that  if  the 
person  placed  in  charge  of  the  boat  by  the  defendants  forbade 
plaintiff  to  take  the  property,  knowing  or  having  been  informed 
that  plaintiff  was  the  owner  thereof,  this  was  a  denial  by  de- 
fendants of  plaintiff's  right  and  amounted  to  a  conversion  of  the 
property.    Lucaa  v,  Bheridan,  567 

2.  The  evidence  in  such  action — ^tending  to  show,  among  other  things, 

that  after  the  levy  upon  the  houseboat  the  defendants  removed 
plaintiff's  goodiS  tiierefrom  and  put  them  upon  the  beach,  but 
forbade  the  plaintiff  to  take  them  away;  that  while  lying  upon 
the  beach  the  goods  were  rained  upon  and  injured;  and  that  two 
or  three  days  later  defendants  offered  to  let  plaintiff  have  the 
goods,  but  he  then  refused  to  take  them  because  they  had  been 
spoiled — is  held  to  sustain  a  verdict  for  the  plaintifC.  Ibid, 

3.  It  was  not  error  to  instruct  the  jury  that  if,  after  removal  from 

the  boat,  the  goods  had  been  materially  injured  by  rain  or  other- 
wise, or  had  been  in  part  carried  away  by  persons  unknown, 
plaintiff  was  not  bound  to  accept  defendants'  offer  of  return, 
but  was  entitled  to  recover  the  fair  value  of  the  property.  Ibid, 
CoNVETANCES.  See  Adverse  Possession.  Deeds.  Mobtoaoes,  1.  Ret- 
OBMATioiT.    Specific  Pesfobmange. 

COBPOBATIONS. 

Foreign  corporations:  Sales  in  this  state:  Right  of  recovery.    See 

Ck)MMERCE. 

Foreign  life  insurance  companies:  Powers:  Distribution  of  surplus: 
Revocation  of  license.    See  Insurance,  1,  2.    Judgment,  1. 

Banks:  Taxation  of  capital.    See  Taxation,  2-4. 

Railroad  companies:  Organization:  Condemnation  of  land,  etc.  See 
Railboads. 

Municipal  corporations.    See  Municipal  Cobpobations. 

Oobbobobation.    See  Cbiminal  Law,  11. 

•Costs.    See  Bastardy,  4t    Executobs.    Gabnishment,  i.    Tazatioit, 

17. 
<:k>UNTEBCLAiM.    See  Pleading,  5-7. 

COUNTIES. 

County  hoard:  Bow  far  supervisor  represents  town, 

1.  The  supervisor  from  a  town,  while  acting  in  his  capacity  as  a 

member  of  the  county  board,  cannot  be  deemed  to  represent  or 
stand  in  the  place  of  the  town  in  a  capacity  adverse  to  the 
county.  Outagamie  Co.  v.  Oreenville,  77  Wis.  165,  distinguished, 
and  language  used  therein  disapproved.  Bpooner  v.  Washhum 
Co.  24 

Same:  Jurisdiction:  Allowance  of  claims, 

2.  Strict  compliance  with  sec.  680,  Stats.  1898.  is  a  condition  prece- 

dent to  jurisdiction  of  the  county  board  to  allow  the  claim  of 
a  constable  foi"  services  performed  in  a  justice's  court  in  an 
action  wherein  the  state  is  a  party  and  the  county  is  liable  for 
such  services.    The  provision  that  "such  fees  shall  be  .  ,  .  al- 
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lowed  by  the  county  board  in  the  manner  following,  and  in  no 
other  way"  cannot  be  held  to  be  merely  directory.  BirdsaU  v. 
Kewaunee  Co.  .  676 

8.  Sec.  680,  R.  S.  1878,  having  been  amended  by  ch.  117,  Laws  of 
1880  (adding  "officers"  to  those  whose  claims  were  required  to 
be  audited  in  the  manner  therein  prescribed),  in  so  far  as  the 
amended  section  (now  sec.  680,  Stats.  1898)  is  repugnant  to  sec. 
677,  R.  S.  1878  and  Stats.  1898,  the  latter  section  must  be  re- 
garded as  modified  accordingly.  Ibid. 

4.  Where  a  county  board  had  no  Jurisdiction  to  allow  a  claim,  an 
appeal  from  its  disallowance  thereof  confers  no  Jurisdiction  upon 
the  circuit  court  except  to  dismiss  the  proceeding.  Ibid. 

Same:  Accounting  with  toums  for  delinquent  taxes.  See  Taxation, 
12-18. 

Jtefund  to  purchaser  at  void  tax  sale.    See  Tax  Titles,  3. 

Aiding  towns  in  construction  and  repair  of  bridges.  See  Highways, 
1-4. 

Judgments  against  counties:  Execution:  Lien  on  lands. 
[5.  Whether  land  owned  by  a  county  can  be  levied  upon  and  sold 
on  execution,  not  determined.    The  remedy  for  collectioii  of  a 
Judgment  by  compelling  the  levy  of  a  tax  should  be  pursued,  at 
least  until  it  proves  ineffectual.]    Buell  v.  Arnold,  65 

6.  The  docketing  of  a  Judgment  against  a  county  does  not  create  a 
lien  upon  its  lands  under  sec.  2902,  Stats.  1898, — not  even  upon 
lands  to  which  it  has  taken  title  under  tax  deeds  in  proceedings 
to  collect  the  taxes  thereon.  The  word  "person"  in  said  sec- 
tion does  not  include  a  county,  notwithstanding  the  provision 
of  subd.  2,  sec.  4972,  Stats.  1898,  that  such  word  "shall  extend 
and  be  applied  to  bodies  corporate  unless  plainly  inapplicable." 
Rains  v.  Oshkosh,  14  Wis.  372,  distinguished.  Ibid. 

County  Boabd.    See  Counties,  1-4.    Taxation,  12-18. 

County  Coubts.    See  Appeal,  13.    Couets,  1. 

CouBT  AND  Jury.  See  Conversion,  2.  Criminal  Law,  9.  Fish  and 
Game,  6.  Highways,  9.  Homicide,  4.  Husband  and  Wife,  1. 
Master  and  Sebvant,  10,  14.  Railboads,  10-12.  Tbial. 
Watebs. 

COURTS. 

Supreme  court.    See  Appeal  and  Ebbob. 
Circuit  courts.    See  Appeal,  13. 

1.  The  circuit  court  has  Jurisdiction  of  an  action  by  the  personal 

representative  of  one  deceased  partner  for  an  accounting  and 
settlement  of  the  partnership  affairs,  although  the  estate  of  a 
subsequently  deceased  partner  is  in  process  of  settlement  In  the 
county  court,  where  there  is  a  surviving  partner  who  is  a  nec- 
essary party  and  against  whom  Judgment  cannot  be  recovered 
in  the  county  court    Stehn  v.  Hayssen,  683 

County  courts.    See  Appeal,  13.    Coubts,  1. 

Municipal  courts, 

2,  The  municipal  court  of  Douglas  county  was  required  by  law 

(sec.  6,  ch.  112,  Laws  of  1893)  to  be  held  in  a  room  in  the  city 
hall  of  Superior,  to  be  provided  by  said  city,  but  discretion  was 
given  to  the  Judge  to  try  cases  in  some  room  in  the  court  house 
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of  the  county  when  he  should  deem  it  more  conyenlent  Held, 
that  failure  to  state  in  the  docket  the  place  to  which  an  ad- 
journment was  taken  was  not  fatal  to  the  Jurisdiction,  the  nec- 
essary Inference  in  such  a  case  being  that  the  place  where  the 
summons  was  made  returnable  was  the  place  where  the  cause 
would  be  called  for  trial  after  the  adjournment.  Taurville  v.  8. 
D.  Seavey  Co.  5^ 

8.  Sees.  3630,  3631,  Stats.  1S98,  relating  to  adjournments  in  jus- 
tices' courts,  do  not  apply  to  the  municipal  court  for  Rock 
county.  The  character  of  that  court  as  a  court  of  record,  con- 
ferred by  ch.  197,  Laws  of  1881,  is  not  taken  away  by  those  pro- 
visions of  said  chapter  which  vest  in  it  the  powers  and  juris- 
diction of  justices  of  the  peace  and  declare  that  the  general 
provisions  of  law  relative  to  actions  before  justices  shall  be  ap- 
plied so  far  as  appropriate.    Bnyder  v.  Malone,  114 

District  court  of  Milwaukee,    See  Justices'  Coubts. 

Justices*  courts.    See  Justices'  Cotmrs. 

Covenant  or  condition  subsequent.     See  Deeds,  2. 

Cbeditobs'  Remedies.  See  Assiqnment.  Counties,  5,  6.  OASifisH* 
.m£nt.    Judgment,  2.    Partnership,  1-6. 

CRIMINAL  LAW  AND  PRACTICE. 

See  Bastardy,    ^bibeby.    Fai.se  Pbetenses.    Ho&nciDE.    Rape. 

Jurisdiction  in  criminal  cases.    See  Jt^stices'  Courts,  1,  2. 
Arrest  and  examination:  Complaint. 

1.  The  formal  written  complaint  under  sec.  4776,  Stats.  1898  (relat- 

ing to  the  arrest  and  examination  of  offenders),  may  be  upon 
information  and  belief,  even  when  the  offense  charged  therein 
is  a  felony.    Murphy  v.  State,  63& 

Information,    See  False  Pretenses,  4.    Criminal  Law,  12,  13. 

Insanity  as  a  defense.    See  Criminal  Law,  5,  7,  9, 14. 

Evidence.  See  Bastardy,  3.  False  Pretenses,  2.  Homicide,  IHS. 
Rape. 

Same:  Rebuttal:  Discretion, 

2.  Where  evidence  offered  as  rebuttal  is  not  strictly  such,  being 

upon  a  subject  fully  gone  into  in  the  evidence  in  chief,  its  ad- 
mission or  exclusion  rests  largely  in  the  discretion  of  the  trial 
court,  and  the  judgment  will  be  reversed  only  for  abuse  of  such 
discretion.    Steward  v.  State,  62 J 

Same:  Proceedings  before  grand  jury, 

3.  Testimony  of  grand  jurors  and  of  the  district  attorney  as  to 

statements  made  before  the  grand  jury,  and  the  minutes  of  the 
grand  jury's  proceedings,  are  admissible  as  original  evidence 
upon  a  subsequent  trial  in  court,  if  not  objectionable  under  the 
ordinary  rules  of  evidence,  whenever  the  court  deems  it  neces- 
sary for  the  ascertainment  of  truth  an4  in  furtherance  of  jus- 
tice; and  especially  is  a  defendant  entitled  to  introduce  such 
evidence  for  the  purpose  of  sustaining  a  claim  (under  sec  4078. 
Stats.  1898,  as  amended  by  ch.  85,  Laws  of  1901)  to  immunity 
from  the  prosecution  because  of  his  having  testified  before  the 
gi-and  jury  concerning  the  matter  for  which  he  is  being  prose- 
cuted.   Murphy  V.  State,  63& 
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4.  The  statutes  (sees.  2653-2566,  Stats.  1898)  do  not  abrogate  the 

common-law  rules  as  to  the  competency  of  the  eyidenoe  above 
mentioned.  Il>id, 

Same:  Insanity. 

5.  Evidence  of  acts  and  symptoms  held  sufficient  to  sustain  a  verdict 

of  insanity.  Chafln  Will  Case,  32  Wis.  657,  distinguished. 
Steward  v.  State,  623 

Insanity  at  time  of  trial:  Inquisition, 

6.  Under  sec.  4700,  SUts.  1898,  it  is  the  duty  of  the  trial  court,  at 

any  stage  of  the  proceedings,  upon  proper  application,  if  in- 
formed that  there  is  a  probability  that  defendant  is  then  in- 
sane, to  make  inquisition  and  determine  that  question  before 
another  step  is  taken  in  the  trial,  even  though  delay  and  em- 
barrassment in  the  regular  proceedings  of  the  jcourt  should 
thereby  result    Steward  v.  State,  '  623 

7.  The  verdict  of  the  Jury  on  the  special  issue,  that  defendant  was 

sane  at  the  time  of  the  alleged  ofTense,  Is  not  a  determinatloif  of 
his  sanity  at  the  time  of  the  trial.  Ibid, 

8.  Denial  of  Inquisition  as  to  defendant's  sanity  at  the  time  of  the 

trial  upon  the  ground  that  the  application  therefor  came  too 
late  Is  not  a  determination  that  he  is  sane  at  that  time.  J&ief. 

Instructions   to  jury.    See   Bastardy,   2,   3.    False  Pbetenses,   3. 
Homicide,  7-9,  11-13. 

Same:  Insanity:  Invading  province  of  jury. 

9.  An  Instruction,  in  a  criminal  case,  that  the  jury  should  not  find 

defendant  insane  on  the  ground  alone  that  he  had  been  In  the 
habit  of  telling  exaggerated  stories,  or  had  manifested  symp- 
toms of  melancholy,  moroseness,  mental  exaltation  or  depres- 
sion, or  for  any  mere  eccentricity  or  peculiarity,  was  an  inva- 
sion of  the  province  of  the  Jury;  and  the  error  was  not  cured 
by  the  stetement  that  such  acts  and  symptoms  might  be  taken 
into  consideration  in  determining  the  question  of  Insanity. 
Steward  v.  State,  623 

Same:  Requests  covered  by  general  charge, 

10.  Refusal  to  give  requested  instructions  Is  not  error  where  the 

general  charge  sufficiently  and  properly  covers  the  points  em- 
braced in  them  and  correctly  informs  the  Jury  of  the  rules  of 
law  applicable  thereto.    Murphy  v.  State,  635 

Same:  Uncorroborated  testimony  of  aocompMcc*;  Discretion, 

11.  Refusal  to  instruct  the  Jury  that  they  would  not  be  warranted  in 

convicting  defendant,  because  the  evidence  relied  on  to  establish 
g\iilt  is  the  uncorroborated  testimony  of  accomplices  in  crime, 
is  held  in  this  case  not  to  have  been  an  abuse  of  discretion,  the 
testimony  being  amply  sufficient  to  sustain  the  verdict  of  guilty. 

Ibid. 
Verdict:  Sufficiency:  General  verdict  on  several  counts. 

12.  Upon  an  information  charging  in  one  count  both  rape  and  assault 

with  intent  to  rape,  a  verdict  of  "guilty  as  charged"  is  not  un- 
certain, the  charge  of  assault  with  intent  to  rape  being  mere 
surplusage,  since  it  is  necessarily  included  in  the  charge  of 
rape.    James  v.  State,  130 

13.  A  general  verdict  of  guilty  will  be  ascribed  to  the  good  counts 

in  an  information,  where  there  is  nothing  in  the  instructions 


694  INDEX.  [124 


or  otherwise  to  indicate  that  it  was  addressed  to  bad  oounts. 
Bates  V,  State,  612 

Bame:  Insanity:  Form, 

14.  Sec.  4697,  Stats.  1898,  does  not  prescribe  the  form  of  verdict  npon 
the  special  issue  of  insanity,  but  only  requires  that  the  question 
of  insanity  or  reasonable  doubt  of  sanity  shall  be  submitted  in 
some  form.  Refusal  to  submit  a  form  of  verdict,  requested  by 
defendant,  that  there  was  reasonable  doubt  of  his  sanity  at  the 
time  of  the  alleged  offense  and  that  he  was  not  guilty  for  that 
reason,  was  not  error,  where  the  Jury  were  properly  instmcted 
as  to  the  burden  of  proof  and  as  to  reasonable  doubt  of  sanity, 
and  one  of  the  forms  submitted  to  them  was  in  effect  the  same 
as  that  requested.    Stewardv.  Btate,  623^ 

Cboss-Examination.  See  Fish  and  Game,  3,  4.  Masteb  ano  Serv- 
ant, 2. 

Cumulative  Bond.    See  Guabdian  and  Ward. 

GuHiNO  Errors.    See  Appeal,  10, 11.    Criminal  Law,  9. 

DAMAGES. 

For  breach  of  contract:  Partial  and  substantial  performance.  See 
Contracts,  3-13. 

That  partial  performance  of  a  contract  involving  the  Incorporation 
of  the  labor  and  material  of  the  contractor  into  the  property  of 
another  so  that  the  former  situation  cannot  be  restored,  but  fail- 
ing to  accomplish  substantial  performance,  renders  such  other 
liable  to  the  contractor  to  the  amount  of  such  other's  enrichment 
to  the  contractor's  loss,  is  not  a  part  of  our  judicial  system. 
Manning  v.  School  District,  84 

Instead  of  specific  performance:  Election.    See  Specific  Performance. 

For  wrongful  act  in  declaring  policy  forfeited.    See  Insurance,  6. 

For  trespass:  Mitigation,    See  Adjoining  Landowners,  2. 

For  conversion:  Offer  to  return.    See  Conversion,  3. 

DEATH. 

Where,  in  an  action  for  death  negligently  caused,  the  complaint 
stated  fully  all  the  facts  constituting  a  cause  of  action  under 
sees.  4255,  4256,  Stats.  1898,  in  favor  of  the  surviving  widow,  it 
was  proper  to  treat  as  surplusage  a  statement  at  the  close  that 
by  reason  of  the  death  of  the  intestate  **his  estate  was  damaged," 
etc.    Lounsbury  v.  Davis,  432 

Death  of  Party.    See  Aratement  and  Revival. 

Debtor  and  Creditor.  See  Assignment.  Counties,  5,  6.  Garnish- 
ment.   Judgment,  2.    Partnership,  1-6. 

Deceit.    See  Fraud. 

Declarations.    See  Evidence,  1,  3. 

DEEDS. 

Requisites  and  validity:  Form  of  tax  deed.    See  Tax  Titles,  4-7. 
Deed  and  defeasance,  when  a  mortgage.    See  Mortgages,  1. 
Description  of  land.    See  Adverse  Possession.    Reformation. 


WlJ9,] 


INDEX.  695 


Conditions  subsequent:  Covenant  to  pay  taxes,  etc. 

1.  Conditions  subsequent,  especially  when  relied  upon  to  work  a  for- 

feiture, must  be  created  by  express  terms  or  clear  implication, 
and  are  strictly  construed.    Burgson  v,  Jacohson,  295 

2.  In  consideration,  among  other  things,  of  natural  affection  and 

to  avoid  the  expense  of  a  will,  a  father  conveyed  land  to  his 
daughter,  reserving  a  life  estate  with  right  ot  possession,  and 
the  daughter  covenanted  to  pay  all  taxes.  Upon  her  failure  to 
pay  taxes  the  land  was  sold  therefor,  and  the  father,  to  protect 
himself,  purchased  the  tax  certificates.  Held,  that  the  agree- 
ment to  pay  taxes  would  not  be  considered  a  condition  subse- 
quent for  breach  of  which  the  father  could  re-enter  and  have 
the  conveyance  rescinded.  Ibid. 

Mistake:  Reformation.    See  Reformation. 

3.  The  daughter  having  offered  to  pay  all  the  taxes  with  Interest, 

before  bringing  an  action  to  reform  the  conveyance  as  to  a  mis- 
take  in  the  description  of  the  land,  qame  into  court  in  such  ac- 
tion with  clean  hands,  and  the  conveyance,  not  being  a  voluntary 
one  but  supported  by  a  valuable  consideration,  might  be  re- 
formed. Ibid, 

Construction:  Parol  evidence. 

4.  Parol  evidence  is  not  admissible  to  explain  or  vary  the  terms  of  a 

conveyance  of  land.    Kruse  v.  Koelzer,  636 

5.  Evidence  of  the  acts  of  the  parties  is  not  admissible  to  show  a 

practical  contruction  of  a  deed,  where  its  terms  are  not  ambigu- 
ous or  indefinite.  Ibid. 

DEFEBftED-DiviDEND  POLICIES.    See  Insubance,  1,  2. 

Definitions.    See  Words  and  Phrases. 

Delay.    See  Abatement.    Banks,  3.    Partnership,  9. 

Delinquent  Taxes.    See  Taxation,  12-18. 

Demand.    See  Taxation,  18. 

Demurrer.    See  Partnership,  7,  9, 13.    Pleading,  1-4. 

DEPOSITIONS. 

See  Taxation,  8,  9. 

Sec.  1061,  Stats.  1898,  relating  to  the  manner  of  making  proof  before 
a  board  of  review,  must  be  considered  as  making  an  exception  to 
the  general  statute  (sec.  4086)  as  to  depositions.  State  ex  rel. 
deForest  v.  JSobe,  8 

Descent  and  Distribution.    See  Partnership,  7-13. 

Description  of  Land.  See  Adverse  Possession.  Deeds,  3.  Eject- 
ment.   Reformation. 

Discretion.  See  Abatement,  2.  Action,  10.  Appeal,  4.  Criminal 
Law,  2,  3,  11.  Fish  and  Game,  4.  Judgment,  3.  Jury,  9.  New 
Trial. 

Dismissal. 

Of  appeal.    See  Appeal,  4,  7, 12.    Counties,  4. 

Of  condemnation  proceedings.    See  Railroads,  6. 
District  Attorney.     See  Criminal  Law,  3,  4.    Fish  and  Game,  2. 

Malicious  Prosecution. 
Division  of  towns :  Apportionment  of  Indebtedness.    See  Towns. 


696  mDEX.  [124 


Division  Fences.    See  Adyersb  PossEssioif. 
DocBLE  Taxation.    See  Taxation,  1. 
Easements.    See  Aimtoinino  Landownebs,  3. 

EJECTMENT. 

The  description  of  land  In  a  complaint  In  ejectment  Is  sufficient  If, 
by  the  aid  of  a  surveyor  and  persons  knowing  the  monuments 
and  boundaries  mentioned,  the  land  can  bo  found.  A  description 
designating  the  south  boundary  of  the  tract  In  question  as  the 
north  boundary  of  one  B.'s  land  Is  held  sufficient,  where  the  evi- 
dence and  the  finding  of  the  court  definitely  established  the  exact 
location  of  such  boundary.    Off  v,  HeinricJia,  440 

Election  between  remedies:  Damages  or  specific  performance.  See 
Abatement,  2.    Specdig  Pebtobmance. 

Electobs:  Submission  of  questions  to.  See  Municipal  Cobpobations, 
1.    Stbeet  Railwats.  I 

Emancipation  of  minors.    See  Infants.    Masteb  and  Sebvant,  6. 

Eminent  Domain.    See  Municipal  C^bpobations,  4.    Railboads,  3-8. 

Employee's  Liabilitt.    See  Masteb  and  Sebvant.    Raiijk>ads,  14. 

Equitable  Liens.    See  Assignment. 

Equity.  See  Abatement.  Action,  7,  8.  Adjoining  Landownebs,  1. 
Assignment.  Goubts,  1.  Deeds,  2,  3.  Guabanty.  Judgment. 
Money  Had  and  Received.  Mobtgagbs.  Municipal  Cobpoba- 
TiONs,  16.  Pabtnebship,  6-13.  Refobmation.  SpEcmo  Peb- 
tobmance. 

Estates  of  Decedents.  See  Abatement.  CJoubts,  1.  Death.  Exbcu- 
TOBS.  Fbaud.  Pabtnebship,  7-13.  Specific  Pebfobmance,  2. 
Wills. 

Estoppel.  See  Limitation  or  Actions,  2.  Taxation,  4.  Tax  Titles, 
1,2. 

EVIDENCE. 
See  Cbiminal  Law,  2-5.    DEPOsmoNS.    Witnesses. 

Presumptions  and  burden  of  proof.  See  Fish  and  Game,  7.  Husband 
AND  Wife,  3.    Railboads,  11.    Taxation,  3,  6. 

Relevancy,  materiality,  and  competency.  See  Cbiminal  Law,  3,  4. 
False  Pbetenses,  2.  Fish  and  Game,  3-5.  Guabanty,  1,  2. 
Homicide,  3,  6.  Malicious  Pbosecution,  2.  Masteb  and  Sebv- 
ant, 1-4, 17, 18.    Pabtnebship,  2,  3.    Rape,  3.    Refobmation,  4. 

1.  The  report  of  an  expert  to  the  one  employing  him,  though  com- 

municated to  the  opposite  party.  Is  not  admissible  as  evidence 
In  favor  of  the  employer.    Manning  v.  School  District^  84 

2.  If  a  person  can  testify  to  a  matter  by  reference  to  a  memorandum, 

made  by  him  at  or  about  the  time  of  the  occurrence  and  remem- 
bered by  him  to  have  been  then  known  to  be  correctly  made,  he 
may  do  so,  though  at  the  time  of  testifying  he  cannot,  by  ref- 
erence to  the  memoranidum,  recall  such  matter  to  mind  so  as  to 
testify  from  present  remembrance;  and  the  memorandum  Itself 
may  also  be  properly  received  as  a  part  of  his  evidence.        Ibid. 

Same:  Res  gestw.    See  Railboads,  13. 
Demonstrative  evidence.    See  Railboads,  3,  4. 
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Admissions  and  declarations.    See  Evidenob,  1. 

3.  Statements  of  an  employee  as  to  the  character  of  his  principal's 

work,  not  made  while  he  Is  authorized  to  represent  the  principal 
in  respect  thereto,  are  not  proper  eyidence  against  such  princi- 
pal.   Manning  v.  School  District,  S4 

4.  Evidence  of  casual  statements  or  admissions  of  a  party,  made  in 

casual  conversations  to  disinterested  persons,  is  regarded  in  law 
as  the  weakest  kind  of  evidence.    Orotjan  v.  Rice,  253 

Confessions.   See  Rape,  2. 

Documentary  evidence.    See  Railboabs,  3,  4. 

Parol  evidence  affecting  v)ritings.    See  Deeds,  4,  5.    Sales,  2. 

Opinion  evidence.  See  Evidence,  1.  Master  ajtd  Servant,  17.  Part- 
nership, 3.    Witnesses,  1. 

5.  It  is  error  to  strike  out  opinion  evidence  of  an  expert  at  the  close 

of  a  case  on  the  side  offering  such  evidence,  upon  the  ground 
that  the  detail  facts  upon  which  it  was  hased  were  not  given, 
no  effort  having  been  made  by  cross-examination  to  elicit  tes- 
timony in  that  regard,  and  especially  is  that  so  where  no  ob- 
jection is  made  because  of  such  want  of  detail.  Manning  v. 
School  District^  84 

^.  Questions,  asked  of  medical  experts,  as  to  whether  or  not  injuries 
to  plaintiff's  skull  and  to  one  of  his  eyes  were  likely  to  result 
in  recurrent  troubles,  or  were  apt  to  affect  injuriously  the  other 
eye,  were  not  improper  as  being  conjectural.  Faber  v.  C.  Reias 
Coal  Co.  554 

7.  In  an  action  against  a  town  for  injuries  to  a  traction  engine  which 
ran  off  the  roadway  and  down  a  bank,  the  question  whether 
plaintiff's  employee  was  negligent  in  steering  the  engine  being 
one  of  the  ultimate  questions  for  the  Jury  to  determine,  it  was 
error  to  permit  plaintiff  to  testify  that  in  his  opinion  the  em- 
ployee had  the  necessary  knowledge  and  ability  to  safely  steer 
a  traction  engine.    Johnson  v.  Highland,  597 

Weight  and  sufficiency.  See  Criminal  Law,  5.  Fish  and  Game,  6,  7. 
Homicide,  4,  5.    Taxation,  7,  10, 11. 

ExcEPnoNS  AND  BuL  OF  EXCEPTIONS.    See  Appeal,  6,  6.    Jurt,  11. 

Execution,    See  Conversion.    Counties,  5. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Abatement.     Courts,  1.     Death.     Fraud.     Partnership,  7-13. 
Specific  Performance,  2.    Wills. 

Where  an  administrator  was  duly  authorized,  under  sees.  3811,  3813. 
Stats.  1898,  to  bring  an  action  to  recover  assets  alleged  to  be  a 
part  of  the  estate  of  his  decedent,  and  a  Judgment  was  recov- 
ered against  him  therein  for  costs  and  disbursements,  such  costs 
and  disbursements  were  a  part  of  the  necessary  expenses  of  ad- 
ministration, within  the  meaning  of  sec.  3852,  payable  out  of  the 
assets  of  the  estate,  with  priority  over  general  debts  of  the  de- 
cedent.  Ferguson  v.  Woods,  544 

Exemptions  from  taxation.    See  Taxation,  2-4. 

Expert  Testimony.  See  Evidence,  5-7.  Master  and  Servant,  17. 
Witnesses,  1. 
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FALSE  PRETBNSES. 

1.  Defendant,  by  means  of  false  pretenses,  obtained  a  loan  of  moneys. 

No  part  thereof  was  paid  directly  to  him,  but  upon  his  request 
that  the  moneys  be  sent  to  two  persons  designated  by  him  the 
lender's  agent  bought  bank  drafts  and  mailed  them  to  such  per- 
sons. These  transactions  took  place  in  this  state,  in  the  county 
in  which  the  venue  was  laid.  Upon  one  of  said  drafts  the  per- 
son to  whom  it  was  sent,  a  creditor  of  defendant,  obtained  the 
money  in  Iowa.  There  was  no  evidence  as  to  what  became  of 
the  other  draft.  Held,  that  these  facts  did  not  warrant  a  con- 
viction under  an  information  charging  the  obtaining  of  money 
by  false  pretenses  in  said  county.  Marshall,  J.,  dissents.  Bates 
V.  State,  612 

2.  In  a  prosecution  for  obtaining  money  by  false  pretenses,  defend- 

ant's representations  as  to  the  value  of  his  land  upon  which  he 
obtained  a  loan  were  immaterial  as  being  mere  expressions  of 
opinion,  but  his  statements  of  specific  facts  as  to  what  he  paid 
for  the  land  were  material,  although  their  eCTect  was  merely  to- 
convince  the  lender  of  the  value  of  the  land.  Ibid. 

3.  An  additional  instruction  to  the  Jury,  given  after  they  had  once 

retired,  to  the  effect  that  If  they  found  any  one  of  the  alleged 
false  pretenses,  that  would  suffice,  with  the  qualifications  given 
in  the  original  charge,  is  held  not  erroneous  as  omitting  the 
qualification,  previously  given,  that  the  misrepresentation  must 
have  been  material.  Ibid, 

4.  A  count  in  an  information  for  obtaining  money  by  false  pretenses 

charging  that  the  money  was  obtained  from  H.  P.  P.  ft  Son  is 
bad,  in  that  it  fails  to  specify  any  person  from  whom  the  money 
was  obtained.  Ibid. 

False  Representations.    See  Frattd. 

Fees:  Claim  against. county.    See  Covnttes,  2-4. 

Fellow-Servants.     See  Master  and  Servant,  8-10.    Railroads,  14. 

Fences.    See  Adverse  Possession. 

Fines.    See  Justices'  Courts,  3. 

Fires  negligently  set    See  Negligence,  5-7. 

FISH  AND  GAME. 

1.  The  state  has  the  right  to  enact  reasonable  police  regulations  ta 

preserve  for  its  people  the  fish  and  game  within  its  limits.  It 
may  prohibit  the  shipment  or  sale  of  more  than  a  given  quan- 
tity within  a  given  time  by  any  one  person;  and  such  a  pro^ 
hlbition  is  not  an  unconstitutional  infringement  upon  private 
property  rights.    State  v.  Nergaard^  414 

2.  Under  sec.  1498^,  Stats.  1898,  making  It  the  duty  of  district  at- 

torneys to  prosecute  actions  for  violation  of  the  fish  and  game 
laws  when  complaint  is  made  by  the  state  warden  or  any  deputy, 
the  complaint  In  an  action  in  justice's  court  to  recover  a  for- 
feiture for  such  a  violation,  if  it  appears  on  its  face  to  be  made 
by  one  of  the  officers  named,  need  not  state  that  it  Is  made  on 
behalf  of  the  state,  notwithstanding  the  general  provisions  of 
sec.  3602  in  that  regard.  Ibid, 

5.  In  an  action  to  recover  a  forfeiture  for  a  violation  of  the  fish  laws, 

it  was  not  a  prejudicial  error  to  permit  defendant,  on  his  cross- 
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examination,  to  be  asked  as  to  a  prior  arrest  for  a  similar  of- 
fense, where  in  answering  the  question  he  voluntarily  stated 
that  he  had  been  convicted  of  such  offense.  JMd. 

4.  It  was  not  error  nor  an  abuse  of  discretion  in  such  a  case  to  compel 

defendant,  on  his  cross-examination,  to  answer  the  question 
whether  he  was  not  constantly  under  surveillance  of  the  offi- 
cers of  the  law  while  in  business  as  a  fish  dealer  at  another 
place,  and  whether  they  did  not  frequently  take  fish  from  his 
possession.  Ihid^ 

5.  The  question  being  whether  certain  pike,  which  had  been  shipped 

to  defendant  from  O.  on  Lake  W.,  had  been  taken  from  that 
lake,  testimony  of  game  wardens  having  Jurisdiction  in  that 
vicinity  that  at  about  the  time  of  the  shipment  pike  were  caught 
in  large  quantities  in  said  lake,  more  than  sufficient  to  satisfy 
the  local  demand,  and  that  they  knew  of  none  being  shipped 
in  from  other  points,  was  admissible.  JMd. 

6.  Testimony  of  a  witness  that  she  knew  the  kind  of  pike  taken  from 

Lake  W.,  and  that  those  in  question  were  not  the  same  kind  of 
fish,  but  were  much  larger,  was  sufficient  to  render  improper  an 
instruction  that  it  appeared  by  the  undisputed  evidence  that  the 
pike  in  question  were  taken  from  said  lake.  Ibid. 

7.  Sec.  23,  ch.  358,  Laws  of  1901   (providing,  in  effect,  that  ship- 

ments of  fish  from  inland  points  in  the  state  shall  come  under 
the  provisions  of  law  pertaining  to  shipment  of  fish  taken  from 
the  inland  waters  of  the  state),  has  no  application  to  a  case 
where  the  shipment  complained  of  was  from  a  city  situated  upon 
the  outlying  waters  of  the  state,  although  the  fish  had  previously 
been  shipped  to  that  city  from  an  inland  point.  In  such  a  case, 
therefore,  the  fact  that  the  fish  had  originally  been  shipped  from 
an  inland  point  did  not  raise  a  conclusive  presumption  that  they 
had  been  taken  from  inland  waters.  Jhid. 

8.  Under  sees.  3294,  3295,  Stats.  1898,  in  a  civil  action  to  recover  a 

forfeiture  for  a  violation  of  the  fish  and  game  laws  which  is 
not  a  misdemeanor,  the  state  need  not  establish  its  case  beyond 
a  reasonable  doubt,  but  only  by  a  preponderance  of  the  evidence. 

Ihid, 

FOBECLOSUBE. 

Of  lien.    See  Judgment,*  3. 
Of  mortgage.    See  Limitation  op  Actions,  3. 
FoBEiGN   Corporations.     See   Commerce.     Insurance,   1,   2.     Judg- 
ment, 1. 
Foreign  Statutes.    See  Insurance,  1. 
Forfeiture  of  insurance  policy.    See  Insurance,  5,  6. 
Forfeitures.    See  Fish  and  Ga^ce.    Justices'  Courts,  'S. 
Franchises:  Submission  to  vote  of  electors.    See  Municipal  Corpo- 
rations, 1.    Street  Railways. 

FRAUD. 

See  Brokers,  1-3.    Judgment,  2.    Tax  Titles,  1,  2. 

1.  The  sending  to  an  administrator  of  notices  of  assessments  upoa 
the  so-called  "stock"  representing  his  decedent's  interest  in  a 
mining  option  is  held  not  to  constitute  actionable  fraud  or  deceit 
which  would  entitle  him  to  recover,  in  a  tort  action,  the  amount 
so  paid  by  him.    Miles  v.  Pike  Mining  Co.  278- 


700  INDEX  [124 


2.  Assuming  that  an  administrator  may  sue  to  recover  back  prop- 
erty unlawfully  diverted  from  the  estate,  even  though  he  know- 
ingly participated  in  the  unlawful  act,  and  assuming  that  the 
application  of  moneys  of  an  estate  to  a  known  unlawful  pur- 
pose by  persons  to  whom  such  moneys  were  paid  by  the  adminis- 
trator might  constitute  such  conversion  as  to  warrant  an  action 
In  tort  for  damages,  yet  where,  among  the  assets  of  an  estate, 
was  an  interest  in  a  mine  which  was  expected  to  require,  from 
time  to  time,  advances  for  protection  or  enhancement  of  its 
value,  payments  made  in  good  faith  by  the  administrator  for 
that  purpose,  and  so  received  and  applied  by  those  in  charge  of 
the  mine,  do  not  warrant  any  inference  of  fraud  or  wrongful  in- 
tent, and — especially  where  there  is  nothing  to  show  that  the 
value  of  the  property  has  not  been  enhanced  to  the  full  amount 
of  the  payments — do  not  give  the  administrator  any  right  to  re- 
cover damages  in  a  tort  action  against  those  who  received  the 
moneys.  Jbid, 

FRAUDS,  STATUTE  OF. 

Plaintiff  contracted  with  a  corporation  to  cut  and  haul  logs  from 
his  lands,  it  being  understood  that  as  the  subcontractors  needed 
supplies  and  money  for  the  work  plaintiff  would  make  advances 
to  them,  to  be  deducted  from  the  amounts  becoming  due  from 
him  to  the  principal  contractor.  Afterwards  plaintiff  sold  much 
of  the  timber  to  defendant  and  assigned  to  it  the  logging  con- 
tract so  far  as  it  alfected  the  timber  sold.  This  sale  was  in  part 
tentative  and  dependent  upon  the  result  of  investigation  of  titles, 
etc.  For  certain  necessary  advances  to  be  made  by  plaintlif 
pending  such  investigation  defendant  orally  agreed  to  reimburse 
him.  Held,  that  this  was  not  a  promise  to  answer  for  a  debt 
of  the  subcontractor  to  whom  such  advances  were  made,  but 
was  an  original  promise  to  repay  sums  of  which  defendant  re- 
ceived the  benefit,  and  hence  was  not  within  the  statute  of 
frauds.    McCord  v.  Edward  Hines  L.  Co,  509 

Tbauduleitt  Conveyakces.    See  Garnishment. 

•Game  Laws.    See  Fish  and  Game. 

GARNISHMENT 
See  Assignment. 

1.  A  note  and  mortgage  were  assigned  by  husband  to  wife  In  fraud 
of  creditors  and  were  by  the  wife  placed  in  a  bank  for  oollectioA. 
After  it  had  received  a  check  from  the  mortgagor  in  payment, 
the  bank  was  garnished  by  a  creditor  of  the  husband  and  had 
notice  of  the  plaintiff's  claim  that  the  assignment  to  the  wife 
was  void.  It  nevertheless  paid  the  money  to  the  wife,  who  had 
also  been  made  a  garnishee.  Heldy  that  under  sec  2768,  Stats. 
1898,  the  bank  was  liable  as  garnishee.  Eau  Claire  Nat  Bank 
V.  Chippewa  Valley  Bank,  520 

:2.  Although  the  bank  and  the  wife  of  the  principal  defendant  were 
proceeded  against  severally  as  garnishees,  yet  all  were  parties 
to  the  proceeding,  so  that  no  interpleader  was  necessary,  and 
a  judgment  in  favor  of  the  plaintiff  against  the  bank  as  gar- 
nishee, and  also  determining  that  the  wife  had  no  title  to  the 
note  and  mortgage,  was  proper.  Ibid, 
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S.  XJnd«r  sec.  2T68,  Stats.  1898,  the  bank  was  liable  In  such  case  for 

interest  on  the  amount  found  to  have  been  in  its  possession  as 

garnishee,  from  the  date  of  the  Judgment  in  favor  of  plaintiff 

in  the  original  action.  Jl)i(i. 

4.  The  bank  having  denied  all  liability,  costs  were  properly  awarded 

against  it,  under  sec.  2772,  Stats.  1898.  Jhid^ 

Good  Faith:  Intention  to  build  road.    See  Railsoads,  4. 

Grand  Jury  :  Evidence  of  proceedings.    See  Criminal  Law,  3,  4. 

GUARANTY. 

1.  Permitting  defendant  to  testify  generally  that  she  did  not  receive 

any  consideration  for  signing  the  guaranty  in  suit,  if  error,  was 
not  prejudicial  where,  without  objection,  she  denied  specifically 
the  existence  of  the  agreement  which  constituted  the  only  con- 
sideration claimed.    Peck  v.  Peck,  650 

2.  The  question  being  whether  a  residuary  legatee  guaranteed  pay- 

ment of  the  principal  of  a  note  of  the  testator  in  consideration 
of  the  payee's  agreement  not  to  present  the  note  as  a  claim 
against  the  estate,  evidence  tha^  the  testator  left  no  estate  from 
which  the  note  could  be  paid,  and  that  the  legatee  knew  that 
fact  before  the  making  of  the  alleged  guaranty,  was  admissible. 

Jhid. 

3.  The  question  whether  defendant,  by  pa3anents,  had  ratified  a 

change  made  in  the  contract  of  guaranty  after  she  signed  the- 
same,  was  not  a  proper  question  for  a  special  verdict,  since  the 
ratification,  if  any,  would  be  merely  evidentiary,  bearing  on  the 
question  whether  the  agreement  relied  upon  as  the  consideration 
to  support  the  guaranty  was  made.  Ibid. 

4.  PlaintifF  testified  that  at  a  time  when  only  he  and  defendant  were 

present  the  guaranty  "was  written  and  signed  by"  defendant. 
It  was  a  conceded  fact  that  the  guaranty  itself,  above  defend- 
ant's signature,  was  not  in  her  handwriting.  Held,  that  it  was 
not  prejudicial  error  for  the  court,  in  charging  the  Jury,  to  state 
that  plaintiff  testified  that  he  wrote  the  guaranty.  Ibid. 

GUARDIAN  AND  WARD. 

1.  Pursuant  to  an  order  of  the  county  court  the  guardian  oi  an  in- 

competent person  gave  a  new  bond,  and  on  the  same  day  filed 
an  account.  Thereupon  the  court  made  an  order  reciting  that 
the  new  bond  was  to  take  the  place  of  the  one  theretofore  given, 
allowing  the  account,  and  directing  that  the  old  bond  be  satis- 
fied and  the  sureties  and  principal  be  released  from  further  lia- 
bility thereon.  Notice  was  not  given  as  provided  for  in  sec. 
3967,  Stats.  1898>  nor  was  there  any  examination  of  the  account 
as  prescribed  in  sec.  3972,  nor  any  compliance  with  sec.  4281&. 
Held,  that  the  release  was  ineffective  and  that  the  new  bond 
was  merely  cumulative.    Brehm  v,  U,  8.  F.  d  G.  Co.  339^ 

2.  The  sureties  on  such  new  bond  were  liable,  in  accordance  with  its 

terms,  for  a  breach  thereof  by  failure  of  the  guardian  to  settle 
his  account  at  the  expiration  of  his  trust  and  to  "pay  and  de- 
liver all  the  property,  real  and  personal,  remaining  in  his  hands,, 
or  due  from  him  on  such  settlement," — even  though,  before  such 
bond  was  given,  the  guardian  ha4  converted  moneys  of  the  estatp 
to  his  own  use  and  had  given  himself  false  credits  of  equal* 
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amount  In  the  account  filed  and  approyed  when  the  new  bond 
was  given.  Ibid, 

3.  The  attempt  of  a  guardian  to  loan  funds  of  his  ward  to  himself, 
and  the  giving  of  his  note  therefor,  cannot  be  considered  an  in- 
vestment of  the  trust  funds  or  lessen  his  liability  to  account 
therefor  as  guardian.  Ibid. 

Hasmubsb  Bbbob.    See  Appeal,  Affirmance  and  reversoL 

HEALTH. 
See  Justices'  Ousts,  2. 

1.  Under  sec.  1412,  Stats.  1898,  a  health  officer  has  no  power,  with- 

out the  approval  of  the  board  of  health,  to  take  measures  for 
the  prevention,  suppression,  and  control  of  a  contagious  disease. 
He  cannot,  without  such  approval,  bind  the  town  by  the  employ- 
ment of  a  physician  to  attend  a  person  afQlcted  with  such  a  dis- 
ease.   Collier  v.  Scott,  400 

2.  Sec.  1416,  Stats.  1898,  relates  to  the  duties  of  the  board  of  health; 

and  the  health  officer  cannot  exercise  the  powers  there  con- 
ferred, without  the  approwL  of  the  board.  Ibid. 
[3.  Whether  the  board  of  health  has  any  power  to  charge  the  town 
with  the  expense  of  medical  services  and  medicine  furnished  to 
a  person  Infected  with  smallpox,  especially  when  such  person  Is 
not  a  pauper,  but  able  to  pay  such  expense,  not  determined.] 

Ibid. 

HIGHWAYS  AND  BRIDGES. 

Power  of  county  as  to  repairs:  Town-line  roads:  Bridges. 

1.  Sec.  1311,  Stats.  189€,  authorizing  counties  to  repair  state  or 

county  roads  under  certain  circumstances,  has  no  application  to 
other  roads.    State  ex  rel.  Shavmno  Co.  v.  Sexton,  352 

2.  A  road  which  had  become  a  public  highway  by  user  and  working 

was  situated  as  near  the  town  line  as  the  nature  of  the  ground 
would  permit  and,  together  with  a  bridge  thereon,  had  been  kept 
in  repair  by  the  adjacent  towns  Jointly  for  a  number  of  years. 
In  a  proceeding  to  compel  one  of  the  towns  to  collect  by  tax  a 
portion  of  the  expense  incurred  by  the  county  in  rebuilding  such 
bridge,  allegations  of  the  above  facts  are  held  sufficient  to  show 
that  the  repair  and  maintenance  of  the  bridge  devolved  upon 
said  towns,  without  an  allegation  that  the  requisite  steps  were 
taken  under  sees.  1272,  1273,  Stats.  1898,  to  lay  out  the  highway 
as  a  town-line  road.  Ibid. 

3.  To  give  a  county  Jurisdiction,  under  sec.  1319,  Stats.  1898,  to  aid 

towns  in  the  repair  and  construction  of  bridges,  the  conditions 
prescribed  by  that  section  must  be  fulfilled  by  the  towns;  and 
where  two  towns  are  Jointly  liable  for  the  maintenance  of  a 
bridge,  it  seems  that  their  concurrent  action  is  necessary  to  give 
the  county  Jurisdiction.  Ibid. 

Same:  Charging  cost  to  town, 

4.  In  order  that  a  county  may  charge  a  town,  under  sec.  1338,  Stats. 

1898,  with  the  cost  of  repairing  a  bridge,  there  must  be  a  com- 
pliance with  the  essential  requirements  of  that  section;  and  in 
a  mandamus  proceeding  to  compel  the  town  to  insert  the  claim 
In  the  tax  roll  the  petition  of  the  county  should  show  what  the 
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decision  was  from  which  an  appeal  was  taken  by  the  freehold- 
ers; what  steps  were  taken  to  perfect  the  appeal;  that  the  com- 
mittee of  the  county  board  made  the  required  examination  and 
determination  as  to  repairs;  that  the  chairman  of  the  board 
caused  the  repairs  to  be  made;  and,  where  two  towns  were 
chargeable  with  the  cost  of  the  repairs  under  sec.  1273,  Stats. 
1898,  that  such  cost  had  been  apportioned  between  them  as  pro- 
vided in  that  section.  IMd. 
Duty  of  ioum:  Width  of  roadway:  Injury  to  traveler  on  footpath. 
6.  Towns  are  not  required  to  keep  country  roads  In  suitable  condi- 
tion for  travel  for  their  whole  width,  nor  to  build  sidewalks 
thereon.    Hammacher  v.  New  Berlin,  249 

6.  One  who,  while  walking  at  night  in  a  footpath,  not  prepared  for 

public  travel,  beside  a  country  road  with  which  he  was  familiar, 
failed  to  follow  such  path  into  the  traveled  roadway  and  over 
a  culvert,  and  so  walked  into  a  ditch  and  was  injured,  cannot 
recover  from  the  town  for  such  injury.  Ibid. 

7.  The  absence  of  any  railing  or  guard  to  prevent  a  traveler  on  the 

prepared  roadway  from  falling  off  the  end  of  the  culvert,  is  iih- 
material.  in  such  a  case,  since  such  a  railing  would  not  have 
prevented  the  accident.  Jhid. 

Same:  Injury  to  traction  engine. 

8.  It  is  the  duty  of  a  town  to  construct  and  maintain  its  highways 

so  that  they  will  be  reasonably  safe  for  public  travel  by  traction 
engines  sillh  as  are  in  use  in  that  part  of  the  country.  Johnson 
V.  Highland,  597 

9.  In  an  action  against  a  town  for  injuries  to  a  traction  engine,  al- 

leged to  have  been  caused  by  defects  in  a  highway,  the  ques- 
tion as  to  the  insufficiency  of  the  highway,  and  the  question  of 
contributory  negligence  on  the  part  of  plaintiff  or  his  employee 
who  was  steering  the  engine,  are  held  to  have  been  for  the  Jury. 

Ibid. 
Homestead.    See  Judgment,  3. 

HOMICIDE. 

Manslaughter:  Degrees:  Evidence. 

1.  The  evidence  in  this  case  is  held  sufficient  to  sustain  the  convic- 

tion of  the  defendants  of  manslaughter  in  the  third  degree: — 
of  one  under  either  sec.  4354  or  sec.  4355,  Stats.  1898,  and  of 
the  other  under  sec.  4355.    Kenney  v.  State,  486 

2.  A  conviction  of  manslaughter  in  the  fourth  degree  under  either 

sec.  4362  or  sec.  43G3,  Stats.  1898,  is  held  to  have  been  war- 
ranted by  evidence  from  which  the  Jury  might  have  concluded 
either  that  the  pistol,  by  the  accidental  discharge  of  which  the 
homicide  was  committed,  was  unlawfully  pointed  by  defendant 
at  the  deceased,  or  that  it  was  lawfully  so  pointed  but  the  dis- 
charge thereof  was  the  result  of  culpable  negligence.  Schmidt 
V.  State,  616 

Assault  with  intent  to  kill:  Evidence. 

3.  As  to  whether  the  purpose  of  a  person  who  has  shot  another  was 

to  take  that  other's  life,  proof  that  had  the  bullet  spent  its  force 
in  the  direction  it  was  discharged  the  result  would  probably 
have  been  such  other's  death,  is  competent     Ullm^in  v.  State, 
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4.  Proof  that  a  person  assaulted  another  with,  a  deadly  weapon  in 

such  a  way  that  had  the  effect  of  the  assault  not  been  turned 
aside  by  some  means  not  reasonably  to  have  been  expected  by 
such  person,  the  natural  and  probable  result  would  have  been 
the  death  of  such  other,  is  sufficient  to  warrant  a  finding  that 
the  intention  of  such  person  in  making  such  assault  was  to 
take  such  other's  life.  Ihid. 

Same:  Instructions  to  jury:  Self-defense, 

5.  Upon  the  evidence  in  this  case  (sufficiently  stated  In  the  opinion) 

it  is  held  that  the  jury  were  warranted  in  finding  that  the  shoot- 
ing of  a  person  by  defendant  was  with  intent  to  murder,  and  not 
in  lawful  self-defense.    Holmes  v.  State,  133 

6.  On  a  trial  for  assault  with  intent  to  murder,  there  being  evidence 

that  defendant  harbored  ill  will  not  only  against  the  person  as- 
saulted but  also  against  the  other  employees  of  the  same  estab- 
lishment, evidence  of  threats  made  by  defendant  against  any  6t 
them,  even  as  long  as  nine  months  before  the  assault,  was  ad- 
,  missible  to  show  his  purpose  in  visiting  such  establishment, 
armed  with  a  revolver,  at  the  time  of  the  assault  Ibid. 

7.  The  Jury  were  charged  that,  in  order  to  convict,  they  must  find. 

first,  that  defendant  assaulted  the  person  named,  second,  that 
defendant  was  armed  with  a  dangerous  weapon,  and,  third,  that 
the  assault  was  made  with  intent  to  murder  said  person;  but 
were  told  that  as  to  the  first  and  second  elements  of  the  crime 
there  was  no  dispute,  defendant  having  admitted  that  he  shot 
said  person  with  a  revolver.  Held,  that  this  could  not  have 
misled  the  Jury  to  understand  that  a  criminal  assault  was  ad- 
mitted or  undisputed,  especially  as  they  were  afterwards  care- 
fully instructed  on  the  subject  of  unlawful  assault  as  something 
distinct  from  the  assault  as  to  which  there  was  no  dispute.   Ibid. 

8.  Although  the  court  had  not  yet  instructed  the  Jury  on  the  sub- 

ject of  justification  for  the  shooting,  an  instruction  that  if  they 
found  defendant  guilty  "under  the  instructions  so  far  given'* 
they  should  return  a  verdict  accordingly,  was  not  error,  where 
the  jury  had  just  been  told  that  they  should  find  defendant 
guilty  unless  they  found  the  shooting  "was  justifiable  under  the 
rules  which  will  hereafter  be  given  to  you  by  the  court,"  and 
proper  instructions  were  thereafter  given  on  that  subject    Ibid. 

9.  It  was  not  error  for  the  court  to  state  to  the  Jury  that  the  prose- 

cution "claims  there  is  some  evidence  tending  to  prove"  certain 
facts,  and  to  instruct  the  Jury  in  respect  thereto,  where  there 
was  in  fact  a  basis  in  the  evidence  for  such  claim.  Ibid. 

10.  The  mere  occurrence  of  a  previous  affray  in  which  defendant  had 

been  ejected  from  a  building  did  not  justify  his  shooting  of  one 
of  his  assailants  after  he  was  entirely  free  from  them.         Ibid. 

11.  An  Instruction  that  the  taking  of  human  life  "cannot  be  Justified 

on  some  slight  appearance  of  danger.  Nothing  short  of  actual 
pressing  necessity  to  the  apprehension  of  tiie  defendant  will 
justify  the  taking  of  human  life  in  self-defense,"  was  faulty  in 
that  it  was  not  qualified  to  the  effect  that  one  may  kill  his  as- 
sailant if  he  believes  and  has  reasonable  ground  to  believe  that 
he  is  in  imminent  danger  of  receiving  some  great  personal  in- 
jury at  the  hand  of  such  assailant.  Ibid. 

12.  The  omission,  however,  to  explain  to  the  jury  what  constitutes  a 

"pressing  necessity"  was  not  error,  in  the  absence  of  any  re- 


Wis.] 


DfDEX  705 


quest  by  defendant  for  such  explanation;  and  the  omission  of 
the  requirement  of  a  reasonable  ground  for  belief  in  such  neces- 
sity, was  favorable  to  defendant  and  therefore  not  an  error 
which  should  work  reversal.  Ibid. 

13.  One  assaulted  is  entitled  to  act  upon  his  apprehensions  of  im- 
minent peril,  reasonably  Justified  by  the  circumstances,  not  only 
in  deciding  to  use  force  to  repel  the  assault  but  also  in  deciding 
as  to  the  amount  of  force  to  be  used;  and  it  was  error  to  charge 
the  Jury,  in  such  a  case,  that  the  assaulted  person  had  a  right 
to  use  no  greater  force  than  was  "actually  necessary  under  all 
the  circumstances."    Schmidt  v.  Btate,  •         616 


HUSBAND  AND  WIFE. 
See  Gabnishment.     Insubance,  3-6.     Jxtdgment,  3.    Witnessbs,  2. 

1.  Upon  the  evidence  in  this  case  (stated  in  the  opinion)  it  is  held 

to  have  been  a  question  for  the  Jury  whether  defendant's  wife 
was  living  separate  and  apart  from  him  without  his  consent 
and  without  cause  when  the  services  In  question  were  rendered 
to  her.    Morgenroth  v.  Spencer ^  564 

2.  Where  a  wife  is  living  separate  and  apart  from  her  husband  with- 

out cause  and  without  his  consent,  he  is  not  liable  for  the  serv- 
ices of  a  physician  employed  by  her  if  he  did  not  authorize  such 
employment.  Ibid. 

3.  One  who  furnishes  necessaries  to  a  wife  living  separate  and  apart 

from  her  husband  has  the  burden  of  showing  that  she  is  Justi- 
fiably so  living.  Ibid. 

Immunity  from  prosecution.    See  Criminal  Law,  3. 

Improvements.    See  Municipal  Cobpobations,  2-16. 

Incompetent  Pebsons.    See  Guabdian  and  Wabd. 

Indefiniteness.    See  Pleading,  1,  3. 

Indictment  and  Infobmation.     See  Cbiminal  Law,  12,  13.     False 
Pretenses,  4. 

INFANTS. 

See  Mastkb  and  Sebvant,  1-6. 

Whether  a  minor  has  been  emancipated  or  not  may  be  shown  by  an 

express  agreement  or  by  circumstantial  evidence.     Orotjan  v. 

Rice,  263 

Infectious  Diseases.    See  Health. 

Infobmation.    See  Cbiminal  Law,  12,  13.    False  Pbetbnses,  4. 
Injunction.    See  Adjoining  Landownebs. 
Inquisition  as  to  sanity.    See  Cbiminal  Law,  6-8. 
Insane  Pebsons.    See  Guabdian  and  Wabd. 
INSANITT.    See  Cbiminal  Law,  5-9,  14. 
Instbuctions  to  Jubt.     See  Appeal,  5,  6,  .10,  11.     Bastabdt,  2,  3. 

CoNTBACTS,  1,  4.     Cbiminal  Law,  9-11.    False  Pbbtenses,  3. 

GuABANTY,  4.    Homicide,  7-13.    Masteb  and  Sebvant,  5-7, 15, 16. 

Negligence,  3-7.    Tbial,  1,  2. 
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INSURANCE. 
Life  insurance:  Distrihution  of  surplus:  Periods:  Statutes  construed, 

1.  Under  sees.  87  and  83  of  the  insurance  laws  of  New  York  (ch.  118, 

Gen.  Laws  N.  Y.  1868,  and  ch.  100.  Gen.  Laws  N.  Y.  1872)  an 
insurance  corporation  of  that  state  has  authority  to  issue  de- 
ferred-dividend policies  hy  the  terms  of  which  accumulated  sur- 
plus is  not  to  be  distributed  except  in  periods  longer  than  five 
years.   Equitable  L.  A.  Boc.  v.  Host,  657 

2.  Sec.  1952,  Stats.  1898  (providing  that  mutual  life  Insurance  cor- 

porations may  distribute  their  surplus  annually,  or  once  in  two, 
three,  four,  or  five  years  as  the  directors  may  determine,  and 
that  in  determining  the  amount  of  surplus  to  be  distributed 
there  shall  be  reserved  an  amount  not  less  than  the  aggregate 
net  value  of  all  the  outstanding  policies,  etc.),  does  not  require 
the  distribution  to  be  made  at  least  once  in  every  five  years. 
That  the  word  "may"  was  intended  to  be  permissive  only  is 
shown  by  the  use  of  the  mandatory  word  "shall"  in  the  same 
section  with  reference  to  the  amount  to  be  reserved,  and  also 
by  the  history  of  the  section  and  by  the  practical  construction 
given  to  it  by  all  parties  concerned  for  more  than  thirty  years 
after  its  enactment  as  sec.  14,  ch.  59,  Laws  of  1870.  Ibid. 

Same:  Beneficiary  interest  of  m^irried  toom^n:  Assignment. 

3.  Where  a  husband  procured  a  policy  of  insurance  on  his  own  life 

for  the  benefit  of  his  wife,  payable  on  his  death  to  her  "or  her 
executors,  administrators,  or  assigns,"  the  statutes  of  this  state 
as  they  existed  prior  to  the  enactment  of  sec.  1,  ch.  396,  Laws 
of  1891,--Bubstantially  as  in  sec.  2347,  R.  S.  1878,— did  not  pre- 
clude the  husband  and  wife  together  from  assigning  the  policy 
with  the  consent  of  the  Insurance  company.  Canterbury  v. 
N,  W.  Mut.  L,  Ins.  Co.  169 

4.  Sec.  1,  ch.  396,  Laws  of  1891  (providing  that  every  such  policy 

"shall  be  the  sole  and  separate  property"  of  the  wife  and  shall 
inure  to  her  separate  use  and  benefit  and  that  of  her  children, 
and,  in  case  of  her  surviving  the  term  of  the  policy,  the  amount 
of  the  insurance  shall  be  payable  to  her  for  her  own  use  and 
benefit,  "free  from  the  control,  disposition,  or  claims  of  her  husr- 
band"  or  his  representatives  or  creditors),  assuming  it  to  be 
applicable,  as  therein  provided,  to  policies  issued  before  its  en- 
actment, did  not  impair  the  assignability  of  such  policies.  A 
declaration  in  Ellison  v.  Straw,  116  Wis.  207,  to  the  effect  that, 
under  said  act  (embodied  in  sec.  2347,  Stats.  1898),  a  married 
woman  had  no  right  to  assign  her  interest  in  a  policy  of  insur- 
ance on  the  life  of  another,  is  withdrawn.  Marshall  and  Sie- 
BEGKEB,  J  J.,  concur  as  to  the  assignability  of  policies  issued  be- 
fore the  act  of  1891  and  therefore  governed  by  the  prior  law, 
but  are  of  the  opinion  that  policies  for  the  benefit  of  married 
women,  issued  subsequent  to  and  governed  by  the  act  of  1891. 
are  not  assignable.  Ibid. 

Same:  Wrongfully  declared  forfeiture:  Damages. 

5.  Where,  under  sec.  2347.  Stats.  1898,  and  the  terms  of  the  policy, 

insurance  on  a  husband's  life  was  to  go  to  his  wife  as  her  sep- 
arate property  if  she  survived  him,  otherwise  to  his  heirs* 
neither  the  husband  nor  his  heirs  are  necessary  parties  to  an 
action  by  the  wife  against  the  insurance  company  for  damages, 
based  on  the  wrongful  act  of  the  company  in  declaring  the  pol- 
icy forfeited.    Merrick  v.  N.  W.  Nat.  L.  Ins.  Co.  221 
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6.  The  wife  has  a  cause  of  action  in  such  a  case  against  the  insur- 

ance company,  although  the  husband  is  still  living;  and  the 
measure  of  her  damages  is  the  value  of  the  policy  at  the  time  it 
was  so  declared  forfeited..  Ihid. 

Same:  Benefit  associations:  Who  may  he  teneficiaries, 

7.  The  grant  of  power,  in  ch.  101,  Laws  of  1899,  to  any  member  of 

a  benefit  association  to  name  as  his  beneficiary  any  person  des- 
ignated by  the  laws  of  the  association,  is  a  limitation  upon  the 
right    Grand  Lodge,  Hermann* s  Sons  v,  Lemke,  483 

8.  Where  the  laws  of  a  benefit  association  limit  beneficiary  rights  to 

"survivors"  of  the  member,  that  term  does  not  include  one  who 
was  neither  a  relative  of  the  deceased,  nor  a  member  of  his 
household,  nor  connected  with  him  by  marriage.  Ibid. 

Intent.    See  Homicide,  3-6.    Reformation,  1,  2.    Taxation,  5-7. 
Interest.    See  Garnishment,  3.    Taxation,  18. 
Interlocutory  Judgments  and  Orders.    See  Appeal,  1,  2. 
Interpleader.    See  Garnishment,  2. 
Interstate  Commerce.    See  Commerce. 

Irrelevant  Matter:  Striking  out.    See  Appeal,  3.    Negligence,  2. 
Joinder. 
Of  causes  of  action.     See  Action,  1-9. 

Of  parties.    See  Courts,  1.    Garnishment,  2.    Insurance,  5.    Judg- 
ment, 1,  3,  4.    Partnership,  8,  13. 

JUDGMENT. 

Form.  Parties.    See  Garnishment,  2. 

1.  In  an  action  to  restrain  the  commissioner  of  Inf-urance  from  re- 

voking the  license  of  a  life  insurance  company,  it  should  not 
be  adjudged  that  policies  issued  by  the  company  were  unlawful, 
where  the  holders  of  such  policies  are  not  in  any  way  parties  to 
the  action.    Equitable  L.  A.  Soc.  v.  Host,  657 

Judgment  notwithstanding  verdict.    See  Trial,  3. 

Judgment  as  to  costs.    See  Bastardy,  4. 

Judgment  according  to  mandate  of  appellate  court.    See  Appeal,  12, 13. 

Assignment  of  judgment. 

2.  A  promissory  note  without  consideration,  which  had  not  been  so 

delivered  as  to  become  operative,  was  wrongfully  transferred 
by  the  payee,  L.,  to  an  innocent  purchaser,  who  afterwards  re- 
covered judgment  thereon  against  both  the  maker  and  L.  The 
latter  paid  or  purchased  the  judgment,  taking  a  written  assign- 
ment thereof.  This  instrument  was  lost  and,  in  accordance  with 
an  agreement  between  L.  and  one  R.,  the  Judgment  creditor 
made  a  new  assignment  to  R.  for  the  purpose  of  transferring  to 
him  whatever  interest  L.  had  acquired  in  the  judgment  under 
the  previous  assignment.    Held: 

(1)  The  second  assignment  conveyed  L.'s  interest  in  the  judg- 
ment to  R.,  but  gave  him  only  such  rights  as  L.  had  in  respect 
thereto. 

(2)  L.*s  conduct,  in  transferring  the  note  and  permitting  it  to 
go  to  judgment,  rendered  him  the  principal  judgment  debtor 
and  primarily  liable,  as  between  himself  and  the  maker.  His 
payment  or  purchase  of  the  judgment,  therefore,  satisfied  and 
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extinguished  it,  notwithstanding  he  took  an  assignment,  and 
nothing  passed  under  the  assignment  to  R.    Bnyder  v.  Malone, 

114 

Docketing  of  judgment    See  CJounties,  6. 

Vacating  judgment:  Rights  of  persons  net  parties, 

3.  In  an  action  to  foreclose  a  mechanic's  lien  upon  a  homestead  for 

work  done  under  a  contract  with  the  husband,  who  held  the 
title,  he  was  the  sole  defendant.  He  defended  on  the  groimd  of 
failure  to  complete  an  entire  contract,  but  was  defeated  on  the 
merits.  The  wife,  though  she  had  full  opportunity,  did  not  ask 
to  be  made  a  party  before  the  trial,  but  applied  to  have  the  Judg- 
ment vacated  that  she  might  retry  the  case  on  the  same  defense. 
Held  that,  as  the  contract  was  with. the  husband  alone,  the  wife, 
though  a  proper  party,  was  not  a  necessary  party  to  tiie  action, 
and  under  the  circumstances  there  was  no  abuse  of  discretion 
in  denying  her  application.    Hunt  v.  McDonald,  SZ 

4.  After  Judgment  establishing  the  mutual  rights  of  the  parties  In 

an  action  against  a  county  to  annul  tax  certificates  on  plaintiff's 
lands,  the  owner  of  a  portion  of  such  certificates,  not  being  a 
party  to  the  action  nor  seeking  to  be  made  a  party  nor  show- 
ing that  the  county  Is  a  mere  nominal  party  and  he  the  real  party 
in  interest,  has  no  right  to  have  the  Judgment  vacated  on  his 
motion.    Pier  v.  Oneida  Co.  398^ 

Reversal  on  appeal.    See  Appeal,  Affirmance  and  reversal. 

Conclusiveness  of  adjudication.  See  Gabnishment,  2.  Judgment,  1. 
6.  It  having  been  determined  by  the  Judgment  in  another  action  be- 
tween the  same  parties,  and  upon  the  same  evidence,  that  the 
alleged  agreement  upon  which  this  action  is  based  was  not 
made,  the  matter  is  res  judicata  and  that  Judgment  is  conclu- 
sive in  this  action.    Arnold  v,  Randall,  1 

Collection  of  judgment  against  county.    See  Counties,  5,  6. 

JuBiSDicnoN.  See  Cebtiobari.  Bbibebt.  Counties,  2-4.  Coubts. 
Highways,  3,  4.  Justices'  Coubts.  Railboads,  6.  Taxation, 
10-13,  16. 

JURY. 

Selection:  Jury  commissioners:  Irregularities. 

1.  The  law  requiring  the  Jury  commissioners  to  furnish  the  clerk 

of  the  circuit  court  a  list  of  names  of  persons  qualified  to  serve 
as  Jurors  to  be  drawn  from  the  body  of  the  county  is  satisfied 
if  each  commissioner  proposes  a  partial  list  and  all  are  adopted 
by  the  commissioners  as  the  one  list  required  by  the  statute 
and  are  delivered  to  the  clerk  of  the  circuit  court  accordingly. 
UUm^n  V.  State,  S02 

2.  Failure  of  the  commissioners  to  authenticate  the  list  of  names 

furnished  to  the  clerk  as  above  stated,  or  of  the  clerk  of  the 
circuit  court  to  make  a  list  of  such  names  and  deliver  the  same 
to  at  least  one  of  the  commissioners,  or  failure  of  such  clerk  or 
his  deputy  to  personally  write  the  names  upon  separate  slips 
of  paper,  fold  and  deposit  the  same  in  the  box  ready  for  draw- 
ing, such  acts  being  performed  by  an  employee  of  the  clerk 
under  his  direction  and  in  his  immediate  presence,  are  harm- 
less Irregularities,  in  the  absence  of  proof  by  a  party  deeming 
himself  aggrieved  that  he  is  actually  prejudiced  thereby.    Ibid, 
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3.  As  a  rule  irregularities  in  executing  a  statutory  method  for  select- 

ing jurors  are  deemed  immaterial,  unless  it  appears  probable 
that  the  person  desiring  to  take  advantage  thereof  may  prob- 
ably be  prejudiced  thereby.  Ihid, 
JExamination  on  voir  dire:  Interest,    See  Appeal,  11.               ^ 

4.  Plaintiff's  counsel  having  suggested  to  the  court  that  an  insur- 

ance company  was  pecuniarily  interested  in  the  outcome  of  an 
action  for  personal  Injuries,  it  was  proper  to  inquire  of  a  juror, 
on  his  voir  dire,  whether  or  not  he  was  a  stockholder  in  that 
insurance  company.    Fdber  v,  C,  Reias  Coal  Co,  664 

Challenge  to  the  array:  Practice, 

5.  By  the  rules  of  the  common  law  a  challenge  to  the  array  Is  re- 

quired to  be  made  in  writing  stating  specifically  the  grounds 
thereof.    Ullman  v.  State,  602 

6.  The  Code  is  a  complete  system  for  criminal  as  well  as  civil  actions. 

\lliile  it  provides  no  challenge  to  the  array  it  does  not  invade 
the  inherent  power  of  the  courts,  which,  by  the  settled  practice, 
accords  to  either  party  to  an  action  triable  by  a  jury  an  oppor- 
tunity to  object  to  the  entire  panel  of  jurors  upon  any  ground 
deemed  by  him  to  affect  the  validity  thereof.  Ihid. 

7.  An  objection  of  the  sort  before  mentioned  may  be  by  a  formal 

challenge,  or  by  a  mere  objection,  or  by  a  motion  to  quash  the 
return;  or  to  dismiss  the  jury,  mere  form  not  being  material,  and 
it  may  properly  be,  as  it  commonly  is,  denominated  a  challenge 
to  the  array.  Ibid, 

8.  In  whatever  form  the  challenge  to  the  array,  so  called,  is  made, 

the  specific  grounds  relied  on  should  be  definitely  stated,  though 
not  necessarily  in  writing,  it  being  sufficient  if  it  is  made  at  the 
bar  of  the  court  and  taken  down  by  the  reporter.  Ibid, 

9.  How  specific  the  grounds  of  a  challenge  to  the  array  should  be 

made  in  order  to  entitle  the  moving  party  to  a  hearing  is  within 
the  discretion  of  the  court,  such  discretion,  however,  not  being 
broad  enough  to  permit  the  grounds  to  be  stated  so  generally  or 
obscurely  as  not  to  reasonably  inform  the  adverse  party  of  the 
precise  nature  thereof.  Ibid. 

10.  A  proper  objection  to  the  entire  panel  of  jurors  should  be  sum- 

marily determined  by  the  court,  evidence  being  taken  where 
necessary  to  the  decision  of  disputed  questions  of  fact.         Ibid. 

11.  In  order  to  entitle  a  person  deeming  himself  aggrieved  by  a  rul- 

ing on  a  challenge  to  the  array  to  a  review  thereof  on  an  appeal, 
exception  must  be  duly  taken  thereto,  and  the  specific  objections 
and  proceedings  thereon  and  such  exception  be  embodied  in  a 
bill  of  exceptions.  Ibid. 

12.  The  rule  that  an  unsuccessful  challenge  to  a  juror  is  waived  by 

failure  to  object  to  the  panel  collected  for  the  trial,  does  not 
apply  to  a  challenge  to  the  array.  Ibid, 

JUSTICES*  COURTS. 
See  CouBTS,  2,  3.    Fish  and  Game,  2. 

1.  The  jurisdiction  which,  by  sec.  5,  ch.  218,  Laws  of  1899,  as  amended 
by  sec.  1,  ch.  70,  Laws  of  1901,  and  by  ch.  388,  Laws  of  1903,  is 
preserved  to  justices  of  the  peace  in  Milwaukee  county  outside 
of  the  city  of  Milwaukee  as  to  violations  of  ordinances  of  their 


710  INDEX.  [124 


respective  municipalities,  extends  only  to  those  violations  for 
which  the  prosecution  is  to  be  by  civil  action  in  the  name  of  the 
municipality,  under  sec.  3294,  Stats.  1898;  and  offenses  which 
are  misdemeanors  as  defined  in  said  sec.  3294,  punishable  by  fine 
or  imprisonment  or  both  in  an  action  in  the  name  of  the  state, 
are  not  within  such  Jurisdiction.    Stoltman  v.  Lake,  462 

2.  Thus,  the  violation  of  an  ordinance  or  regulation  of  the  board  of 

health  of  a  town  in  Milwaukee  county,  punishable  only  under 
sec.  4608,  Stats.  1898,  by  Imprisonment  or  by  fine,  is  not  within 
the  Jurisdiction  of  a  Justice  of  the  peace  of  such  town.  Ibid. 

3.  The  word  "fine,"  as  used  in  sec.  3294,  Stats.  1898,  does  not  include 

those  forfeitures,  sometimes  called  fines,  imposed  by  municipal 
corporations  for  violating  their  ordinances.  Ibid. 

4.  An  appeal  from  the  Judgment  of  a  Justice  of  the  peace  who  had 

no  Jurisdiction  of  the  subject  matter  confers  no  Jurisdiction 
upon  the  appellate  court,  and  it  should  dismiss  the  case.    Ibid, 

Laches.    See  Abatement.    Banks,  3.    Pabtnebship,  9. 

Land  Contbact.    See  Contbaots,  3.    Specifio  Pebfobmangb. 

Landlobd  and  Tenant.    See  Mobtgaoes,  2,  3. 

License.    See  Adjoining  Landownebs. 

Licenses  to  foreign  insurance  corporations.    See  Judgment,  L 

Liens.    See  Assignment.    Judgment,  3.    Pabtnebship,  4-6. 

Life  Estates.    See  Wills. 

Life  Insubance.    See  Insubance. 

LIMITATION  OF  ACTIONS. 

See  Abatement.    Municipal  Cobpobations,  11-13.    Pabtnebship, 

10-12. 

1.  The  provision  of  subd.  5,  sec.  4222,  Stats.  1898,  that  the  notice  of 

personal  Injuries  therein  mentioned  "shall  be  given  in  the  man- 
ner required  for  the  service  of  summons  in  courts  of  record," 
is  mandatory,  and  no  other  manner  of  service  can  be  substituted. 
Smith  V,  C,  M.  d  St  P.  R,  Co.  120 

2.  Letters  from  a  railway  company's  claim  agent  to  plalntlfTs  attor- 

ney relating  to  plaintiff's  claim  on  account  of  personal  injuries 
cannot  be  held  a  waiver  of  the  notice  required  by  subd.  5,  sec. 
4222,  Stats.  1898,  or  as  an  estoppel  to  Insist  that  such  a  notice 
was  necessary,  where  It  does  not  appear  that  such  agent  had 
any  authority  to  waive  the  notice,  nor  that  anything  was  said 
or  done  by  him  indicating  or  leading  plaintiff  to  believe  that  no 
further  notice  would  be  required.  Ibid. 

3.  The  statute  (subd.  2,  sec.  4221,  Stats.  1898)  limiting  to  ten  years 

"an  action  upon  a  sealed  instrument  when  the  cause  of  action 
accrued  without  this  state,"  does  not  apply  to  an  action  to  fore- 
close a  mortgage  of  land  situated  In  this  state,  although  both 
parties  reside  in  another  state.  Such  an  action,  being  merely  a 
proceeding  against  land  in  this  state,  is  local  and  not  maintain- 
able in  the  courts  of  any  other  state,  and  hence  the  cause  of 
action  accrues  in  this  state  and  nowhere  else.    Wells  v,  Bcanlan. 

229 
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Logs  and  Timber.     See  Frattbs,  Statute  of,     PAsrifEBSHip,  1-3. 

Taxation,  B-7,  11.    Waters. 
Lost  Check.    See  Banks,  3,  4. 
Maintenance  of  bastard.    See  Bastabdt,  !• 

MALICIOUS  PROSECUTION. 

1.  If  a  criminal  prosecution  was  commenced  in  good  faith  under 

the  advice  of  counsel,  particularly  of  the  proper  prosecuting 
officer,  after  a  full  and  fair  statement  to  him  of  all  the  facts 
known  to  the  complainant  or  believed  by  him  to  exist,  such  com- 
plainant Is  not  liable  for  malicious  prosecution.  Brinsley  v. 
Schulz,  426 

2.  In  an  action  for  malicious  prosecution  It  was  competent  .for  de- 

fendants to  testify  generally  that  they  fully  and  fairly  stated 
all  the  facts  to  the  district  attorney  and  acted  upon  his  advice; 
and  where  this  testimony  was  undisputed  it  was  proper  to  di- 
rect a  verdict  in  their  favor.  Ibid. 

Mandamus.    See  Counties,  5. 

Manslauohteb.    See  Homicide,  1,  2. 

Mabbied  Women.  See  Garnishment.  Husband  and  Wite.  Insur- 
ance, 3-6.    Judgment,  3.    Witnesses,  2. 

MASTER  AND  SERVANT. 

Contract  of  hiring:  Implied  contract:  Minors, 

1.  In  an  action  upon  implied  contract  to  recover  for  services  of 

plaintiff  while  a  minor  living  with  defendant,  the  admission  of 
evidence  as  to  whether  or  not  plaintiff  was  treated  by  defendant 
as  a  servant  for  hire  was  not  error.  The  decision  of  the  trial 
court  as  to  the  competency  of  such  evidence  is  not  to  be  dis- 
turbed unless  manifestly  wrong.    Orotjan  v.  Rice,  263 

2.  A  question,  asked  on  cross-examination  of  plaintiff's  father,  as 

to  whether  he  had  not  stated  that  he  was  anxious  to  get  the 
boy  (who  wished  to  study  medicine)  to  the  defendant's  (who 
was  a  physician),  because  he  would  learn  more  than  he  would 
in  school,  is  held  immaterial,  but,  it  having  been  answered  in 
the  negative,  plaintiff  was  not  prejudiced.  Tbid. 

3.  Evidence  that  plaintiff's  father  had  advised  him  to  make  himself 

useful  while  at  the  defendant's  place,  as  the  latter  did  not  like 
lazy  persons,  is  held  immaterial,  and  its  admission  with  a  sug- 
gestion that  it  had  a  bearing  on  the  question  whether  plaintiff 
had  been  emancipated,  was  an  error  prejudicial  to  him.      IMd. 

4.  Statements  by  plaintiff's  father  to  third  persons  as  to  his  rela- 

tions with  his  son,  not  made  in  the  presence  of  either  of  the 
parties,  and  not  properly  offered  to  impeach  the  father,  were 
incompetent.  Ibid. 

6.  An  instruction  that  if  plaintiff  was  the  owner  of  his  own  time 
during  the  period  of  the  alleged  services  he  was  entitled  to  re- 
cover if  the  jury  found  he  had  a  cause  of  action,  otherwise  not, — 
is  held  correct  so  far  as  it  went;  and  the  omission  to  explain 
what  circumstances  would  give  rise  to  a  cause  of  action  was  not 
fatal  error,  in  the  absence  of  any  request  for  such  explanation. 

Ibid. 
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6.  An  instruction  that  if  plaintiff  rendered  the  services  under  a  con- 

tract between  his  parents  and  the  defendant,  although  he  was 
emancipated  prior  thereto,  the  making  of  such  contract  effected 
a  revocation  of  such  emancipation  and  precluded  him  from  re- 
covering, if  he  had  knowledge  of  such  revocation,  was  erron^ 
ous.  Ibid. 

7.  In  an  action  to  recover  for  services  on  implied  contract,  refusal 

of  instructions  applicable  to  the  particular  case  and  correctly 
stating  under  what  circumstances  defendant  would  be  liable  on 
such  a  contract,  was  error  where  nothing  equivalent  was  given, 
in  the  general  charge.  Ibid, 

Injuries  to  servants:  Death:  Negligence:  Felloto-servants :  Assump- 
tion of  risk,  etc.    See  Negligence,  1.    Railboads,  14. 

8.  When  the  master  has  provided  for  the  servant  a  safe  place  to 

work,  safe  tools  and  appliances,  and  competent  and  careful  co- 
employees,  and  has  given  sufficient  warning  of  hidden  or  latent 
dangers,  he  may  commit  to  the  employees  the  details  of  the 
work,  including  incidental  repairs  or  readjustment  of  machin- 
ery which  can  easily  be  made  by  the  employees  themselves  from 
proper  materials  furnished  by  the  master;  and  such  servants, 
thus  prosecuting  the  work  or  making  such  readjustment  or  in- 
cidental repairs,  become  fellow-servants,  whatever  their  rank, 
so  that  the  negligence  of  one  by  which  others  are  injured  is  the 
negligence  of  a  fellow-servant.  Williams  v.  North  Wisconsin 
L,  Co,  328 

9.  So  held  as  to  the  negligence,  if  any,  of  the  superintendent  of  a 

lumber  company  operating  an  electric  light  plant,  in  directing 
the  current  to  be  turned  on,  to  test  the  operation  of  a  dynamo 
after  making  a  change  in  the  armature,  without  notifying  an 
employee  who  was  engaged  in  splicing  a  wire  in  the  street,  and 
who  was  killed  by  the  test  current.  ihid. 

10.  Whether  such  act  of  the  superintendent  was  negligence  render- 

ing him  liable,  and  whether  the  deceased  was  guilty  of  con- 
tributory negligence,  are  held,  on  the  evidence,  to  have  been 
questions  for  the  Jury.  Ihid. 

11.  An  employee  in  a  mill  must  be  deemed  to  have  assumed  the  risk 

of  injury  by  slipping  on  lubricating  oil  which  had  been  allowed 
to  accumulate  upon  the  floor  near  the  machine  at  which  he  was 
working,  the  presence  of  the  oil  and  the  danger  therefrom  being 
obvious.    Yess  v.  Chicago  Brass  Co.  _  406 

12.  It  is  not  necessary  that  the  proximate  cause  of  an  injury  should 

be  the  immediate  cause  thereof,  in  order  to  warrant  a  recovery. 

Ibid. 

13.  In  the  operation  of  a  machine  for  winding  into  rolls  thin  bars 

or  sheets  of  brass,  the  hands  of  the  operator  were  expected  to 
come  in  contact  with  it,  but  it  could  not  be  stooped  while  in 
use  and  under  tension  in  case  his  hand  got  caught.  An  inex- 
perienced employee,  set  to  work  at  this  machine,  was  not  in- 
structed as  to  this  danger,  but  was  told  that  he  could  stop  the 
machine  at  any  time  by  stepping  on  a  certain  lever.  While 
operating  the  machine  he  slipped  upon  some  lubricating  oil  on 
the  floor,  causing  his  hand  to  be  caught  in  the  machine,  and, 
being  unable  to  stop  it  by  means  of  the  lever,  he  was  severely 
injured.    Held: 

(1)  The  oil  on  the  floor,  though  it  may  have  been  the  origin'at- 
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Ing  cause  of  the  injury,  could  not  be  said,  as  a  matter  of  law, 
to  be  the  "efficient  cause"  thereof. 

(2)  The  failure  to  notify  the  employee  of  the  danger  arising 
from  the  fact  that  the  machine  could  not  be  stopped  under  such 
circumstances — that  danger  being  a  hidden  one — ^was  negligence 
on  the  part  of  the  employer.  Ibid, 

14.  Hpon  evidence  tending  to  show  that  the  fall  of  a  derrick  in  a 

quarry,  whereby  an  employee  therein  was  killed,  resulted  from 
the  negligent  fastening  of  a  guy  anchor  under  the  personal  di- 
rection of  one  of  the  employers;  that  the  deceased  had  nothing  to 
do  with  such  fastening;  and  that  it  was  not  within  his  observa- 
tion in  the  usual  course  of  his  employment,  the  question  whether 
deceased  had  assumed  the  risk  is  held  to  have  been  one  for  the 
jury.    Lounsbury  v.  Dai?i«,  432 

15.  In  the  absence  of  any  request  for  specific  Instructions  or  the  sub- 

mission of  a  separate  question  as  to  assumption  of  risk,  the  fail- 
ure to  submit  that  issue  otherwise  than  as  it  was  included  in 
the  question  whether  deceased  was  guilty  of  contributory  negli- 
gence, was  not  error.  Ibid. 

16.  It  appearing  from  the  evidence  that  the  fall  of  the  derrick  was 

due  either  to  the  overloading  thereof  or  to  the  pulling  out  of 
the  guy  anchor  at  the  point  where  it  was  weighted  down,  It  was 
not  error  to  refuse  an  Instruction  that  if  It  was  as  probable  that 
the  accident  resulted  from  an  unknown  cause  as  from  any  cause 
charged,  then  defendants  cannot  be  said  to  have  been  guilty  of 
negligence  in  respect  to  any  cause  charged.  Ibid, 

17..  It  was  error  to  permit  a  witness  to  testify  that  the  guy  anchor 
pulled  out  because  there  was  not  stone  enough  weighting  It  down, 
since  he  thereby  gave  his  opinion  upon  a  question  to  be  passed 
upon  only  by  the  jury.  Ibid, 

18.  The  exclusion  of  evidence  tending  to  show  that  It  was  the  duty 

of  the  deceased,  as  a  foreman,  to  look  after  the  security  of  the 
guy  anchor,  was  error.  Ibid. 

19.  Where  an  employee  engaged  in  pushing  tram  cars  on  an  elevated 

platform  at  a  coal  dock  must,  if  he  gave  even  slight  attention 
to  his  surroundings,  have  observed  that  there  was  no  railing  on 
the  edge  of  the  platform  and  whether  the  platform  was  suffi- 
ciently lighted  at  night,  his  continuance  in  the  service  was  an 
assumption  of  the  risks  incident  thereto  arising  from  the  neg- 
ligence, if  any,  of  the  employer  in  failing  to  provide  a  railing 
or  to  furnish  sufficient  light.  Faber  v.  O.  Reiss  Coal  Co,  654 
Master's  liability  for  servant's  torts. 

20.  Where  a  floor  walker  in  a  store  knew  that  a  customer  had  not 

stolen  goods,  but  falsely  or  by  a  trick  made  it  appear  that  she 
had,  and  imprisoned  and  assaulted  her  in  order  to  extort  money 
from  her,  his  employer  is  not  liable  for  such  acts,  they  being 
wholly  outside  the  scope  of  the  employment  Cobb  v.  Sirnon,  467 
Admissions  by  employee.  See  Evidence,  3. 
Maxims. 

Expressio  unius  est  exclusio  alterlus,  218,  502,  505. 
Stare  decisis,  194,  209. 

Measube  of  Damages.    See  Contracts,  3-13.    Damages.    Insurance,  G. 
Mechanics'  Liens.    See  Judgment,  3. 
Medical  Experts.    See  Evidence,  6. 
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Memoranda  as  evidence.    See  Evidenoe,  2. 

MiLWAUKEB  Cmr  Chabteb.    See  Municipal  Cosfobations,  2-10. 

Milwaukee  county  and  city:  Jurisdiction  of  courts.    See  Justigbs*^ 

COUBTS. 

MiNOBS.    See  Infants.    Masteb  and  Sebvant,  1-6. 

Mistake  in  description.    See  Advebsb  Possession.    Deeds,  3.    Rev- 

OBMATION. 

MONEY  HAD  AND  RECEIVED. 

An  action  for  money  had  and  received  can  be  miaintained  only  when 
the  defendant  has  received  money  which,  in  equity  and  good 
conscience,  he  ought  to  pay  to  the  plaintifC.  /.  7.  LeClair  Co. 
V.  Rogers-Ruger  Co*  44 

MORTGAGES. 

What  constitutes  a  mortgage, 

1.  A  deed  given  as  security  for  a  loan,  and  a  wittten  defeasance  by 

which  the  lender  agreed  to  reconvey  upon  payment  of  the  debt, 
together  constituted  a  mortgage.    Wells  v.  Scanlan,  22& 

Assignment  in  fraud  of  creditors.    See  GIbnishmbnt. 
Rents  paid  to  mortgagee:  Accounting. 

2.  By  the  terms  of  a  lease  of  mortgaged  premises  the  rents  were 

to  be  paid  to  one  of  the  mortgagees  and  by  him  applied  on  taxes, 
insurance,  and  the  mortgage  debt.  After  a  year  the  rent  was 
reduced,  with  the  consent  of  the  mortgagor.  Held,  that  the 
mortgagees  were  not  chargeable  with  the  difference  between  the 
original  and  the  reduced  rental.    Wilmarth  v.  Johnson,         320 

3.  Out  of  the  rents  collected  said  mortgagee  paid  back  insurance, 

back  taxe^,  and  bills  for  repairs.  The  mortgage  provided  that 
the  property  should  be  kept  Insured  by  the  mortgagor.  Said 
payments  were  made  with  the  consent  of  the  mortgagor  for  the 
purpose  of  preserving  and  keeping  up  the  property  and  securing 
an  income  therefrom.  Held,  that  the  sums  so  paid  should  not 
be  charged  against  the  mortgagees.  Ibid. 

Foreclosure:  Where  cause  of  action  accrues.    See  Limitation  of  Ac- 
tions, 3. 

MUNICIPAL  CORPORATIONS. 

Ordinances  granting  franchises:  Submission  to  vote  of  electors.    See 

Stbeet  Railways. 
1.  Under  sec.  959 — 52,  Stats.  1898  (providing  that  applications  for 
certain  franchises  shall  be  submitted  to  the  electors  of  the  city 
or  village  if  such  submission  is  requested  by  a  petition  "signed 
by  at  least  twenty  per  cent,  of  the  electors  of  such  city  or  vil- 
lage, as  appears  by  the  poll  list  of  the  last  general  election"), 
the  petition  must  be  signed  by  twenty  per  cent  of  the  electors 
whose  names  appear  on  such  poll  list.  State  ex  rel.  Hanlon  v. 
Russell,  548 

Regulation  of  locomotives  and  location  of  tracks.    See  Railboads,  7. 

Jurisdiction  of  common  council:  Action  by  alderman  in  **ol!lcial  ca-^ 
pacity."    See  Bbibery. 
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street  improvements:  Property  chargeable:  NegHgence:  Rights  of 
nonabutting  owners. 

2.  In  sec.  2,  ch,  VII,  of  the  Milwaukee  city  charter — sec.  5,  ch.  388, 

Laws  of  1889 — (providing  that  the  grading,  etc.,  of  any  street 
"shall  be  chargeable  to  and  payable  by  the  lots  fronting  or  abut- 
ting upon  such  street,"  etc.),  the  phrase  "lots  fronting  or  abut- 
ting upon  such  street"  includes  only  the  property  which  borders 
on  the  street  being  improved.    Damkoehler  v.  Milioaukeef    144 

3.  Thus,  the  owner  of  land  between  which  and  the  street  in  ques- 

tion there  is  a  strip  5.8  feet  wide,  being  part  of  the  same  lot 
but  owned  by  another  person,  is  not  chargeable  with  any  part 
of  the  cost  of  improving  such  street,  and,  not  being  a  party  to 
the  improvement  proceedings,  cannot  rely  upon  any  defect  or 
irregularity  therein  as  a  ground  for  the  recovery  of  damages 
for  injury  to  his  premises  resulting  from  the  doing  of  the  work. 
The  nonabutting  owner  does  not  have  the  same  right  of  action, 
in  such  a  case,  as  that  which,  under  the  statute,  accrues  to  the 
abutting  owner.  Ibid. 

4.  But  where  in  such  a  case,  through  negligence  of  the  city  authori- 

ties in  doing  the  grading,  the  street  was  excavated  to  such  a 
depth  that  the  intervening  strip  and  also  a  part  of  the  land  of 
the  nonabutting  owner  subsided  and  fell  into  the  street,  there 
was,  in  effect,  a  taking  of  said  owner's  property  for  public  use, 
and  the  city  is  liable  to  him  for  the  injury  directly  resulting 
from  such  unlawful  invasion  of  his  premises.  Ibid. 

Same:  Void  assessment:  Reassessment:  Right  of  abutting  owner  to 
damages.    See  Action,  10. 

5.  An  assessment  by  the  board  of  public  works  of  the  benefits  and 

damages  to  abutting  lots  by  reason  of  the  grading  of  a  street  in 
Milwaukee  was  made  without  separate  consideration  of  the 
several  lots,  although  they  were  very  differently  affected  by  the 
improvement;  it  was  not  made  at  the  time  of  viewing  the  prem- 
ises, but  at  a  different  time  and  in  the  office  of  the  board;  and 
it  assessed  a  uniform  sum  per  front  foot  as  benefits  along  the 
whole  street,  and  awarded  no  damages  whatever  for  Injuries. 
Held,  that  under  the  city  charter  such  assessment  was  void. 
Haubner  v.  Milwaukee,  153 

6.  By  sec.  1210e,  Stats.  1898,  as  amended  by  ch.  354,  Laws  of  1903, 

a  reassessment  is  provided  for  in  every  case  where  a  special 
assessment  for  street  improvement  is  held  invalid  by  reason  of 
defects  in  the  assessment  of  benefits  and  damages,  whether  such 
invalidity  be  determined  in  an  action  at  law  or  one  in  equity. 

Ibid. 

7.  The  amendment  to  sec.  1210e.  Stats.  1898,  by  ch.  354,  Laws  of 

1903,  whereby  a  reassessment  was  provided  for  in  legal  as  well 
as  in  equitable  actions,  was  applicable  to^  actions  thereafter  com- 
menced, although  the  assessments  complained  of  were  made 
prior  to  its  enactment  Ibid. 

8.  Although  an  abutting  lotowner  has  no  right,  either  by  statute  or 

at  common  law,  to  recover  for  damage  to  his  land  resulting  from 
the  original  grading  of  the  street  done  lawfully  and  regularly, 
yet  where  the  city  fails  to  proceed  in  the  manner  prescribed  by 
law  it  becomes  liable  for  the  damage  proximately  caused  to 
such  owner  by  the  improvement.  Ibid, 
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9.  The  right  of  the  lotowner  in  such  a  case  to  recover  for  the  dam- 
age to  his  land  could  not  be  taken  away  by  a  subsequent  amend- 
ment (ch.  354.  Laws  of  1903)  of  the  statute  relating  to  reassess- 
ment of  benefits  and  damages;  but  no  constitutional  right  of 
the  lotowner  is  invaded  by  the  provision,  in  such  subsequent 
statute,  for  a  reassessment  of  the  amount  of  benefits  which  he 
ought  to  pay  to  the  city,  and  a  reassessment  so  provided  for 
should  be  ordered  in  his  action  to  recover  for  the  damage,  upon 
the  original  assessment  being  held  invalid.  Ibid. 

10.  If,  in  such  a  case,  relating  to  land  in  the  city  of  Milwaukee,  the 

benefits  as  ascertained  by  such  reassessment  are  less  than  the 
legal  damages  to  which  the  lotowner  is  entitled,  the  difference 
is  to  be  paid  to  him  out  of  the  proper  ward  fund.  Ibid, 

Same:  Void  assessment:  Tax  certificates:  Limitations, 

11.  Where  a  special  assessment  for  street  improvements  is  void,  not 

for  want  of  power  on  the  part  of  the  city,  but  because  of  a  fail- 
ure to  take  the  necessary  steps  in  the  exercise  of  such  power, 
the  land  assessed  is  "liable  to  taxation"  within  the  meaning  of 
sec.  1189,  Stats.  1898,  and  the  statute  of  limitations  (sec.  1210/i) 
is  applicable  to  the  tax  certificate  issued  upon  a  sale  for  such 
assessment.    Hamar  v,  Leihy,  266 

12.  Although  the  assessment  upon  abutting  property  may  be  void  In 

such  a  case  because  no  grade  for  the  street  was  established,  as 
required  by  the  city  charter,  before  the  improvement  was  made, 
such  property  is  nevertheless  within  the  taxing  district  and 
liable  to  taxation  within  the  meaning  of  sec.  1189.  Ibid, 

13.  If  the  assessment  is  void  because  the  land  of  one  owner  was  as- 

sessed together  with  a  strip  belonging  to  another,  the  statute 
of  limitations  (sec.  1210;i)  is  nevertheless  applicable  to  the  tax 
certificate.  Ibid, 

14.  A  portion  of  a  city  lot  was  embraced  within  the  right  of  way  of 

a  railroad.  A  certain  amount  for  street  improvement  was  spe- 
cially assessed  upon  the  other  portion,  excluding  the  right  of 
way,  and  the  tax  certificate  issued  upon  a  sale  for  such  assess- 
ment described  the  lot  by  number,  ''less  right  of  way."  Held, 
that  the  assessment  was  not  void  on  the  ground  that  the  two 
parts  of  the  lot,  belonging  to  different  owners,  were  assessed  to- 
gether. Ibid, 

Same:  Voluntary  payment  of  assessment. 

15.  In  proceedings  for  the  Improvement  of  a  street  under  a  city  char- 

ter, the  assessment  of  benefits  having  been  confirmed  upon  due 
notice  to  all  persons  interested,  and  all  subsequent  steps  having 
been  taken  in  accordance  with  the  charter  and  upon  due  notice, 
payment  of  the  assessment  against  an  abutting  lot,  made  by  the 
owner's  agent  in  charge  thereof  without  protest  or  objection, 
was  a  voluntary  payment,  and  the  money  paid  cannot  be  re- 
covered back.    Shirley  v.  Waukesha,  239 

16.  A  lotowner  who  has  voluntarily  paid  an  assessment  of  the  benefits 

from  a  street  improvement  cannot  thereafter  maintain  an  actioh 
to  set  aside  such  assessment  and  for  a  reassessment.  Ibid. 

Municipal  Courts.    See  Courts,  2,  3. 

Necessaries   furnished   to   wife.     See  Husband   and  Wife.     Wnv 

NESSES,  2. 
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Test  of  negligence  in  use  of  dangerous  appliances, 
IT  In  a  purely  tort  action  negligence  of  the  defendant  In  the  use  of 
appliances  in  a  dangerous  business  is  not  to  be  tested  or  meas- 
ured hy  the  usage  of  others  In  the  same  business  in  a  given 
small  locality.    Rylander  v.  Laursen,  2. 

Simple  negligence:  Amendment  of  pleading. 

2.  Where  the  cause  of  action  stated  was  plainly  one  for  simple  neg- 

ligence, it  was  not  error  to  permit  plaintiff,  at  the  opening  of 
the  trial,  to  strike  from  the  complaint  words  characterizing  de- 
fendants' act  as  "wilful,  wanton,  and  reckless."  Williams  v. 
North  Wisconsin  L.  Co.  328 

What  is  negligence:  "Ordinary  care"  defined, 

3.  Ordinary  care  Is  that  degree  of  care  usually  or  ordinarily  exer- 

cised by  persons  of  ordinary  care  and  prudence  (or  the  great 
majority  of  people)  engaged  in  the  same  or  similar  business 
under  the  same  or  similar  circumstances;  and  a  charge  defining 
it  as  such  care  as  persons  of  ordinary  care  and  prudence  ordi- 
narily use  "under  all  the  facts  and  circumstances  surrounding 
them  at  the  time,"  was  erroneous.  Ibid. 

Same:  Instructions  to  jury. 

4«  The  instructions  and  general  charge  in  this  case  are  criticised 
as  stating,  in  substance,  that  notwithstanding  none  of  the  facts 
necessary  to  charge  the  defendant  company  with  negligence  had 
been  proven,  still  if  the  Jury  found  the  company  guilty  of  negli- 
gence which  was  the  proximate  cause  of  the  injury  they  might 
find  a  verdict  against  the  company — ^thus  apparently  giving  the 
Jury  liberty  to  pronounce  anything  negligence  which  they  might 
choose.  Ibid. 

Negligence  causing  death:  Pleading,    feee  Death. 

Killing  person  by  culpable  negligence.    See  Homicide,  2. 

Injuries  to  employees.    See  Masteb  and  Servant,  8-19.   Railroads,  14. 

Injury  to  pedestrian  by  truck  left  on  sidewalk.    See  Railroads,  11-13. 

Injury  to  person  or  property  from  defective  highway.    See  Highwatb, 
5-9. 

Injury  to  land:  Negligence  in  grading  street.    See  Municipal  CJob- 

POBATIONS,  4. 

Injury  to  live-stock  in  defective  car.    See  Railroads,  9,  10. 

Injury  to  property  by  fires  negligently  set:  Instructions  to  jury. 
6.  In  an  action  for  damages  for  the  destruction  of  property  by  fires 
alleged  to  have  been  set  by  sparks  from  defendant's  sawmill, 
there  being  no  evidence  as  to  what  spark  arresters  were  used 
by  other  mill  operators,  or  even  that  there  were  any  other  mills 
in  that  locality,  it  was  error  to  instruct  the  Jury  that  it  was  de- 
fendant's duty  to  use  such  reasonable  means  and  appliances  as 
were  commonly  and  usually  used  by  men  engaged  in  the  same 
or  similar  business  in  that  locality  in  preventing  fires  from  es- 
caping from  the  smokestacks  of  their  mills.  Rylander  v,  Laur- 
sen, 2' 

6.  Such  instruction  was  inaccurate,  also,  because  giving  as  a  test  of 
defendant's  negligence  the  use  of  such  appliances  as  are  "com- 
monly and  usually  used  by  men  engaged  in  the  same  or  similar 
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business/'  whereas  the  true  test  is  the  use  of  such  appliances 
as  are  ordinarily  used  by  men  of  ordinary  care  and  prudence,  or 
by  men  generally,  engaged  in  the  same  or  similar  business  under 
the  same  or  similar  circumstances.  Ibid. 

7.  Where  there  was  credible  evidence  tending  to  show  that  a  Are 
set  by  sparks  from  defendant's  mill  had  been  burning  some  time 
on  his  own  premises  to  the  knowledge  of  his  employees,  and  had 
been  negligently  allowed  to  escape,  it  was  error  to  charge  that 
if  defendant  was  not  negligent  in  allowing  sparks  to  escape 
from  his  smokestack  he  was  not  negligent  in  allowing  the  fire 
to  escape  from  him  after  it  was  discovered.  Ibid. 

Negotiable  Instruments.    See  Banks  and  Banking.    Gabnishment. 
Guaranty,  2.    Judgment,  2. 

NEW  TRIAL. 
See  Judgment,  3,  4. 

1.  The  ordering  of  a  new  trial  on  its  own  motion  is  a  matter  within 

the  discretion  of  the  trial  court,  and  is  not  to  be  reviewed  on 
appeal  unless  there  was  an  abuse  of  such  discretion.  EggeA  v. 
Fox,  534 

2.  Where  the  specific  grounds  upon  which  a  new  trial  was  ordered 

on  the  trial  court's  own  motion  do  not  appear,  it  is  presumed 
that  the  court  acted  within  its  discretionary  power.  Ibid. 

Nonresidents.     See  Commerce.     Limitation  of  Actions,  3.     Taxa- 
tion, 8. 

Notice. 

Of  loss  of  check.    See  Banes,  3. 

Of  ownership  of  chattels.    See  Conversion,  1. 

Of  claim  that  assignment  is  void.    See  Garnishment,  1. 

Of  proceeding  to  discharge  sureties.    See  Guardian  and  Ward,  1. 

Of  personal  injuries.    See  Limitation  or  Actions,  1,  2. 

Of  defects  in  machinery,  etc.      See  Master  and  Servant,  11,  13, 
14,  19. 

Of  special  assessments.    See  Municipal  Corporations,  15. 

Of  agency.     See  Principal  and  Agent. 

Of  condemnation  proceedings.    See  Railroads,  6. 

Of  defects  in  stock  car.    See  Railroads,  10. 

Of  agent's  lack  of  authority.    See  Specifio  Performance,  3. 
Nuisance.     See  Adjoining  Landowners.    Waters. 
Odtaining  Money  by  False  Pretenses.    See  False  Pretenses. 
Offer  to  return  property.    See  Conversion,  2,  3. 

Officers. 
County  supervisors.    See  Counties,  1. 
Sheriflfs,  constables,  etc.    See  Conversion.    Counties,  2,  3. 
District  attorney.     See  Criminal  Law,  3,  4.    Fish  and  Game,  2. 

Malicious  Prosecution. 
Aldermen.    See  Bribery. 

Fish  and  game  wardens.    See  Fish  and  Game,  2,  5. 
Opinion  Evidence.    See  Evidence,  1,  5-7.    Master  and  Servant,  17. 

Partnership,  3.    Witnesses,  1. 
Options  to  purchase  land.    See  Contracts,  3. 

Ordinances.      See   Bribery.      Municipal   Corporations,   1.     Stkeki 
Railways. 
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OvEBFLOW  of  lands.    See  Watebs. 

Pabetvt  Ain>  Child.    See  Deeds»  2,  3.    ImrAHTS.    Master  and  Servant, 

1-6. 
Pabk  Lands:  Condemnation  for  railroad.    See  Railboads,  8. 

Partial  Performance.     See  Contracts,  4-13.     Damages.     Sfecifio 
Performance,  4,  5. 

Parties.    See  Courts^  1.    Garnishment,  2.    Insurance,  5.    Judgment, 
1,  3,  4.    Partnership,  13. 

PARTNERSHIP. 

Dissolution:  Settlement:  Claim  excepted:  Collection:  Evidence, 

1.  In  an  action  between  former  partners  or  their  successors  in  In- 

terest to  recover  a  share  of  a  debt  due  the  firm  which  had  been 
excepted  from  the  partnership  settlement,  it  being  alleged  that 
plaintiff's  share  had  afterwards  been  collected  by  defendant 
through  certain  logging  transactions  with  the  debtor,  the  evi- 
dence is  held  not  to  show  that  defendant  had  collected  or  re- 
ceived any  part  of  such  debt.  J,  Y.  LeClair  Co,  v,  Rogers-Ruger 
Co,  44 

2.  Evidence  in  such  case,  offered  by  defendant,  as  to  money  and  sup- 

plies furnished  to  the  debtor  in  the  logging  transactions  men- 
tioned, and  tending  to  show  that  said  debtor  was  still  indebted 
to  defendant  on  account  of  such  transactions,  was  admissible. 

Ibid, 

3.  It  appearing  from  the  debtor's  own  testimony  that  he  did  not 

know  even  approximately  how  much  timber  had  been  taken 
from  certain  lands  under  his  contract  with  defendant  or  what 
the  profits  therefrom  were,  he  was  not  competent  to  testify  that 
it  had  always  been  his  idea,  and  he  still  thought,  that  there  was 
enough  timber  taken  from  such  land  to  pay  certain  prior  claims 
and  also  the  debt  in  which  plaintiff  was  interested.  Ibid. 

Same:  Lien  of  creditors:  Rights  of  incoming  partner. 

4.  Creditors  of  a  partnership  have  no  claim  or  lien  upon  the  firm 

property  other  than  creditors  generally  have  on  a  debtor's  prop- 
erty; and  the  partnership  has  the  same  right  to  dispose  of  its 
assets  that  individuals  have.    Reddington  v.  Franey^  590 

5.  The  equity  between  partners  to  have  the  firm  assets  applied  to 

payment  of  its  debts  may  be  preserved  by  an  outgoing  partner 
for  his  protection,  and  when  so  preserved  will  inure  to  the  ben- 
efit of  the  creditors,  who  may  claim  through  such  partner's 
equity.  Ibid, 

6.  Where  a  retiring  partner  sold  to  an  incoming  one  his  interest  in 

the  firm  assets  and  agreed  to  pay  all  the  outstanding  liabilities, 
neither  he  nor  the  creditors  had  any  lien  upon  the  firm  assets 
or  equity  to  compel  application  thereof  to  such  liabilities;  and, 
there  being  no  obligation  on  the  part  of  the  incoming  partner 
to  pay  the  debts  of  the  old  firm,  the  fact  that  he  does  pay  them 
gives  him  no  right  of  action  to  recover  the  amount  so  pa|d  from 
the  retiring  partner.  Ibid, 

Same:  Death  of  partner:  Accounting  and  settlement:  Administrators: 
Legatees:  Limitations.    See  Courts,  1. 

7.  In  an  action  by  the  personal  representative  of  a  deceased  partner 

for  a  partnership  accounting  and  settlement,  there  being  no 
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suggestion  In  the  complaint  that  the  persons  interested  In  the 
estate  of  the  deceased,  some  of  whom  were  minors  without 
guardians,  had  settled  the  partnership  matter,  no  such  settle- 
ment will  be  presumed,  on  demurrer,  to  have  taken  place.  Stehn 
V,  Hayaaen,  58? 

8.  Neither  the  widow  nor  the  children  of  the  deceased  partner,  to 

whom  he  gave  by  will  his  entire  estate,  could  take  title  to  such 
partnership  interest  except  through  the  medium  of  an  executor 
or  administrator;  and  upon  appointment  of  an  administrator  the 
right  to  recover  such  Interest  vested  in  him.  Ibid. 

9.  From  the  complaint  in  the  action  for  an  accounting  it  appeared 

that  the  widow  and  children  were  Ignorant  of  their  rights  under 
the  will  and  of  their  right  to  an  accounting;  that  the  widow 
did  not  qualify  as  executrix;  that  no  administrator  was  ap- 
pointed until  about  sixteen  years  after  the  will  was  proved, 
when  one  of  the  testator's  sons,  within  a  few  months  after  at- 
taining majority,  was  appointed  administrator  with  the  will 
annexed  and  commenced  the  action.  Held,  on  demurrer,  that 
the  complaint  did  not  show  laches.  Ibid. 

10.  There  being  no  person  in  existence  who  could  bring  the  action 

for  an  accounting  until  the  appointment  of  plaintiff  as  admin- 
istrator, the  cause  of  action  did  not  accrue  until  such  appoint- 
ment, and  the  action  was  not  barred,  under  sec.  4221,  Stats. 
1898,  at  the  expiration  of  ten  years  after  the  dissolution  of  the 
partnership  by  the  death  of  plaintiff's  testator.  tbid, 

11.  Defendant,  not  having  pleaded  a  limitation  under  sec.  4251,  Stats. 

1898,  could  not  rely  thereon,  even  if  the  time  limited  thereby 
had  expired.  Ibid. 

12.  Failure  to  present  a  claim  on  behalf  of  the  testator's  estate  against 

the  estate  of  the  subsequently  deceased  partner  did  not  operate 
as  a  bar,  under  sec.  3844,  Stats.  1898,  to  the  action  for  an  ac- 
counting, or  prevent  the  'reaching  of  partnership  property 
therein,  whatever  its  effect  might  be  as  to  a  money  recovery 
against  the  last-mentioned  estate.  Ibid. 

13.  That  the  testator's  widow  may,  contrary  to  legal  right,  have  par- 

ticipated in  continuing  the  business  of  the  partnership—no  such 
fact  being  stated  In  the  complaint — is  not  ground  for  a  demur- 
rer for  defect  of  parties  upon  the  theory  that  the  widow  is  a 
necessary  party.  ^  Ibid. 

Payment.    See  Fraud.    Guabaittt,  3.    Municipal  Ck)BP0BATi0NS,  15, 
16.    Tax  Titles,  1,  2. 

Pebfobmangb.    See  Contracts.    Damages.    Specifio  Pebfobmaztge. 

Pebmanenct  of  injuries.    See  Evidencb,  6. 

Pebsohal  IirJTTBiEB.    See  Highways,  5-7.   Limitation  of  Actions,  1,  2. 
Masteb  and  Sebvant,  8-19.    Railboads,  11-14. 

Physicians  and  Subgeons.    See  Evidence,  6.    Health.   Husband  and 
Wife.    Rape,  1. 

Place. 
Where  crime  was  committed.    See  False  Pbetensbs,  1. 
Where  saw  logs  are  taxable.    See  Taxation,  5-7. 

Plat  of  Lands.    See  Advebse  Possession,  2. 
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PLEADING. 

Complaint  or  petition:  Sufficiency.      See  Cebtio&axi.      Ejectmeitt. 

Fish  and  Game,  2. 
Same:  Joinder  of  causes  of  action.    See  Action,  1-9. 
Same:  Construction  on  demurrer:  Presumptions.    See  Pabtnebship, 

7,  9,  13. 

1.  In  determining  whether  a  complaint  states  a  cause  of  action  the 

question  Is  not  whether  the  pleader  used  the  most  appropriate 
.  language  to  that  end,  but  whether  the  language  used  will  per- 
mit reasonably  of  a  construction  sustaining  the  Intent  of  the 
pleader  In  view  of  the  rule  that  all  facts  necessary  thereto  not 
expressly  alleged  which  can  reasonably  be  Inferred  from  what 
Is  stated  are  to  be  regarded  as  properly  pleaded.  Manning  v. 
School  District,  84 

2.  On  demurrer  to  a  pleading  every  reasonable  intendment  and  pre- 

sumption Is  to  be  made  In  favor  thereof  for  the  purpose  of  sup- 
porting it.  All  unfavorable  constructions  are  to  be  deemed  sub- 
ordinate to  those  which  are  reasonably  otherwise,  and  all  essen- 
tials are  to  be  regarded  as  sufficiently  stated  which  can  by  rea- 
sonable construction  and  Inference  be  discovered  in  the  language 
used.    Emerson  v.  Nash,  369 

Same:  Jndefiniteness  or  uncertainty:  Remedy. 

3.  A  pleading  is  never  to  be  condemned  on  demurrer  for  mere  In- 

definiteness  or  uncertainty.    The  proper  remedy  therefor  is  a 

motion  to  make  it  more  definite  apd  certain.  Jlfid. 

Same:  Striking  out  irrelevant  matter.    See  Appeal,  3.    Negligence,  2. 

Supplemental  complaint:  Changing  cause  of  action.     See  Sfecifig 
Pebfobmance,  2. 

Anstoer:  Limitations.    See  Pabtnebship,  11. 

Same:  Demurrer  to  part  of  a  defense. 

4.  Under  sec.  2658,  Stats.  1898,  providing  that  "the  plaintiff  may  de- 

mur to  the  answer  or  any  defense  therein,"  a  demurrer  cannot, 
be  addressed  to  a  part  only  of  a  defense.    McCall  Co.  v.  Stone, 

572- 
Same:  Counterclaim:  Construction. 

6.  Failure  by  one  to  perform  his  contract  with  another  entitling, 
that  other  to  a  modification  or  extinguishment  of  the  contract 
price  may  be  pleaded  as  a  defense  or  counterclaim.  Manning  v. 
School  District,  84! 

6.  It  being  reasonably  plain  that  the  defendant  Intended  to  plead  a: 

counterclaim,  matter  stated  in  the  answer  outside  that  portloni 
devoted  specially  to  the  counterclaim  or  stated  in  the  complaint,, 
if  referred  to  for  that  purpose  directly  or  circumstantially,  is  to 
be  regarded  as  incorporated  in  the  statement  of  the  counter- 
claim. ijM. 

7.  In  applying  the  last  rule  where  the  plaintifF  indicates  that  he 

considers  the  facts  necessary  to  the  counterclaim  not  stated  in 
that  portion  of  the  answer  specifically  devoted  thereto  as  al- 
leged by  reference  directly  or  circumstaixtially  to  other  por- 
tions of  the  answer  or  to  statements  In  the  complaint  by  re- 
plying, that  view  should  prevail  unless  the  language  of  the 
counterclaim  as  a  whole  will  clearly  not  reasonably  admit 
thereof.  /6t<J, 

Vol.  124—46 
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Amendment  of  pleading.    See  Contracts,  12.    Negligence,  2. 
Pleading  in  criminal  actions.    See  Criminal  Law,  12, 13.    Falbb  Fsb- 

TENSES,  4. 

Police  Poweb.    See  Pish  and  Game,  1. 
Possession  of  land.    See  Adverse  Possession. 
Powers.    See  Wills,  1. 
Practical  Construction. 

Of  deed.    See  Adverse  Possession*.    Deeds,  6. 
Of  statute.    See  Insurance,  2. 
Practice.    See  Abatement  and  Revival.    Action.    Appeal  and  B2rrob. 

Bastardy.     Certiorarl     Counties,   5,   6.     Courts.     Criminal 

Law  and   Practice.     Damages.     Death.     Depositions.     Evi- 

DEXCE.    Garnishment,  2-4.    Judgment.  Jury.  Justices'  Courts. 

Limitation  of  Actions.    Negligence,  2.    New  Trial.    Pleading. 

Railroads,  6.    Specific  Performance,  1,  2.    Trial.    Witnesses. 
Preliminary  Examination.    See  Criminal  Law,  1. 
Prescription.    See  Adverse  Possession. 
Presumptions.    See  Appeal,  10.    Pish  and  Game,  7.    Husband  ajto 

Wife,  3.    Partnership,  7,  13.    Railroads,  IL    Taxation,  3,  6. 

Trial,  2. 

Primary  Rights.    See  Action,  2-9. 

PRINCIPAL  AND  AGENT. 

See  Banks,  1.    Brokers.    Evidence,  1,  3.    Master  and  Servant,  20. 
Reformation,  4. 

Where  In  making  a  contract  an  agent  apparently  acts  for  himself, 
and  those  dealing  with  him  do  not  know  and  are  not  chargeable 
with  knowledge  of  the  facts  as  to  the  agency,  he  renders  himself 
personally  liable.  Alexander  d  Edgar  L.  Co,  v.  McOeehan,  325 
Principal  and  Surety.  See  Guaranty.  Guardian  and  Ward.  Judg- 
ment, 2. 

Priority  in  payment  from  estate.    See  Executors. 

Privileged  Communications.    See  Rape,  1. 

Promissory  Notes.    See  Garnishment.    Guaranty,  2.    JuDO^ncNT,  2. 

Proximate  Cause.     See  Highways,  7.    Master  and  Servant,  12,  18. 

Public  Health.    See  Health.    Justices*  Courts,  2. 

Public  Parks:  Condemnation  for  railroad.    See  Railroads,  8. 

Quantum  Mebuit.    See  Contracts,  12,  13. 

RAILROADS. 

Organization:  Articles, 

1.  The  requirement  of  sec  1820,  Stats.  1898,  that  the  articles  of  or- 

ganization of  a  railroad  corporation  shall  state  "the  places  from 
and  to  which  such  railroad  is  to  be  constructed  or  maintained 
and  operated,"  does  not  refer  necessarily  to  places  within  the 
state,  but  is  complied  with  by  the  designation  of  termini  with- 
out the  state.    In  re  Milwaukee  Southern  R,  Co,  490 

2.  The  requirement  of  said  sec.  1820  that  the  length  of  the  proposed 

railroad  be  stated,  refers  to  the  length  of  the  road  between  the 
termini,  and  is  not  limited  to  the  portion  within  the  state.    Ibid. 
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Condemnation  of  land:  Petition:  Evidence:  Dismissal  as  to  part  of 
lands :  Streets :  Public  parks, 

8.  The  fact  that  a  railroad  company  Is  duly  Incorporated »  required 
by  sec.  1846,  Stats.  1898,  to  be  stated  In  a  petition  for  condemna- 
tion of  lands.  Is  conclusively  shown,  under  sec.  4181,  by  produc- 
tion of  Its  patent  of  Incorporation  Issued  by  the  state.  In  re 
Milwaukee  Southern  R,  Co.  490 

4.  The  fact  that  a  railroad  corporation  Intends  In  good  faith  to  con- 
struct the  road  authorized  by  Its  charter  Is  conclusively  shown, 
In  proceedings  for  the  condemnation  of  land,  by  the  production 
of  Its  patent  of  Incorporation  Issued  by  the  state.  Dodge  and 
WiKSLOW,  JJ.,  dissent  Ibia. 

Z,  The  requirement  of  sec.  1846,  Stats.  1898,  that  it  shall  appear  that 
the  petitioner  "has  surveyed  its  route  over  the  land  sought  to 
be  acquired  for  its  main  line  and  has  actually  staked  out  the 
center  line  of  Its  proposed  road  over  the  grounds  desired  for 
such  main  line,"  refers  only  to  that  part  of  the  main  line  cov- 
ering the  land  sought  to  be  acquired  in  the  specific  proceeding. 

Ibid, 

•6.  The  fact  that  condemnation  proceedings  must  be  dismissed  as  to 
some  of  the  lands  described  because  of  insufficiency  of  notice 
to  the  owners  does  not  deprive  the  court  of  jurisdiction  to  pro- 
ceed as  to  the  lands  whose  owners  were  given  proper  notice, 
although  such  lands  do  not  constitute  a  continuous  part  of  the 
line  of  the  proposed  road.  Ihid. 

7.  The  power  given  by  subd.  5,  sec.  1828,  Stats.  1898,  to  a  railroad 

corporation  to  construct  its  tracks  across,  along,  or  upon  streets 
or  highways  is  In  no  way  superseded  or  take  naway  by  the 
power  given  to  a  city  "to  regulate  and  prohibit  the  use  of  lo- 
comotive engines  within  the  city  and  to  control  the  location  of 
railroad  tracks."  Ibid, 

8.  Under  our  statutes  a  railroad  corporation  has  no  right  to  con- 

demn and  take  for  its  uses  any  part  of  a  public  park  if  with- 
out such  taking  it  can  efficiently  and  beneficially  exercise  the 
power  of  locating  and  building  its  road  between  the  termini 
thereof.  Ibid. 

Carriers:  Contracts:  Negligence:  Acceptance  of  defective  cars. 

9.  A  stipulation,  in  a  contract  for  the  carriage  of  live  stock,  where- 

by the  shipper  accepts  the  cars  furnished  by  the  carrier  and 
acknowledges  that  they  are  sufficient  and  suitable  in  every  re- 
spect, does  not  relieve  the  carrier  from  liability  for  Injury  re- 
sulting from  its  negligence  in  supplying  unsuitable  or  defective 
cars.    Nevius  v.  C,  St.  P.,  Jf.  d  0.  R.  Co.  313 

10.  The  question  whether  plaintiff's  agent  knew,  or  was  chargeable 

with  knowledge,  of  a  defect  in  the  car  in  which  plaintiff's  horses 
were  shipped,  is  held,  upon  the  evidence,  to  have  been  one  for 
the  jury.  Ibid. 

Negligence:  Injury  to  pedestrian:  Truck  on  sidewalk:  Evidence. 

11.  Negligence  of  the  railway  company  is  not  to  be  presumed,  under 

the  rule  of  res  ipsa  loquitur,  from  the  mere  fact  that  one  walk- 
ing at  night  on  the  sidewalk  adjacent  to  a  station  platform  was 
Injured  by  falling  over  a  truck  belonging  to  the  company,  which 
had  been  left  on  the  walk.    Tiborsky  v.  C,  Jf.  d  St.  P.  R.  Co.  243 
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12.  Upon  the  evidence  in  such  a  case — tending  to  show,  among  other 

things,  that  the  truck  was  customarily  used  by  the  company's 
eipployees  at  and  near  the  place  of  the  accident,  and  not  show- 
ing that  any  one  else  had  had  anything  to  do  with  it — it  is  held 
that  the  question  of  the  company's  negligence  was  one  for  the 
Jury.  Tbid, 

13.  The  fact  that,  in  such  case,  the  injured  person  went  immediately 

after  the  accident,  into  the  depot  and  told  the  telegraph  oper- 
ator what  had  happened,  did  not  make  the  reply  of  such  oper- 
ator admissible  in  evidence  as  part  of  the  res  gestcB.  Ibid. 
Same:  Injuries  to  employees:  Fellow-servants, 

14.  Sec.  1816,  Stats.  1898  (making  railroad  companies  liable  for  all 

damages  sustained  by  their  employees,  under  certain  circum- 
stances, through  the  negligence  of  other  employees),  applies 
only  to  railroad  companies  engaged  in  a  general  railroad  busi- 
ness for  the  carriage  of  passengers  and  freight,  and  does  not 
apply  to  a  private  railroad  used  as  an  Incident  to  conducting  a 
private  business.    McKivergan  v.  Alexander  d  E,  L,  Co,        60 

Voiice  of  personal  injuries:  Waiver  by  claim  agent.  See  Limitation 
OF  Actions,  2. 

RAPE. 

See  Criminal  Law,  12. 

1.  Information  acquired  by  a  physician  in  the  examination  of  a 

child  who  was  brought  to  him  after  an  alleged  rape,  not  for 
treatment,  but  for  the  sole  purpose  of  determining  whether  she 
then  had  a  venereal  disease  from  which  defendant  was  sufter- 
ing  at  the  time  of  the  alleged  offense,  was  not  privileged  under 
sec.  4075,  Stats.  1898.    James  v.  State,  130 

2.  Offers  of  settlement  and  confessions  of  guilt  made  by  defendant 

after  his  arrest,  and  not  induced  by  either  threats  or  promises,, 
were  not  rendered  inadmissible  in  evidence  by  the  fact  that  he 
had  asked  the  officer  in  charge  of  him  whether  he  had  better 
make  an  offer  to  settle,  and  the  officer  had  replied  that  he  would 
not  advise  him  to  settle  anything  of  which  he  was  not  guilty. 

Ibid. 

3.  It  being  claimed  that  the  child  alleged  to  have  been  raped  had 

contracted  a  venereal  disease  from  defendant,  evidence  for  the 
defense  as  to  reputation  of  the  mother's  house,  in  which  the 
child  lived,  was  not  admissible  in  the  absence  of  anything  to 
show  that  defendant  could  or  expected  to  prove  that  the  mother 
was  a  prostitute  and  herself  afflicted  with  such  a  disease,  which 
she  might  have  communicated  to  the  child.  Ibid^ 

Ratification.    See  Guabanty,  3. 

Real-Estate  Bbokebs.    See  Bbokebs.    Contbacts,  3. 

Real  Property.  See  Abatement,  2.  Adjoining  Landowners.  Ad- 
verse Possession.  Appeal,  1.  Brokers.  Contracts,  3.  Coun- 
ties, 6,  6.  Deeds.  Ejectment.  False  Pretenses,  2.  Judgment,. 
3,  4.  Ijmitation  of  Actions,  3.  Mortgages.  Municipal  Cor- 
porations, 2-4.  Railroads,  3-8.  Reformation.  Specific  Per- 
formance.   Taxation,  2-4.    Tax  Titles.    Waters.    Wills. 

Reasonable  Doubt.    See  Fish  and  Game,  8. 

Re-assessment.    See  Municipal  Corporations,  6,  7,  9,  10,  16. 
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Rebuttal.'  See  Csimctal  Law,  2. 

Record  of  tax  deed.    See  Tax  Titles,  7. 

Refebence.    See  Appeal,  1. 

Refebejndum.    See  Municipal  Corporations,  1.    Street  Railways. 

REFORMATION  OF  INSTRUMENTS. 

See  Deeds,  3. 

1.  To  warrant  the  reformation  of  a  written  Instrument  on  the  ground 

of  mistake  it  must  be  clearly  shown  that  the  mistake  was  mu- 
tual and  that  both  parties  intended  to  make  an  instrument  dif- 
ferent from  the  one  sought  to  be  reformed.    Kruae  v.  Koelzer, 

536 

2.  Thus,  where  the  purchasers  of  part  of  a  lot  expected  to  get  seV- 

enty-flve  feet  in  depth,  all  parties  supposing  that  the  lot  was  150 
feet  deep,  as  it  was  shown  on  a  plat,  but  the  vendors  only  agreed 
to  sell  one  half  and  intended  to  and  did  in  fact  convey  only  one 
half,  there  was  no  mistake  warranting  reformation  of  the  deed 
so  that  it  should  convey  seventy-flve  feet,  although  It  was  found 
that  the  lot  was  in  fact  less  than  150  feet  in  depth.  Ibid, 

3.  The  purchasers'  acceptance  of  the  deed  in  such  a  case,  with  noth- 

ing to  prevent  their  being  chargeable  with  knowledge  of  Its  con- 
tents, and  their  acquiescence  for  a  long  time,  during  which  the 
vendors  had  changed  their  position  on  the  faith  of  the  deed, 
would  bar  any  right  to  a  reformation,  whatever  were  the  facts 
as  to  the  understanding  between  the  parties  with  reference  to 
the  description  of  the  land.  Ibid, 

4.  A  receipt  for  earnest-money  given  by  the  agent  who  negotiated 

the  sale,  describing  the  property  as  seventy-five  feet  in  depth, 
although  his  only  authority  was  to  sell  one  half,  the  vendors 
knowing  nothing  of  this  receipt  until  long  after  the  execution 
of  the  deed,  was  not  an  antecedent  contract  admissible  in  evi- 
dence to  explain  the  deed  or  to  be  construed  with  It.  Ibid. 

Registry  of  Deeds.    See  Tax  Titles,  7. 

Release  of  sureties.    See  Guardian  and  Ward. 

Reputation  of  house  in  which  complainant  lived.    See  Rape,  3. 

Rescission.    See  Deeds,  2. 

Res  Gest^.    See  Railroads,  13. 

Res  Ipsa  Loquitur.    See  Railroads,  11. 

Res  Judicata.    See  Judgment,  5. 

Return  of  property.    See  Conversion,  2,  3. 

Revival  of  actions.    See  Abatement  and  Revival. 

Roads  and  Streets.    See  Highways.    Municipal  Corporations,  2-16. 
Railroads*  7. 

SALES. 

Bill  of  sale:  Construction:  Parol  evidence. 
1.  A  bill  of  sale  of  property  described  as  "a  complete  sawmill,  con- 
sisting of  [certain  specified  articles],  together  with  all  equip- 
ments and  everything  pertaining  thereto'  or  in  any  way  con- 
nected therewith,"  contained  also  the  statement  that  the  sale 
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was  made  by  virtue  of  a  chattel  mortgage  "which  covers  the 
property  which  is  sold  or  evidenced  by  this  bill  of  sale."  The^ 
description  in  the  mortgage  was  substantially  the  same  as  in 
the  bill  of  sale.  Held,  that  the  reference  in  the  bill  of  sale  to 
the  mortgage  did  not  restrict  the  property  conveyed  to  that 
actually  covered  by  the  mortgage,  so  as  to  exclude  equipment 
added  to  the  mill  after  the  mortgage  was  given.  Edwards  v. 
Wis.  Inv,  Co.  315^ 

2.  Parol  evidence  of  extrinsic  facts  was  admissible  in  such  case  to 

show  whether  or  not  a*  bull  chain  and  attachments,  leased  to  the- 
mortgagor  after  the  mortgage  was  given  and  by  him  set  up  on 
the  premises  for  use  in  connection  with  the  mill,  were  included 
in  the  property  described  in  the  bill  of  sale.  Jl)id. 

Measurement  at  later  time:  Contract  construed. 

3.  Where  it  is  apparent  from  a  contract  of  sale  that  the  parties  in- 

tended that  the  measurement  of  the  subject  thereof  and  deter- 
mination of  the  amount  to  be  paid  should  be  made  at  some  time 
after  the  title  had  passed,  that  intention  will  govern.  Fromme  v. 
O'Donnell,  529' 

4.  Plaintiff's  assignor  contracted  to  furnish  to  defendant  "enough" 

pine  blocks  to  pave  a  certain  viaduct,  for  a  certain  price  per 
square  yard,  f.  o.  b.  cars  in  the  city  where  they  were  to  be  used» 
payment  to  be  made  monthly  as  estimates  of  the  engineer  in 
charge  of  the  work  were  allowed  by  the  common  council  for 
deliveries  made  during  the  previous  month,  defendant  "to  pay 
the  freight  and  deduct  same  from  the  settlement."  Held,  that 
title  to  the  blocks  passed  to  defendant  upon  his  accepting  them 
from  the  cars,  but  that  the  measurements  from  which  the 
amount  to  be  paid  should  be  determined  were  to  be  made  after 
the  blocks  were  laid  in  place  on  the  viaduct  Itid^ 

Sale  in  original  package:  Interstate  commerce.    See  Ck)MMEBCE. 

Sale  of  fish  and  game.    See  Fish  and  Game. 

Sales  for  Taxes.    See  Tax  Titles. 

Sales  of  Land.    See  Brokers.    Counties,  5,  6.    Deeds.    Reforma- 
tion.   Specific  Performance. 

Satisfaction.    See  Contracts,  8. 

Saw  Loos:  Place  of  assessment.    See  Taxation,  5-7. 

Scope  of  Emfloy&ient.    See  Master  and  Servant,  20. 

Self-Defense.    See  Homicide,  5-13. 

Service  of  notice  of  personal  injuries.    See  Limitation  of  AcnoNSr 
1,2. 

Settlement  of  partnership  affairs.    See  Courts,  1.    Partnership^ 
7-13. 

Sheriffs  and  Constables.    See  Conversion.    Counties,  2,  3. 

Sidewalks.    See  Highways,  5. 

Special  Proceedings.    See  Appeal,  1,  2. 

Special  Verdict.    See  Master  and  Servant,  15. 

Specific  Legacy.    See  Wills,  2. 
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SPECIFIC  PERFORMANCE. 

Election  to  recover  damages.    See  Abatement,  2. 

1.  It,  pending  an  action  for  specific  performance  of  a  contract  to 

convey  land,  defendant  has,  by  a  sale  to  anottier  person,  put  it 
out  of  his  power  to  convey  to  plaintiff,  the  latter  may,  in  such 
equitable  action,  recover  his  damages  for  the  breach  of  con- 
tract   Fleming  v.  Ellison,  36 

2.  Where  in  such  a  case  the  defendant  died  after  conveying  the  land 

to  a  third  person,  and  plaintiffs,  by  a  supplemental  complaint, 
elected  to  take  damages  in  lieu  of  specific  performance,  the  cause 
of  action  was  not  changed  from  equity  to  law,  and  the  action 
might  be  revived  against  defendant's  administrator.  Ibid. 

Oral  agreement  to  sell  lands:  Completed  contract:  Part  performance. 

3.  The  plaintiff  corporation  having  an  option  to  purchase  certain 

lands,  an  oral  agreement  was  made  between  it  and  defendants' 
agent  that  defendants  would  purchase  the  lands  from  the  owner 
and,  after  removing  the  timber,  convey  them  to  plaintiff  for  a 
certain  price  stated  in  plaintiff's  written  offer,  which,  with  the 
oral  agreement,  was  to  be  submitted  to  one  of  the  defendants  per- 
sonally for  acceptance.  The  written  offer  was  retained  by  said 
defendant  but  never  accepted  in  writing.  Acting  upon  the  oral 
agreement  with  the  agent,  plaintiff  relinquished  its  option  to 
purchase  the  lands.  Plaintiff  knew  that  the  agent  had  no  au- 
thority to  purchase  lands  for  defendants  as  contemplated  by  that 
agreement  The  lands  were  then  purchased  by  defendants,  who 
afterwards  refused  to  convey  to  plaintiff.  Held,  that  there  was 
no  completed  contract  between  the  parties  of  which  specific  per- 
formance could  be  enforced.    J.  L.  Gates  Land  Co.  v.  Ostrander, 

287 

4.  Plaintiff's  relinquishment  of  its  rights  under  the  option  to  pur- 

chase, before  the  proposed  oral  agreement  had  been  accepted, 
was  not  an  act  of  part  performance  under  and  in  pursuance  of  an 
agreement  with  defendants  so  as  to  constitute  a  basis  for  enforc- 
ing specific  performance.  IMd. 

5.  There  being  facts  from  which  the  inference  is  legitimate  that 

plaintiff  may  have  relinquished  its  option  because  it  did  not 
intend  to  purchase  the  lands  upon  the  terms  thereof,  such  re- 
linquishment cannot  be  held  clearly  and  exclusively  referable 
to,  and  done  in  pursuance  of,  the  oral  agreement,  so  as  to  war- 
rant the  enforcement  of  specific  performance.  Ihid. 

Statute  of  Frauds.    See  Frauds,  Statute  of. 

Statute  of  Limitations.    See  Limitation  of  Actions. 


STATUTES. 

Constitutionality.  See  Commerce,  2,  3.  Fish  and  Game,  1.  Munici- 
pal Corporations,  9. 

Construction.  See  Action,  1~9.  Appeal,  1-3,  12,  13.  Bastardy,  1. 
Bribery.  Commerce,  2,  3.  Counties,  2,  3,  6.  Courts,  2,  3. 
Cr];minal  Law,  1,  4,  G,  14.  Depositions.  Executors.  Fish  and 
Game,  2,  8.  Frauds,  Statute  of.  Garnishment.  Guardian 
AND  Ward,  1.  Health.  Highways,  1-4.  Homicide,  1,  2.  In- 
surance. Jury,  1-3.  Justices'  Coitrts,  1-3.  Limitation  of 
Actions.    Municipal  Corporations,   1,   2,   5-13.    Partnership, 


738 


INDEX. 


[124 


10-12.  Pleadino,  4.  Railboads,  1-8,  14.  Rape,  1.  Stbeet 
Railways.  Taxation,  1,  2,  5,  8,  14-16.  Tax  Titles,  4-7. 
Towns. 

1.  Where  a  general  statute  covering  an  entire  subject  matter  is  so 

repugnant  to  a  special  statute  covering  some  particular  part 
thereof  that  effect  cannot  reasonably  be  given  to  both,  the  lat- 
ter is  to  be  read  as  an  exception  to  the  former.  State  ex  rel. 
deForest  v.  Hohe,  8 

Same:  Mandatory  or  directory.    See  Counties,  2.    Inbubancb,  2. 

2.  Where  the  words  "may"  and  "shall"  both  occur  in  the  same  stat- 

ute, it  Is  presumed  that  they  were  used  advisedly  by  the  legis- 
lature and  that  each  was  intended  to  be  given  its  distinctive 
meaning.    Equitable  L.  A.  Soc.  v.  Host,  657 

Retroactive  statutes.    See  Municipal  Cobpobationb,  7,  9. 


Amendment  and  repeal.    See  Bastabdt,  1. 
CoBPOBATioNS,  6,  7,  9.    Railboadb,  7. 


Counties,  3.    Municipai. 


STATUTES  CITED,  Etc. 


Constitution  of  Wisconsin. 


Sesbton  Laws — con. 


Art 

1,1 

sec    1 

. 

-    418 

1893. 

Ch.  112,  sec.    6     -       .     56 

« 

I 

"     9      - 

- 

-    163 

1895. 

(( 

175  -        -        -        .485 

(1 

I 

"    13       - 

163,  418,  419 

1895. 

(C 

175,  sec.    3      -        -    485 

« 

X. 

*'      2       - 

- 

-    466 

1895. 

tt 

212  -        -        -        -    431 

"  xi; 

"      3       - 

. 

-    304 

1897. 

tt 

119  -        -        -        -      41 

Session  Laws. 

1897. 
1899. 

tt 
tt 

335,  sec.  4  -  -  348 
101  -        -        -     483, 485 

1850. 

Ch. 

44  - 

- 

-    178 

1899. 

It 

197  -        -        -        -    600 

1861. 

It 

158   178,182,202,205-208 

1899. 

tt 

218,  sec.    5      -     462,464 

1851. 

tt 

158,  sec.    1 

. 

-    178 

1899. 

tt 

300,    "      3     -     263-265 

1862. 

tt 

108,    **      2 

. 

-    127 

1899. 

tt 

356  -        -        -        -77 

1862. 

it 

182  .      179, 

,182,f04-208 

1899. 

tt 

356(8ec.  1678— 11)  78 
a56  (  "     1681—17)        78 

1862. 

tt 

182,  sec.    1 

- 

179, 180 

1899. 

tt 

1866. 

tt 

102,    ''      1 

. 

15,17 

1899. 

tl 

356  (  "    1684—2)   -      77 

1866. 

It 

102,    '*      2 

- 

-      17 

1901. 

tt 

70,  sec.    1     -     462,464 

1868. 

tt 

153  - 

- 

.    579 

1901. 

tl 

85  -        -      635,  651,  654 

3868. 

tt 

153,  sec.    4 

- 

-    580 

1901. 

ft 

358,  sec.  22      -        -    417 

1868. 

it 

160  - 

- 

-    579 

1901. 

tt 

358,    **    23     -     415,424 

1870. 

tt 

59  -     182, : 

ia5, 

191,  205- 

1903. 

tt 

15  -        -        -        -218 

208, 

,  674,  675 

1903. 

tt 

284  -        -        -        -      11 

1870. 

tt 

59,  sec.  10 

- 

-    674 

1903. 

tt 

354  154, 161-363, 166-168 

1870. 

tt 

59,    "    14 

657 

,  674,  675 

1903. 

tt 

387,  sec.    1    451,467,458 

1870. 

tt 

59,    "    19 

- 

181,  204 

1903. 

tt 

388  -        -        -     462, 464 

1870. 

tt 

59,    "    28 

- 

-    180 

1903. 

tt 

424  -        -        -        -    600 

1880. 

tt 

117  - 

. 

576,  580 

1903. 

tt 

437,  sec.  20     -       -    417 

1881. 

tt 

197  - 

- 

114,117 

1885. 

ti 

175  - 

- 

-    600 

Milwaukee  City  Chabteh. 

1887. 

tt 

309  - 

m 

.    674 

1889. 

tt 

27  - 

m 

-    268 

Ch. 

VI, 

sees.  6, 8, 14      -        -    164 

1889. 

it 

271,  sec.    1 

m 

'    189 

(( 

VI, 

sec.  15       -■      -        -    166 

1889. 

tt 

388,    "      5 

. 

-    144 

"    VII, 

"      2       -      144,147,165 

1889. 

tt 

509  . 

. 

-    600 

"    VII, 

"      6       -        -        -    165 

1891. 

tt 

367-        - 

. 

-    600 

"    VII, 

**      7        -        -     165,168 

1891. 

tt 

376,  sec.    1 

169,189.192, 

"    VII, 

"      8       ...    165 

201-2,  204-^,  210,  214, 218 

"    VII, 

•*    11       -        .     165,166 

1891. 

tt 

418  - 

- 

-    485 

"   VII, 

"12       -        -        -    166 
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STATUTES  CITED,  Etc.— con. 


Bbtibed  Statdtbs  of  1858. 


Gh.  87,  Bee.  6  - 

. 

-       .    127 

u   37     «     7. 

. 

-     127, 128 

"   71,    "   20- 

. 

-       -      19 

"   95      -       . 

• 

-    178 

"  95,  sec    5- 

• 

179-182, 185 

"   95   "      6- 

- 

-     181, 185 

Taylor's  Statutbs  (1871). 

Ch.  95,  sec.  6-   -   179-182,186 
"  95,  "  6-   -   -  181,185 

Reyibed  Statutbb  of  1878. 

Section  677  -  -  676,579^81 
"  680   -        -      576,580-682 

"  681    -        -        -        -    582 

"»        1771    -        .        -        -    485 

Sections  1949, 1962  -  -  -  674 
"        2340-2847  (ch.  108)  -    178 

Section  2347  181-2,186,189,191,204 

3069,  Bubd.  4     .       -    431 

"        4251    .        -        -       -    689 

a  &  B.  Anno.  Statdtkb  (1889). 
Section  1210A.       -       -       -    270 

STATtrrEs  OF  1898. 

Section     661   -  -       -       -      ^2 

**          672   -  -        -     302,303 

"          677   -  576,578,579,581 

680  -  -      576,57&-682 

681  -  .        -        -    582 
959—52  -        -    '548,549 

1030-1222m(  tit  XIII)      71 


it 

Sections 
ii 

Section 


Sections 
Section 


17 

-  19 
271,  274 

-  13 

-  8,11 

-  80 
25,31 

305,  308, 312,  313 
25,34 

-  306 


Sections 
Section 


1034, 1038 

1038,  subd.  9 

1040    - 

1056   - 

1061    - 

1112,  1113  - 

1114   - 

1130 

1155 

1178 

1182 

1184    -        .        -         25,34 

1189    -        -      265,267,269 

1210d  -        -     161,162 

1210g  154, 160-162, 166-168 

1210/-        -        -        -    1G2 

1210.7-        -        -         25,34 

1210A  -        265-267,  269-271 

1272,  1273  -        -     352,  856 

1311    -        -        -     .352,357 

1319    -        .        -     352,356 


Statutes  of  1898— con. 


Section   1338   - 

• 

-     352,357 

13476  - 

. 

-    600 

"        1411   - 

. 

.       -    402 

"        1412   - 

. 

-     400, 402 

1416   - 

• 

-     400,405 

"        1421    - 

• 

-        -    405 

'«         1498^- 

• 

-     415, 421 

"        1535    - 

. 

124, 127, 128 

"        1536   - 

- 

-        -    ISO 

"        17706  - 

469,475,476,575 

Sections  1792-1864a  (ch.  87 )    63,  64 

Section  1816   - 

- 

60,  62,  64,  66 

1820   - 

- 

-        -    490 

1828,  snbd.  5 

-     491, 500 

laso  - 

. 

-        -    497 

1846   - 

- 

490,  495,  504 

Sections 
Section 
Sections 
Section 


Sections 
Section 

Sections 
Section 


1861 

1949  ...  -  674 
1952  -  657,609,673-675 
1955  -  -  -  -  676 
1955a-1955m  -  -  485 
1955c  -  -  -  -  485 
1968,  1972a  -  -  676 
2024  (p.  1527,  sec.  1)  15 
2304  -  -  -  -  291 
2307,  subd.  2  -  -  511 
2340-2347a  (ch.  108)  178 
2347  169, 186, 191, 197,208, 
22l  225 
2553-2556  -  -  635*,  653 
2(KH  -  -  -  -  225 
2639,  subd.  4      -        -    233 


Sections 
Secti 


2647 
2651 
2()o8 
2668 
2753 
2767 
2768 
2772 
2788 


160,  369, 382,  886 

-  .-  589 

-  572, 575 
90,  369,  380 

-  528 

-  526 

-  520, 527 

-  520, 528 
480,  482 


2800,  2803,  2811a      41 
282<)  -    91,  369,  380,  60(> 


2844  - 
2883  - 
2^)02  - 
25)32  - 
3047  - 
30(59,  subd.  1 
3(X)9,  "  2 
3071  - 


-  160 

-  2<K> 

-  65,  72,  73 

-  .-    546 

-  2a3, 265 

-  431 
263,264 
480,  482 


3294  416,  425,  462-3,  4a>-6 

8295  -   -   -  416,425 

3501  -   -   -   -   40 

3574  -   -   -   -   59 

3602  -   -   -  415,421 
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STATUTES  CITED,  Etc.— con. 


Statutbs  of  1898— con. 


Sections  3630,  3631 
Section  3633    - 
Sectionfl  3811,  3813 
Section  3838   - 
"        3844  - 
Sections  3846,  3847 
Section  3852   - 
3907  - 

3966  . 

3967  - 
3972  - 
3981  - 
4037  - 
4075  - 
4078  - 
4086  - 
4181  - 

Sections  4206-4252  (ch. 


Statutes  of  1898 — con. 


-  114, 117 

-  117 

-  544, 546 

-  547 

-  584, 589 

-  547 

-  544,547 

-  40 

-  346 
339,  347-349 

-  339, 347 

-  346 

-  460, 462 
.  130, 132 

-  635, 651 

-  8  9 
490,  496, 505 
177)  -  588 


Section  4221    - 

4221,  snbd.  2 
"        4221,     "       4 
"      .4222,     "       5 
"         4251    - 
Sections  4255,  4256  - 
4262,  4263  - 
Section  42816 
Sections  4354,  4355  - 
Section  4475   - 
4608   - 
Sections  4697,  4700  - 
Section  4740    - 
4776    . 
"        4972,  subd.    2    - 
"        4972,     "      15    - 
"        4985    - 


-  584 

-  230, 231 

-  588 

-  120, 121 

-  584,589 

-  432, 439 

-  516, 518 

-  339, 348 

-  486, 489 
635,  &t7,  648 

-  463,466 

-  623, 61*9 

-  645 

-  635,645 
65,72 

-  680 
.  190 


Stbebt  Imfbov£B£ents.    See  Municipal  Corporations,  2-16. 

STREET  RAILWAYS. 

An  ordinance  granting  the  right  to  extend  an  existing  street  rail- 
way line  or  system  upon  other  streets  and  highways  in  the  city 
is  not,  if  the  term  of  such  franchise  is  limited  to  expire  at  the 
same  time  as  that  of  the  existing  franchise  of  which  it  becomes 
a  part,  subject  to  the  provisions  of  sec.  1,  ch.  387,  Laws  of  1903. 
in  respect  to  submission  of  ordinances  to  a  direct  vote  of  the 
electors.    State  ex  rel.  Leisk  v.  Common  Councily  451 

Streets. 
Grading:  Injury  to  land.     See  Municipal  Corporations,  3,  4,  8-10. 
Improvement:  Special  assessments,  etc.    See  Municipal  Corpora- 
tions, 2,  5-16. 
Railroads  on  or  across.    See  Railroads,  7. 

Submission  of  Controversy.    See  Appeal,  12. 

Supreme  Court.    See  Appeal  and  Error. 

Suretyship.    See  Guaranty.    Guardian  and  Ward. 

Surplusage  in  pleading.     See  Criminal  Law,  12.     Death.    Negli- 
gence, 2. 

TAXATION. 


Double  tcLxation:  Construction  of  statutes. 

1.  Intent  to  impose  taxation  which  is  double  even  from  an  economic 

viewpoint  is  not  to  be  ascribed  to  legislation  in  absence  of  clear 
and  unambiguous  expression.    First  Nat.  Bank  v,  Douglas  Co. 

15 
Exemptions:  Capital  of  hanks.  ' 

2.  The  word  "capital"  as  used  in  sec.  1,  ch.  102,  Laws  of  1866  (Stats. 

1898,  p.  1527), — providing  that  no  tax  shall  be  Imposed  upon  the 
capital  of  any  bank  or  banking  association, — means  the  money 
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or  property  which  the  Incorporators  contribute  and  transfer  to^ 
the  corporation  as  capital,  and  which  thus  becomes  its  property; 
and  the  exemption  includes  the  specific  property  purchased  with 
money  contributed  as  capital.    First  Nat  Bank  v.  Douglas  Co,  15 

3.  The  burden  is  upon  the  bank  to  prove  clearly  the  exempt  char- 

acter of  the  property,  and  to  show  an  appropriation  of  the  very 
capital  to  its  purchase,  not  merely  purchase  out  of  the  general 
funds  made  up  of  deposits,  surplus,  and  capital  commixed.    Ibid. 

4.  The  fact  that  the  assessors,  in  estimating  the  value  of  the  shares 

of  capital  stock  of  a  bank,  did  not  include  the  value  of  certain 
real  estate  owned  by  it,  and  so  fixed  their  value  at  less  than  the 
true  value,  does  not  preclude  the  bank  from  insisting  that  such 
real  estate  Is  exempt  from  taxation.  Ibid. 

Place  of  assessment:  Saw  logs. 

5.  Under  sec.  1040,  Stats.  1898,  saw  logs  which  are  manufacturers' 

stock  are  to  be  assessed  where  located  on  May  1st,  unless  at 
that  time  it  was  the  purpose  of  the  owner  to  have  them  sawed 
or  manufactured  In  some  mill  in  this  state,  in  which  case  they 
are  to  be  assessed  where  such  mill  is  located.  State  ex  rel.  J.  S. 
Steams  L.  Co.  v.  Fisher,  271 

6.  The  determination  of  the  assessor  as  to  the  place  at  which  prop- 

erty is  assessable,  as  well  as  his  determination  in  respect  to  its- 
value,  when  attacked  before  the  board  of  review,  is  presump- 
tively correct  and  should  be  overturned  only  upon  definite  evi- 
dence impeaching  it.  Ibid. 

7.  The  evidence  in  this  case  Is  held  sufficient  to  support  the  decision 

of  the  board  of  review,  sustaining  the  assessor's  determination, 
that  on  the  1st  of  May  the  owner  of  saw  logs  purposed  having 
them  sawed  at  the  place  where  they  were  assessed,  although  on 
that  day  they  were  located  elsewhere.  Ibid^ 

Board  of  review:  Taking  evidence.    See  DEPOsrriONS. 

8.  Under  sec.  1061,  Stats.  1898,  a  board  of  review  is  to  take  evidence 

by  the  examination  of  witnesses  w^ho  appear  before  it,  and  in  no- 
other  way.  Depositions,  even  of  nonresident  property  owners, 
cannot  be  considered.  State  ex  rel.  Giroux  v.  Lien.  112  Wis.  282, 
affirmed ;  State  ex  rel.  Vilas  v.  Wharton,  117  Wis.  558,  explained. 
State  ex  rel.  deForest  v.  Hobe,  8^ 

9.  A  board  of  review  cannot  waive  the  requirements  of  sec.  1061, 

Stats.  1898,  as  to  the  taking  of  evidence  before  it.  Ibid. 

Same:  Decision:  Review  on  certiorari. 

10.  The  decision  of  a  board  of  review  upon  a  matter  properly  before 

it  cannot  be  reversed  on  a  common-law  writ  of  certiorari  merely 
because,  in  the  opinion  of  the  court,  it  is  against  a  clear  pre- 
ponderance of  the  evidence.  If  the  evidence  affords  a  reason- 
able basis,  from  the  standpoint  of  the  board,  for  the  decision 
the  error  is  not  jurisdictional.  State  ex  rel.  J.  S.  Stearns  L.  Co. 
v.  Fisher,  271 

11.  Testimony  of  the  owner's  agent  that  two  fifths  of  a  quantity  of 

logs  were  worth  only  $5  per  M.,  together  with  his  refusal  to  state 
the  value  of  the  remainder,  did  not  so  impeach  the  assessor's  val- 
uation of  the  whole  quantity  at  $10  per  M.  as  to  make  it  a  Juris- 
dictional error  for  the  board  of  review  to  uphold  that  valuation. 

Ibid. 
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Delinquent  taxes:  Collection  by  county:  Accounting  toith  tovms. 

12.  A  county  board  cannot,  by  a  mere  resolution  instructing  tbe 

treasurer  to  balance  all  accounts  between  the  county  and  tbe 
several  towns  therein,  settle  or  discharge  the  claim  of  a  town 
for  money  collected  by  the  county  for  delinquent  taxes.  Spooner 
V.  Washburn  Co.  24 

13.  Tb  give  the  county  board  jurisdiction  of  such  a  matter,  a  claim 

in  appropriate  form  must  be  presented  on  behalf  of  a  town,  and 
the  town  must  be  given  an  opportunity  of  prosecuting  its  de- 
mand and  of  taking  an  appeal  from  a  decision  adverse  to  it. 

Ibid, 

14.  The  amount  "due  the  county  for  unpaid  county  taxes,"  within 

the  meaning  of  sec.  1114,  Stats.  1898,  is  the  sum  which  equals 
in  amount  the  county  tax,  with  interest  allowed  thereon  by 
statute,  and  all  the  fixed  charges  and  necessary  expenses  al- 
lowed by  law,  including  those  incurred  by  the  county  for  ill^al 
assessments  embraced  in  the  delinquent  return,  and  the  five 
per  cent  collection  fees  on  all  amounts  actually  collected  by  the 
county;  and  all  sums  collected  on  delinquent  taxes  in  excess  of 
said  amount  belong,  with  the  interest  and  charges  thereop,  to 
the  town,  city,  or  village  from  which  such  taxes  were  returned 
as  delinquent  Ibid. 

15.  Though  the  purchase  of  land  by  the  county  at  a  tax  sale  is  not  a 

collection  of  the  tax  within  the  meaning  of  sec.  1114,  Stats.  1898, 
yet  the  taking  of  a  tax  deed,  .vesting  the  title  in  the  county  and 
giving  it  full  power  of  disposition,  is  such  collection,  and  the 
county  is  chargeable  in  such  a  case  with  the  redemption  value  of 
the  tax  certificate  at  the  time  the  deed  was  executed,  and  for 
the  redemption  value  of  outstanding  tax  certificates  on  the  land, 
as  well  as  all  subsequent  taxes  remaining  unpaid  which  were 
levied  while  the  county  owned  the  land.  Ibid. 

16.  Where  the  county  board,  without  authority  of  law,  and  not  under 

sees.  1155,  1184,  or  1210flp,  Stats.  1898,  "compromised"  or  "can- 
celed" unpaid  deliquent  taxes  or  ordered  that  outstanding  cer- 
tificates be  transferred  at  less  than  their  face  value,  the  county 
is  chargeable  with  the  face  value  of  the  tax,  interest,  and  charges 
up  to  the  date  of  such  compromise,  cancellation,  or  transfer. 

Ibid. 

17.  Where  a  town  returned  as  delinquent  certain  taxes  on  railroad 

lands,  and  in  an  action  by  the  railroad  company  such  taxes 
were  declared  void,  the  costs  for  which  judgment  was  rendered 
against  the  county  in  such  action  were  a  necessary  expense  for 
which  it  should  be  reimbursed  out  of  moneys  collected  on  the 
delinquent  return  of  the  town.  Ibid. 

18.  The  account  between  a  county  and  a  town  in  respect  to  delin- 

quent taxes  collected  by  the  county  is  analogous  to  an  open  ac- 
count between  persons,  and  the  county  is  liable  for  interest  on 
any  amount  due  the  town  only  after  failure,  upon  due  demand, 
to  pay  the  same.  Ibid. 

Sales  of  land  for  taxes.    See  Counties,  6.    Tax  Titles. 

Special  assessments.    See  Municipal  Cobfobations,  2,  5-16. 

Mandamus  to  compel  levy  of  tax.    See  Counties,  5.  * 

'Taxation  of  Costs.    See  Bastabdy,  4. 
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TAX  TITLES. 

See  CoxjmTiEB,  6.    Deeds,  2,  3.    Judgment,  4.    Municipal  Ck>BPOBA* 
TioNS,  11-13.    Taxation,  15. 

1.  An  agreement  by  an  attorney  of  a  bank  to  purchase  at  a  tax 

sale,  with  his  own  money,  real  property  of  the  bank  which  It 
claims  is  exempt,  and  to  hold  the  certificate  of  sale  subject  to 
the  future  desire  of  the  bank  to  acquire  It  in  case  it  should  be 
adjudged  valid,  is  not  fraudulent  or  Illegal,  nor  does  such  a  pur- 
chase amount  to  a  voluntary  payment  of  the  tax  by  the  bank 
which  would  preclude  it  from  suing  to  have  the  certificate  de- 
clared void.    First  Nat.  Bank  v,  Douglas  Co,  lb 

2.  The  facts  that  an  attorney  for  a  bank  borrowed  from  the  bank 

on  his  note  a  sum  sufficient  to  purchase  a  tax  certificate  on  real 
property  of  the  bank  and  requested  another  person  to  take  and 
hold  the  certificate  subject  to  his  directions,  and  it  was  so  pur- 
chased, do  not  show  that  the  certificate  was  purchased  by,  or 
held  in  trust  for,  the  bank.  Ibid. 

3.  If  such  tax  certificate  is  adjudged  void  in  an  action  by  the  bank 

against  the  county  and  the  purchaser,  the  latter,  by  virtue  of 
his  legal  title,  has  a  right,  as  against  the  county,  to  a  return  of 
the  money  paid  for  the  certificate.  Ibid. 

4.  Substantial  adherence  to  the  statutory  form  of  tax  deed  is  all 

that  is  necessary;  but  the  omission  of  any  material  requirement 
of  that  form,  which  is  not  supplied  by  necessary  inference  from 
the  other  parts  of  the  deed,  is  a  fatal  defect  Washburn  Land 
Co.  V.  C,  8t.  P.,  M.  d  0.  R.  Co.  305 

5.  When  the  opening  recital  in  a  tax  deed,  as  to  whether  the  appli- 

cant therefor  presented  himself  as  the  purchaser  at  the  tax 
sale  or  as  assignee  of  the  certificate,  contradicts  the  later  part 
where  the  name  of  the  purchaser  is  required  to  appear,  the  in- 
strument fails  to  show  with  reasonable  certainty  who  was  in 
fact  such  purchaser  and  that  the  applicant  for  the  deed  was  en- 
titled thereto,  and  is  fatally  defective.  Ibid. 

6.  A  recital  in  a  tax  deed  that  the  tax  sale  was  made  at  the  office 

of  the  county  treasurer  in  Bayfield  county,  sufficiently  shows 
that  the  sale  was  at  a  public  place  at  the  seat  of  justice  of  th& 
county,  as  required  by  sec.  1130,  Stats.  1898.  Ibid. 

7.  A  tax  deed  covering  a  large  number  of  tracts  consisted  of  sev- 

eral printed  forms  attached  together,  all  the  printed  portions 
except  that  preceding  the  space  for  description  of  land  in  the 
first  form  and  that  following  said  space  in  the  last  form  being 
erased  so  as  to  leave  sufficient  space  for  writing  in  all  the  de- 
scriptions.  Held,  that  this  did  not  render  the  deed  defective  nor 
the  record  thereof,  in  similar  form,  insufficient  Ibid. 

Title. 
To  land.    See  Adverse  Possession.    Counties,  5,  6.    Deeds.    Eject- 
ment.   Judgment,    3,    4.    Mortgages.    Reformation.     Specific 
Performance.    Tax  Titles.    Wills. 
To  personalty.     See   Assignment.    Banks,   1.    Conversion.    Gar- 
nishment.   Partnership,  8.     Sales.    Wills. 

Torts.  See  Adjoining  Landowners.  Conversion.  Death.  Fraud. 
Highways,  5-9.  Limitation  of  Actions,  1,  2.  Malicious  Prose- 
cution. Master  and  Servant,  8-20.  Negligence.  Railroads. 
11-14.    Waters. 

Town-Line  Roads.    See  Highways,  2-4. 
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TOWNS. 

See  Counties,  1.    EvroENCfE,  7.    Health.    Highways,  2-9.    Taxation, 

12-18. 

Where,  prior  to  the  formation  of  a  new  town  from  a  part  of  a  town 
already  organized,  the  latter  had  contracted  to  pay  a  certain 
sum  annually  to  a  water  company  for  hydrant  rentals,  such 
rentals  accruing  after  the  division  of  the  town  were  not,  at  the 
time  of  such  division,  any  part  of  "the  indebtedness  then  legally 
incurred"  by  the  old  town,  within  the  meaning  of  sec.  672,  Stats. 
1898,  providing  for  apportionment  of  such  indebtedness.  Vaughn 
V.  Montreal,  302 

Tbagtion  ENGINE&    See  Evidence,  7.    Highways,  8,  9. 

TBBBPAB8.    See  Adjoining  Landowners. 

TRIAL. 

Order  of  trial:  Several  actions  involving  same  subject:  Oonsolidation. 
See  Action,  10. 

Examination  of  jurors  on  voir  dire:  Challenges,  etc.    See  Juby,  4-12. 

Amendment  of  pleadings  at  trial.    See  Contbacts,  12.    Negligence,  2. 

Reception  of  evidence:  Rebuttal:  Discretion.    See  Cbimtnal  Law,  2. 

Taking  case  or  question  from  jury.  See  Coxveesion,  2.  Cbiminai. 
Law,  9.  Fish  and  Game,  6.  Highways,  9.  Homicide,  4.  Hus- 
band AND  Wife,  1.  Master  and  Sebvant,  10,  14.  Railboads, 
10-12.     Tbial,  3.    Watebs. 

Arguments  and  conduct  of  counsel.    See  Appeal,  11. 

Instructions  to  jury.  See  Appeal,  5,  6,  10,  11.  Bastabdy,  2,  3.  CJon- 
tbacts,  1,  4.  Cbimtnal  Law,  9-11.  False  Pbetenses,  3.  Guar- 
anty, 4.  Homicide,  7-13.  Masteb  and  Sebvant,  6-7,  15,  16. 
Negligence,  3-7. 

1.  An  Instruction  that  by  a  "preponderance  of  the  evidence"  is 

meant  "the  evidence  which  satisfies  and  convinces  your  minds 
and  judgments,"  is  held  erroneous.  That  term  should  prop- 
erly be  defined,  in  effect,  as  outweighing  In  convincing  force  the 
evidence  on  the  other  side.    Qrotjan  v.  Rice,  253 

2.  Refusal  to  give  requested  instructions  correctly  stating  the  law 

applicable  to  the  case  is  error  unless  the  substance  thereof  is 
otherwise  given  to  the  Jury.    The  presumption  that  every  one 
knows  the  law  does  not  so  apply  as  to  Justify  such  refusal.    Ibid. 
Verdict:  General.    See  Criminal  Law,  12, 13. 

Verdict:  Special.    See  Criminal  Law,   14.    Guaranty,  3.    Masteb 

AND  Servant,  15. 
Judgment  notwithstanding  verdict. 

3.  Where  on  the  undisputed  facts  a  verdict  for  defendant  should 

have  been  directed,  it  is  proper  to  grant  Judgment  for  defendant 
notwithstanding  the  verdict.    Hammacher  v.  New  Berlin,      249 

Tboveb  and  Convebsion.     See  Conversion. 

Trusts  and  Trustees.    See  Tax  Titles,  2. 

Uncertainty  in  general  verdict.    See  Criminal  Law,  12, 13. 

Value:  Evidence.     See  False  Pretenses,  2.    Witnesses,  1. 
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Vabiai^ce.    See  Contracts,  12. 

Vendor  and  Purchaser  of  Land.  See  Contraots,  3.  Deeds.  Ref- 
ormation.   Specific  Performance. 

Verdict.  See  Criminal  Law,  12-14.  Guaranty,  3.  Master  and 
Servant,  15. 

Vested  Rights.    See  Municipal  Corporations,  9. 

Voir  Dire.    See  Appeal,  11.    Jury,  4. 

Voluntary  Conveyance.    See  Deeds,  3. 

Voluntary  Payment.  See  Municipal  Corporations,  15,  16.  Tax 
Titles,  1,  2. 

Waiver. 

Of  discharge  as  Indorser.    See  Banks,  4,  5. 

Of  challenge.     See  Jury,  12. 

Of  notice  of  personal  injury.    See  Limitation  of  Actions,  2. 

Of  specific  Instructions  to  jury.     See  Master  and  Servant,  6,  15. 

Of  requirements  as  to  evidence.    See  Taxation,  9. 
Wardens.    See  Fish  and  Game,  2,  5. 

WATERS. 

Nuisance:  Overflowing  land. 
In  an  action  for  damage  to  hay  on  plaintiff's  meadow  lands  along 
a  river,  alleged  to  have  resulted  from  defendant's  piling  logs 
on  the  ice  in  such  quantities  that  they  broke  through  and  formed 
a  dam,  causing  the  river  to  overflow  the  meadows,  the  evidence 
showed  that  defendant  had  contracted  to  buy  the  logs,  which 
were  to  be  delivered  in  the  river  afloat  in  time  for  the  spring 
drive,  and  had  contracted  with  other  persons  to  drive  the  logs, 
but  that  at  no  time  was  defendant  in  control  of  the  logs  or  re- 
sponsible for  the  manner  in  which  they  were  handled.  Held, 
that  a  verdict  for  defendant  was  properly  directed.  Jacobs  v. 
Hershey  L.  Co,  64 

Same:  Eavesdrip.    See  Adjoining  Landowners. 

Fish  taken  from  inland  waters.    See  Fish  and  Game,  7. 

WILLS. 

1.  A  will  gave  to  testator's  wife  "all  my  estate  .  .  .  for  her  use, 

benefit,  and  control  during  her  natural  life,  if  she  does  not  again 
marry,"  and  provided  for  division  of  "all  my  said  estate"  after 
her  death  or  in  case  of  her  remarriage.  It  empowered  the 
executor  and  the  wife  to  sell  the  real  estate,  with  the  approval 
of  the  adult  children,  "in  case  it  be  for  the  benefit  of  my  said 
wife  or  the»benefit  of  my  estate."  Eeldf  that  the  wife  took  only 
a  life  estate,  with  no  right  to  consume  the  corpus  of  the  estate 
or  the  proceeds  of  any  sale  of  realty,  and  that  such  a  sale 
could  not  be  made  if  the  children  disapproved.  Schneider  v. 
Schneider,  111 

2.  A  will  giving  to  the  testator's  widow  during  widowhood,  and  until 

his  youngest  child  should  arrive  at  the  age  of  maturity,  "all  my 
property  of  whatever  description  .  .  .  including  my  interest  in 
the  firm,"  etc.,  did  not  give  the  widow  such  partnership  interest 
as  a  specific  bequest,  to  be  enjoyed  by  her  in  specie,  but  merely 
mentioned  such  interest  for  greater  certainty  and  disposed  of  it 
In  the  same  way  as  the  other  property.    Stehn  v.  Hayssen,    683 
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WITNESSES. 

Competency,    See  PABXinEBSHip,  8. 

1.  A  witness  who  testified  that  he  had  worked  on  logs  about  fifteen 

winters  and  knew  the  value  of  certain  logs  was  competent,  jn-ima 
facie,  to  testify  as  to  that  value,  although  he  had  never  bought 
or  sold  logs  himself.    Rylander  v,  Laursen,  ^ 

2.  A  wife  is  a  competent  witness  against  her  husband  in  an  action 

against  him  to  recover  for  necessaries  furnished  to  her.  Mor- 
genroth  v,  Spencer,  564 

Privileged  communications.    See  Rape,  1. 

Impeachment,    See  Appeal,  9.    Master  and  Sebvant,  4. 

WoBDs  AND  Phrases. 
Abutting  Jots,  in  statute.    See  Municipal  Cobfobations,  2. 
Accrued  without  this  state,  in  statute.  See  Limitation  op  Actions,  3. 
As  appears  by  the  poll  list,  in  statute.    See  Municipal  Cobfoba- 
tions, 1. 
Capital  of  bank,  in  statute.     See  Taxation,  2.  *  , 

Cause  of  action,  in  statute.    See  Action,  2-4,  9.  ' 

Collection  of  tax.    See  Taxation,  15. 
Debt  of  another,  in  statute.    See  Fbauds,  Statute  of. 
Defense,  in  statute.    See  Pleading,  4. 
Sf/lcient  cause  of  injury.    See  MasteB'And  Sebvant,  13. 
Expenses  of  administration,  in  statute.    See  Exegutobs. 
Extension  of  existing  line  upon  any  street,  etc.,  in  statute.     See 

Stbeet  Railways. 
Final  order,  in  statute.    See  Appeal,  1. 
Fine,  in  statute.    See  Justices'  Coubts,  3. 
Forthwith,  in  judgment     See  Bastabdt,  4. 
Future  maintenance,  in  statute.    See  Bastabdt,  1. 
Indebtedness  then  legally  incurred,  in  statute.     See  Towns. 
Interlocutory  judgments,  in  statute.    See  Appeal,  2. 
Interstate  commerce.    See  Commerce,  3. 
Length  of  proposed  railroad,  in  statute.    See  Railboads,  2. 
Liable  to  taxation,  in  statute.     See  Municipal  Corpobations,  11,  12. 
Lots  fronting  or  abutting  on  street,  in  statute.    See  Municipal  Cob- 

PORATIONS,  2.  I 

May,  in  statute.    See  Insurance,  2.    Statutes,  2.  * 

Official  capacity,  in  statute.    See  Bribery. 

Ordinary  care.    See  Negligence,  3. 

Part  performance  of  contract.    See  Specific  Performance,  4,  5. 

Person,  in  statute.    See  Counties,  6.  n 

Places  to  and  from  which  railroad  is  to  be  constructed,  in  statute.  j 

See  Railroads,  1. 

Preponderance  of  the  evidence.    See  Trial,  1. 

Primary  right.    See  Action,  2-4,  8. 

Public  place  at  seat  of  justice,  in  statute.    See  Tax  Titles,  6 

Railroad  company,  in  statute.     See  Railroads,  14.    . 

Satisfactorily,  in  contract    See  Contracts,  8. 

Shall,  in  statute.    See  Insurance,  2.    Statutes,  2. 

Substantial  performance.    See  Contracts,  2. 

Sum  then  due  for  unpaid  county  taxes,  in  statute.  See  Taxation,  14. 

Survivors,    See  Insurance,  8. 

Taking  property  for  public  use.    See  Municipal  Cobpobationb,  4. 

Transaction,  in  statute.    See  Action,  3-9.  i 

WoBK  AND  Labob.    See  Master  and  Servant,  1-7. 
Writ  of  Erbob.    See  Appeal  and  Ebbob. 
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